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CASES  UNDER  CODE  CIVIL  PROCEDURE. 


CHAPTER  I. 
PROVISIONAL  REMEDIES. 


1.   Arrest.    §§  549-601,  720. 


a.  When  allowed.     Code  Civ.  Pro.  §§  549-50. 

HATHAWAY  v.  JOHNSON. 

55  N.  Y.  93.    Decided  1873. 

Appeal,  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  an  order 
of  Special  Term  which  vacates  an  order  of  arrest  made  by 
a  justice  at  chambers. 

This  action  was  brought„lo_  .recover  the  purchase  price 
of  a  quantity  of  malt  alleged  to  have. been  sold  by  plain- 
tiff's firm  to  defendant.  An  order  of  arrest  was  granted 
upon  an  affidavit  stating  that  the  sale  of  the  malt  was  in- 
duced by  fraudulent  representations  on  the  part  of  defend- 
ant. The  papers,  on  the  motion  to  vacate  the  order  of 
arrest,  disclosed  that  defendant's  business  was  conducted 
by  one  Bidwell,  who  made  the  purchase  of  plaintiff's  firm; 
that  defendant  had  no  knowledge  of  the  purchase  or  of  the 
representations  made  thereon,  until  the  service  of  the 
papers  in  this  action. 

Andrews,  J.  _The  single  question  involved  in  this  appeal 
is  whether,  in  an  action  against  a  principal  to  enforce  a  con- 
tract for  the  purchase  of  property,  made  by  his  agent,  and 
to  recover  the  agreed  price,  the  principal  can  be  arrested, 
on  proof  that  the  vendor  was  induced  to  enter  into  the 
contract  and  give  the  credit  by  means  of  the  fraudulent 
representations  of  the  agent,  where  the  fraud  was  not 
known  to  or  authorized  by  the  principal,  and  was  not  rati- 
fied by  him,  unless  such  ratification  is  to  be  inferred  from 

[3] 
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the  receipt  and  use  by  the  principal  of  the  property  pur- 
chased, before  he  was  informed  of  the  fraud  practiced  by 
the  agent. 

This  question  depends  upon  the  construction  to  be  given 
to  that  part  of  the  fourth  subdivision  of  section  179  of 
the  Code  which  authorizes  an  arrest  "  where  tlie_def£rLd- 
ant  has  been  guilty  Qf...a^aud  in  contracting  the  debt,  or 


_meurring  the  obligation  upon  which  the  action  is  J)rought ' ' 
The  obvious  purpose  of  this  provision  was  to  introduce  an 
exception  to  the  general  rule  prevailing  in  this  State,  for- 
bidding arrest  and  imprisonment  for  debt,  and  to  permit 
this  remedy  in  an  action  upon  contract  in  the  single  case 
specified;  and  the  test  of  the  liability  to  arrest  in  such  an 
action  is  the  guilt  of  the  defendant  in  contracting  the  debt 
or  incurring  the  obligation  sued  upon.  There  must  have 
been  a  fraudulent  purpose  in  contracting  the  debt  or  in- 
curring the  liability  on  the  part  of  the  defendant  whose 
arrest  is  sought.  He  must  hay^_^,  been  guilty  of  a  fraud, 
and  this  imnlips  pprsnnfl]  misconduct,  moral  and  actual, 
and  not  merely  legal  or  constructive  fraud,  merely  m  re- 
spect to  the  transaction  which  is  the  subject  of  the  suit. 
This  construction  ife  strengthened  iby  the  consideration  that 
it  harmonizes  the  statute  with  the  general  policy  and  legis- 
lation of  the  State.  The  act  of  April  26,  1831,  ' '  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors," 
abrogated  the  system  under  which  an  innocent  debtor, 
whose  only  fauft  might  be  his  inability  to  pay  his  debts, 
could  be  deprived  of  his  liberty  and  imprisoned  at  the  in- 
stance of  the  creditor.  It  was  a  system  of  great  severity, 
fruitful  of  oppression ;  and  its  abolition  was  demanded  by 
public  sentiment,  influenced  by  the  growth  of  more  just 
and  humane  views  of  the  respective  rights  of  creditors  and 
their  debtors.  But  the  Legislature  excluded  from  the  bene- 
fit of  the  act  fraudulent  debtors,  by  subjecting  them  to 
arrest  in  an  action  to  recover  the  debt,  and  to  commitment, 
"  as  other  prisoners,  on  criminal  process,"  until  they  pro- 
cured their  discharge  in  the  manner  provided  by  the  act 
(§  11).    One  of  the  grounds  on  which  an  arrest  might  be 
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made  under  the  act  of  1831  was  identical  with  that  stated  in 
the  provision  of  the  Code  under  consideration,  viz.,  that 
the  defendant  fraudulently  contracted  the  debt  or  incurred 
the  obligation  respecting  which  the  suit  was  brought.  (§  4, 
sub.  4). 

Statutes  authorizing  arrest  and  imprisonment  for  debt, 
although  remedial  in  that  they  are  designed  to  coerce,  by 
means  of  the  imprisonment,  the  payment  of  the  creditor, 
are  also  regarded  as  penal,  and  ought  not  to  be  extended 
by  construction  so  as  to  embrace  cases  not  clearly  within 
them.  (Sturgis  v.  Crowningshield,  4  Wheat.  200;  Von 
Hoffman  v.  The  'City  of  Quincy,  4  Wal.  553.)  The  statute 
of  1831  and  the  provisions  of  the  Code  authorizing  arrests 
are  in  pari  materia;  and  if  the  defendant  can  be  arrested 
under  the  Code  in  an  action  ex  contractu  for  the  fraud  of 
his  agent,  of  which  he  was  morally  guiltless,  in  an  action 
on  the  contract,  I  see  no  reason  why  he  cannot  be  arrested 
and  imprisoned,  as  a  "  prisoner  on  criminal  process," 
under  the  act  of  1831,  which  is  still  in  force. 

The  order  of  arrest  in  this  case  is  sought  to  be  justified 
on  the  ground  that  the  fraud  of  the  agent  acting  within 
the  scope  of  his  authority  is,  in  law,  imputed  to  his  prin- 
cipal. The  authority  of  the  agent  to  make  the  contract 
for  the  purchase  of  the  malt  is  not  denied ;  and  the  rule  is 
stated  by  Mr.  Justice  Stqry  to  be  (Story  Ag.,  §  134),  that 
where  the  act_of  the  agent  will  bind  the  principal,  then  his 
rei)resentations,  declarations  and  aH'missibns  respecting  the 
subject-matter  will  also  bind  him^  if^ade  at  the  same  time 
and  constitutfiig  a  plirronie  res  gestae.  That  tlig_£rin- 
cipaLis-liable  'For  the  fraudulent  conduct  and  representa- 
tions of  the  agent,  made  in  the  course  of  his  dealings  for 
the^erincipal,  where  the  principal  has  received  and  retained 
the  fruits  of  the  fraud,  is  affirmed  by  the  general  current  of 
authority.  (Hern  v.  Nichols,  1  Salk.  289 ;  Crofoot  v.  Fowke, 
6  M.  &  W.  358 ;  Murray  v.  Mann,  2  Exch.  537 ;  Bennett  v. 
Judson,  21  N.  Y.  238.)  It  is  consonant  with  reason  and 
justice  that  a  principal  should  not  be  allowed  to  profit  by 
the  fraud  of  his  agent ;  and  if  he  adopts  the  contract  made 
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in  his  behalf,  although  ignorant  of  the  fraud,  he  should 
be  held  liable  to  make  compensation  to  the  party  injured  by 
it.  An  action  for  the  deceit  in  such  a  case  was  maintained 
in  Bennett  v.  Judson;  and  Comstock,  J.,  was  of  opinion 
that,  in  point  of  pleading,  the  fraud  might  be  charged  as 
that  of  the  defendant.  In  Udall  v.  Atherton  (7  H.  &  N.  170) 
there  is  a  very  able  discussion  of  the  question,  whether  an 
action  for  deceit  would  lie  in  such  a  case  against  the  prin- 
cipal, and  the  learned  judges  were  equally  divided  in  opin- 
ion. But  admitting  the  right  of  the  plaintiff  to  have  brought 
an  action  on  the  case  for  fraud  and  deceit  against  the  de- 
fendant, it  by  no  means  establishes  that  he  was  guilty  of 
a  fraud  in  contracting  the  debt,  within  the  provision  au- 
thorizing an  arrest,  in  an  action  on  the  contract.  The  plain- 
tiff has  abandoned  the  pursuit  of  his  remedy,  by  action  for 
the  deceit,  and  has  elected  to  rely  on  the  contract,  and  the 
fraud  is  no  part  of  the  cause  of  action,  but  is  extrinsic  to 
it,  and  must  be  established  aliunde  to  warrant  an  arrest  and 
in  this  form  of  action  it  is  personal  and  not  imputed  fraud 
which  entitles  the  plaintiff  to  the  order.  The  argument 
that  the  right  to  arrest,  if  the  action  had  been  for  deceit, 
is  to  be  taken  into  view  in  construing  the  provision  in  ques- 
tion is  without  force,  when  it  is  considered  that,  until 
amendment  of  1863,  no  arrest  was  authorized  in  an  action 
for  fraud  or  deceit  against  a  resident  of  the  State;  and  if 
the  plaintiff's  construction  is  sound,  then  the  defendant, 
before  that  time,  could  have  been  arrested  in  an  action  on 
the  contract,  although  he  could  not  have  been  in  an  action 
for  the  fraud.  In  short,  the  two  provisions  are  not  in  con- 
struction dependent  upon  or  connected  with  each  other. 
Trover  may,  in  many  cases,  be  maintained  against  a  per- 
son innocent  of  any^intentional  wrong  (Spraights  v.  Haw- 
ley7^59TSin7^41)7and,  wlwe  trover  willjie^  an  _Qr4er  of 
axyest-in~a,n  action  for  tjjp  p.oTivprginn  mt\j  ^^  issued. 

gut_if  the  plaintiff  should  waive  the  tort,  and  bring 
assumpsit  to  recover  the  money  received  on  the  sale  of  the 
propjjj^y:,  he .  cauld  not  arrest  the  defendant.  The  change 
m  the  form  of  the  action  would  prevent  it.    The  true  con- 
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struction  of  the  provision  of  the  Code  referred  to,  does  not, 
in  my  judgment,  warrant  an  arrest,  under  the  circum- 
stances of  this  case. 

The  order  should  be  reversed,  and  the  order  of  Special 
Term  affirmed. 

Insolvency  of  a  purchaser  of  goods  nn  frsdit.  known  to,  JmLncLdis- 
closed  by  him,  does  not  alone  sliow_  fraud  in  incurring  tlie  liability  unless 
couEJpd  with  iinJatention  not  to  pay  foxjhe  pi'opertj'  ^Wright  v.  Brown, 
(1/  N.  Y.  4) ;  but  where  a  bank  receives  deposits  during  known  insolvency 
fraud  is  presumed  (Anon.,  67  W.  Y.  598)  although  a  bank  does  not 
hold  deposits  in  a  fiduciary  capacity.  Buchanan  F.  0.  Co.  v.  Woodman, 
1  Hun  639. 
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104  App.  Div.  23.*     Decided  1905. 

Htrschbeeg,  p.  J.  The  action  was  brought  in  the  ,County 
Court  of  Kings  county  to  recover  damages  alleged  to  have 
been  suffered  by  the  plaintiff  as  the  result  of  an  assault 
upon  his  person  committed  by  one  of  the  defendant's  con- 
ductors while  he  was  a  passenger  on  one  of  its  street  cars. 
The  trial  resulted  in  a  verdict  in  the  defendant's  favor, 
and  in  default  of  property  the  plaintiff  was  arrested  and 
imprisoned  on  an  execution  against  the  person  issued  upon 
a  judgment  entered  against  him  for  the  costs.  The  order 
appealed  from  sets  the  execution  aside  upon  the  ground 
that  such  process  may  not  issue  against  an  unsuccessful 
plaintiff  unless  similar  process  could  have  been  issued  in 
his  favor  had  he  recovered  a  judgment,  and  that  such  proc- 
ess could  not  issue  in  his  behalf  unless  the  wrong  com- 
plained of  in  the  action  was  committed  by  the  defendant 
personally  as  distinguished  from  a  wrong  for  the  conse- 
quences of  which  the  defendant  is  liable  only  by  imputa- 
tion of  law.  The  ground  of  the  decision  is  expressed  by 
the  learned  county  judge  in  an  elaborate  and  forcible  opin- 
ion (45  Misc.  Rep.  208),  but  I  am  constrained  to  the  view 
that  the  reasoning  and  conclusion  are  unsound. 


'Affirmed  on  opinion  below,  182  N.  Y.  526. 
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If  the  nature  of  the  action  is  such  that  an  execution 
against  the  person  could  be  issued  upon  a  judgment  re- 
covered by  the  plaintiff,  there  can  be  no  doubt  that  such 
an  execution  may  issue  on  a  judgment  entered  against 
him  for  the  costs.  This  was  held  in  Philbrook  v.  Kellog.i;- 
(21  Hun,  238),  and  in  Miller  v.  Woodhead  (52  id.  127),  and 
quite  recently  by  this  court  in  Saffer  v.  Haft  (86  App. 
Div.  284).  The^coiitrol-ling  detexmiiiatiQn_is  _the_tortious 
character  of  the  cause  of  action  and  not  tli©  mere  cousider- 
ation  ^\Tiether  or  not  the  arrest  ^nd  imprisonment  of  the 
d^fendaiit  would  for  any  reason,  such  as  incorporation  or 
otherwise,  be  a  practical  impossibility.  Indeed,  in  the  early 
case  of  Miller  v.  Scherder  (2  N.  Y.  262)  it  was  held  that 
where  a  complaint  united  causes  of  action  upon  contract 
and  in  tort,  so  that  the  defendant  would  have  been  ex- 
empted from  imprisonment  on  execution  under  a  judgment 
rendered  against  him,  he  could  nevertheless  imprison  the 
plaintiff,  who  failed  in  the  action,  upon  execution  for  the 
costs.  The  court  said  (p.  268)  :  "  In  a  case  thus  situated, 
the  plaintiff,  having  elected  to  join  a  nonimprisonment 
cause  of  action  with  one  of  a^  different  character,  shall  be 
deemed  to  have  elected  to  take  his  remedy  against  prop- 
erty alone  ;  because  the  law  will  not  allow  him  to  prejudice 
the  rights  of  the  defendant  by  mingling  his  damages.  But 
we  see  no  reason  for  applying  the  same  rule  to  the  case  of 
a  plaintiff  who  fails  to  recover  in  such  an  action.  Although 
the  law  will  allow  him  to  elect  against  himself  a  less  bene- 
ficial remedy^  he  cannot  thus  limit  the  defendant's  rights. 
If  he  chooses  to  com'bine  in  the  same  action  tort  and  breacli 
of  contract,  and  fails  in  both,  he  should  be  held  to  have 
conferred  upon  the  defendant  the  most  beneficial  remedy 
for  recovery  of  the  costs,  which  either  cause  of  action  will 
confer,  if  it  had  constituted  the  sole  cause. ' ' 

The  provisions  of  the  Code  of  Civil  Procedure  permit 
the  issuance  of  an  execution  against  the  person  in  an  ac- 
tion to  recover  damages  for  such  a  personal  injury  as  is 
asserted  in  the  complaint  herein,  whether  the  gravamen 
of  the  cause  of  action  be  regarded  as  the  defendant's  neg- 
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ligence  in  failing  to  fulfill  the  duties  imposed  upon  it  as  a 
carrier  of  passengers  or  as  the  physical  assault  committed 
by  its  servant.    The  fact  that  the  wrong  was  inflicted  by 
an  agent  would  not  in  itself  deprive  the  injured  party  of 
the  right  to  resort  to  the  lawful  methods  provided  for  the 
collection  oj  his  claim  for  damages.     By  subdivision  2  of 
section  ^t^of  the  Code  of  Civil  Procedure  the  right  to 
arrest  is  conferred  where  the  action  is  brought  to  recover 
damages  for  a  personal  injury,  and  by  subdivision  9  of 
section  3343  a  personal  injury  is  defined  to  include  an  as- 
sault or  other  actionable  injury  to  the  person.    It  follows 
that  an  arrest  may  be  lawful  where  the  action  is  for  in- 
juries  resulting  from  either  negligence   or   assault,   and 
no  case  is  cited  in  support  of  the  proposition  upon  which 
the  order  appealed  from  is  based,  viz.,  that  the  right  is  de- 
pendent upon  the  defendant's  individual  or  personal  trans- 
gression and  may  not  be  extended  to  a  case  where  his  serv- 
ant acting  in  his  physical  employment  and  within  the  scope 
of  the  authority  conferred  thereunder,  but  not  in  his  pres- 
ence or  with  his  knowledge,  sanction  or  ratification,  has 
inflicted  the  wrong  complained  of.    Imprisonment  for  debt 
was  the  rule  of  the  common  law  and  the  statutes  in  ques- 
tion are  in  mitigation  of  its  harshness.    They  are  effective 
only  in  so  far  as  the  Legislature  has  seen  fit  to  make  them 
so.    The  learned  county  judge  concedes  in  his  opinion  that 
the  plain  and  ordinary  reading  of  the  sections  of  the  Code 
of  Civil  Procedure  above  referred  to  authorizes  an  arrest 
in  actions  for  imputed  or  constructive  negligence  or  assault, 
and  this  being  so  there  would  seem  to  be  no  room  for  a 
judicial  construction  which  would  avoid  that  result.    The 
liability  of  the  master  to  respond  in  damages  for  his  serv- 
ant's wrongful  act  committed  within  the  scope  of  his  em- 
plqyment  is  unquestioned,  and  such  liability  includes  all 
the  usual  legal  remedies  for  the  collection  of  the  damages 
when  awarded  which  have  not  been  forbidden  by  express 
legislative  enactment  or  necessary  legislative  intendment. 
Order  reversed. 

Under  section  51:9,  subdivision  2,  arrest  will  lie  in  an  action  for  an 
injury  causing  death  (People  ex  rel.  Harris  v.  Gill,  85  App.  Div.  192) 
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and  for  a  separation   under  section  1/62,   subdivision   1.     Schwartz   v. 
Schwartz,  36  Misc.  487. 

In  replevin,  where  defendant,  a  fraudulent  purchaser,  has  sold  the 
property  to  a  bona  fide  purchaser  with  intent  to  perfect  the  fraud, 
arrest  will  lie.  B'arnett  v.  Selling,  70  N.  Y.  495.  The  fraudulent 
intent  may  be  inferred  from  the  act  alone  if  the  natural  consequence 
of  the  act  is  to  put  the  property  out  of  reach  of  process.  That  replevin 
will  lie  in  such  case  see,  also,  Sinnott  v.  Feiock,  165  N.  Y.  444. 


BRITTOX  V.  FERRIK. 

.^,yj^^^  171  N.  Y.  23.5.     Decided  1902. 

Appeal  from  a  judgment  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Martin,  J.  That  the  defendants  were  commission  mer- 
chants to  whom  the  plaintiff  shipped  three  carloads  of  fruit 
and  onions  to  be  sold  by  them  on  commission,  which  they 
sold,  the  proceeds  netting  $742.72,  was  plainly  established 
and  is  not  denied.  The  plaintiff  demanded  this  sum  of  the 
defendants,  which  they  refused  to  pay.  The  only  manner  in 
which  they  sought  to  defeat  or  diminish  the  plaintiff's  re- 
covery therefor  was  by  means  of  a  counterclaim  based  on 
an  account  or  debt  they  purchased  against  him,  amounting 
to  nearly  that  sum.  The  trial  court  held  that  such  a  coun- 
terclaim could  not  be  allowed  in  this  action,  and  directed 
a  verdict  for  the  plaintiff  for  the  amount  of  his  demand. 
The  exceptions  of  the  defendants  to  that  direction  and  to 
the  refusal  of  the  court  to  submit  certain  matters  to  the 
jury,  present  the  only  question  involved  upon  this  appeal. 

The  defendants  endeavored  to  sustain  the  theory  that  a 
demand  assigned  to  them  by  a  third  person  might  be  coun- 
terclaimed  against  the  defendants'  cause  of  action,  by  de- 
nying that  they  received  the  plaintiff's  goods  or  the  pro- 
ceeds thereof  in  a  fiduciary  capacity,  and  by  proving  that 
there  were  certain  general  customs  and  usages  in  that  busi- 
ness with  reference  to  receiving,  handling  and  accounting 
for  goods  consigned  to  them  by  shippers,  which  were  usual 
among  commission  <iaerchants,  and  that  they  handled  the 
proceeds  of  merchandise  consigned  by  him  to  the  defend- 
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ants  in  the  fall  of  1895,  in  accordance  with  those  customs. 
The  proof  was  that  it  was  the  general  custom  to  receive 
shipments,  pay  the  charges,  sell  the  goods  to  the  best  pos- 
sible advantage  as  promptly  as  possible,  render  account  of 
sales  to  the  shipper  as  f&st  as  shipments  were  closed  out, 
and  to  at  once  pay  the  net  proceeds  by  their  check;  that  the 
goods  were  sold  to  the  best  advantage  both  for  cash  and  on 
time,  that  they  were  sold  on  credit  only  to  responsible  par- 
ties, but  if  losses  followed  the  commission  merchant  was 
to  sustain  them ;  that  all  the  receipts  for  produce  sold  were 
placed  in  one  drawer,  from  which  change  and  deposits  in 
the  bank  were  made;  that  the  proceeds  of  the  particular 
property  of  each  shipper  were  not  kept  separate ;  that  when 
commission  merchants  have  an  account  with  a  shipper  and 
he  consigns  them  goods  and  owes  an  account  when  the  ac- 
count of  sales  is  rendered,  it  was  the  custom  to  deduct  the 
amount  from  the  sales  so  rendered;  that  that  statement 
referred  only  to  cases  where  a  shipper  was  overpaid,  or 
where  he  purchased  goods  of  his  factor  which  were  charged 
to  his  account  and  shipments  were  afterwards  received. 
In  such  an  event,  the  sales  were  rendered,  a  statement  of 
his  account  and  of  the  balance  due  was  made,  and  a  check 
sent  for  the  balance.  It  was  not,  however,  proved  that 
it  was  the  custom  of  commission  merchants  to  purchase 
other  accounts  against  their  customers  and  offset  or  coun- 
terclaim them  against  the  proceeds  of  a  sale  of  their  prop- 
erty, but  it  was  proved  that  such  was  not  the  custom. 

The  foregoing  is  in  substance  the  only  evidence  that  was 
given  upon  the  question  of  custom  or  usage.  That  the  tes- 
timony related  to  the  custom  of  the  commission  business 
in  the  city  of  Buffalo  is  quite  obvious.  There  was  no  proof 
that  the  plaintitf  had  any  knowledge  of  such  custom  or 
usage,  except  such  as  arose  from  the  previous  deaHngs  be- 
tween the  parties.  It  appears  from  the  evidence  that  during 
the  fall  of  1895  and  1896  the  defendants  received  a  num- 
ber of  consignments  from  tl^  plaintiff,  and  that  during  that 
time,  with  the  exception  of  the  three  instances  involved  in 
this  litigation  when  accounts  of  sales  were  sent,  a  remit- 
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tance  for  tlie  proceeds  was  sent  in  the  same  letter.  There 
was  no  other  instance  when  the  remittance  did  not  accom- 
pany the  letter  and  account  of  sale,  and  such  remittances 
were  made  immediately  upon  the  sale  of  a  carload  of  goods. 
Whether,  where  the  usage  sought  to  be  established  re- 
lates to  a  particular  trade  or  locality,  it  must  appear  that 
it  was  known  to  the  party  before  he  is  bound  by  it  so  as 
to  make  it  a  part  of  his  contract,  or  whether  the  burden 
of  proof  is  upon  him  to  establish  his  ignorance  of  such 
usage,  as  to  which  there  seems  to  be  some  conflict  in  the 
previous  cases,  need  not  now  be  decided,  as  it  is  evident 
that  the  course  of  business  between  the  parties  which  ex- 
isted previous  to  the  transactions  in  question  was  the  same 
as  the  usage  proved  by  the  defendants.  Thai,  usaga  or 
^\  custom  cannot  be  prgged  for  the— aurpose  of  controlling 
^riilesof  law  or  to_conjxadict  .the  agreement  between  the 
npTttes^TsTiotand  cannot  be  denied.  Moreover,  there  was 
no^prooTin  this  case  of  aiiy  usage  which  included  the  right 
of  a  factor  to  pay  the  debts  of  his  principal  to  others  with- 
out his  authority,  or  to  accomplish  that  result  indirectly 
by  purchasing  claims  of  third  persons  against  him. 

Before  proceeding  further  in  the  discussion,  it  is  proper 
to  consider  the  relation  which  existed  between  the  plain- 
tiff and  defendants.  The  defendants  were  commission 
agents  or  factors  of  the  plaintiff  for  the  sale  of  his  goods. 
The  relation  between  a  commission  agent  _Qr_ facto r_for 
the  sale  of  goods  and  his  pniicipal  is  Muci^ry^aiidjnjhe 
absence  ~oF  an  express  agreement  or  one  implied  from  the 
cauTse^f  business  or  dealing  between  the  parties^  giving-  to 
jthe  former  the  right  to  appropriate  to^his^  own jise  the  pro- 
ceeds of  sale,  they  belong" to  the  principal,  subject  only  to 


the  lien  of  the  agent  for  commissions"  and  other  advances 
^Jl3ZchKrg6s7"  and  the  principal  may  follow  and  reclaim 
them  so  long  as  their  identity  is  not  lost,  subject  to  the 
rights  of  a  bona  fide  purchaser  for  value.  Such  agents 
cannot  deal  with  the  property  of  their  principal  or  with  the 
proceeds  thereof  as  their  own.  If  in  the  usual  course  of 
business  a  factor  has  been  in  the  habit  of  remitting  pro- 


BEITTON   V.   FEERIN.  13 

ceeds  of  consignments  without  demand  from  tlie  consignor, 
it  is  the  factor's  duty  to  remit  the  proceeds  of  future  con- 
signments without  waiting  for  demand,  and  a  cause  of 
action  accrues  upon  the  receipt  of  such  proceeds  and  his 
faihire  to  remit.  Where  one  intrusts  his  prgpe¥#f-ttr  an- 
ot^er^foiva_paTti^^^^ 

U^pacity,  and_when  turned  into  money  that  is_also, received 
3nilifi_sanae._capacity/  Itdoes  not  belong  to  the  agent,  and  , 
he  can  lawfully  exercise  no  power  or  authority  over  it  ex- 
cept for  the  benefit  of  his  principal,  and  only  as  author-  j 
ized  by  him.    If  the  agent  uses  it  for  his  own  purposes,  or  i 
fails  to  pay  it  over  upon  a  seasonable  demand,  it  is  a  con-  \ 
version  of  that  which  does  not  belong  to  him.     (Baker  v. 
New  York  National  Ex.  Bank,  100  N.  Y.  31 ;  Com.  Nat.  Bank 
of  Penn.  v.  Heilbronner,  108  id.  439,  444;  Middleton  v. 
Twombly,  125  id.  520;  Moffatt  v.  Fulton,  132  id.  507,  515.) 
The  cause  of  action  alleged  in  the  complaint  and  estab- 
lished on  the  trial  is  within  the  principle  of  these  cases,  and  i 
under  the  provisions  of  section'''^49  of  the  Code  of  Civil  I 
Procedure  the  action  is  one  where  the  defendants  could  I 
be  arrested  and  where  an  execution,  against  the  person ' 
might  be  issued  under  section  14873''  Whatever  niay  have 
been  the  rule  as  to  the  liability  of  factors  upon  their  re- 
fusal to  surrender  to  their  principal  the  avails  of  property 
consigned  to  them  for  sale  anterior  to  the  amendment  of 
section   549  in   1886,  we   think  that   amendment  plainly 
evinces  an  intent  by  the  Legislature  to  place  an  agtion__tQ„ 
recover  money  received  by  a  factor,'^agent,  broker  or  other 

"person  in  a  liduciary  capacity^  within  the  category  of  Jorts^, 
and  to  secure~To  a  principal  the  same  rights  and  remedies 
that  exist  as  to  other  wrongs  of  a  similar  character.  In 
such  an  action,  under  the  provisions  of  that  section,  the 
important  and  controlling  issue  is  as  to  the  tort  or  wrong- 
doing of  the  defendant.  If  it  is  established,  then  the  plain-  , 
tiff  is  entitled  to  a  judgment  in  tort,  and  the  added  remedy 
of  an  execution  against  the  person  of  the  defendant  is  given. 

If  the  tort  be  not  proved,  then  the  plaintiff  cannot  recover 
in  such  an  action,  but  it  is  not  a  bar  to  an  action  on  con- 
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tract  to  recover  the  money  due  thereon.  Thus,  it  seems 
clear  that  the  Legislature  regarded  an  action  brought  to 
recover  money  received  by  an  agent  or  factor  in  a  fiduciary 
capacity,  which  he  refuses  to  deliver  to  his  principal  to 
whom  it  belongs,  as  one  of  tort  and  to  secure  to  a  plaintiff 
the  same  remedies  as  in  actions  for  fraud,  conversion  or 
other  similar  misconduct.  This  is  sustained  by  Moffatt  v. 
Fulton,  132  N.  Y.  507;  Rochester  Distilling  Co.  v.  O'Brien, 
72  Hun,  462,  and  Davis  v.  Aikin,  85  id.  554,  556.  If  this 
conclusion  is  correct,  it  follows  that  the  trial  court  prop- 
erly refused  to  permit  the  defendants  to  prove  their  al- 
leged counterclaim,  and,  as  there  was  no  conflict  as  to  the 
facts,  the  court  properly  directed  a  verdict  for  the  plaintiff. 

There  is  also  another  ground  upon  which  we  think  the 
judg-ment  in  this  action  should  be  affirmed.  The  relation 
between  the  parties  being  that  of  principal  and  factor,  it 
existed  and  continued  until  the  final  completion  of  the  trans- 
action, which  included  the  delivery  of  the  proceeds  of  the 
sale  to  the  plaintiff,  and  until  that  was  done  they  were  not 
relieved  from  their  responsibility  as  such.  They  were  still 
the  plaintiff's  agents  and  bound  by  the  principles  of  law 
which  govern  that  relation. 

An  agent  cannot  deny  the  title  of  his  principal  to  the  sub- 
ject of  the  agency,  nor  protect  himself  against  the  suit  of 
the  principal,  by  setting  up  an  adverse  title  in  a  third  per- 
son. (Dunlap's  Paley  on  Agency,  10.)  Nor  can  a  trustee 
purchase  debts  against  the  principal  or  estate  of  which  he 
is  trustee  for  his  own  benefit,  or  deal  with  the  estate  for 
his  own  emolument.  (Van  Home  v.  Fonda,  5  Johns.  Ch. 
388.)  "It  is  an  elementary  principle  that  an  agent  can- 
not take  upon  himself  incompatible  duties,  and  characters, 
or  act  in  a  transaction  where  he  has  an  adverse  interest  or 
employment."     (Murray  v.  Beard,  102  N.  Y.  505,  508; 

Whitehead  v.  New  York  Life  Ins.  Co.,  102  id.  143,  156.) 

*    *    * 

The  purchase  of  a  claim  against  the  plaintiff  and  an  at- 
tempt by  the  defendants  to  enforce  it  as  a  counterclaim  in 
this  action,  was  clearly  an  effort  by  them  to  deal  with  the 
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funds  of  their  principal  for  their  own  benefit,  and  thereby 
they  assumed  a  position  incompatible  with  their  duties,  ad- 
verse and  antagonistic  to  the  rights  of  their  principal,  and 
Avhich  were  in  direct  conflict  with  his  interest.  This  they 
could  not  legally  do,  and  the  courts  should  not  aid  them  in 
accomplishing  their  end  by  permitting  such  a  counterclaim. 

Judgment  affirmed. 


ENSIGN  V.  NELSON. 
21  Abb.  N.  C.  321.     Decided  1888. 

Appeal  from  an  order  denying  a  motion  to  vacate  an 
order  of  arrest. 

Daniels,  J.  The  order  of  arrest  was  made  by  the  court 
under  section  550  of  the  Code  of  Civil  Procedure.  This 
authorizes  the  court  to  make  the  order  in  an  action  "wherein 
the  judgment  demanded  would  require  the  performance  of 
an  act,  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt,  and  the  defendant 
is  not  a  resident  of  the  State,  or,  being  a  resident,  is  about 
to  depart  therefrom,  by  reason  of  which  nonresidence  or 
departure  there  might  be  danger  that  the  judgment  or  order 
requiring  the  performance  of  the  act  would  be  ineffectual. 
The  action  was  brought  for  an  accounting,  upon  an  agree- 
ment between  the  parties,  by  which  the  defendant  agreed 
to  secure  the  exclusive  control  of  the  advertising  of  re- 
sponsible parties,  and  to  turn  over  their  contracts  to  the 
plaintiff  for  performance  by  him,  the  parties  agreeing  to 
share  equally  the  net  profits  which  might  accrue  from  the 
advertising  begun  and  executed  in  that  manner.  It  was 
stated  in  the  affidavits  that  the  contracts  had  been  obtained 
for  printing  and  had  been  performed  under  this  agreement, 
and  that  the  defendant  had  collected  the  amounts  due  for 
the  services  rendered,  and  had  failed  to  account  with  the 
plaintiff  concerning  the  same.  It  was  also  stated  that  the 
defendant  did  not  reside  within  this  State,  but  was  a  resi- 
dent of  Philadelphia,  in  the  State  of  Pennsylvania. 
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These  facts  presented  a  presumptive  riglit  of  action 
against  the  defendant,  and  a  case  in  which  an  order  for  his 
arrest  and  detention  might  be  made  by  the  court.  And  it 
did  not  follow,  because  the  balance  recovered  by  the  judg- 
ment could  be  collected  by  execution,  that  the  defendant 
could  not  be  arrested  under  the  order. 

Whether  the  parties  are  to  be  regarded  strictly  as  part- 
ners between  themselves,  or  as  persons  engaged  in  a  joint 
enterprise  for  mutual  profit,  under  the  agreement  which 
they  entered  into,  is  not  important,  for  in  either  view  an 
action  for  an  accounting  could  be  maintained  by  the  plain- 
tiff against  the  defendant  (Marston  v.  Gould,  69  N.  Y.  220, 
224,  225).  And  in  the  regular  course  of  proceeding  in  the 
action  the  defendant  could,  and  ordinarily  would,  be  re- 
quired to  present  and  file  a  statement  of  the  business  and 
of  the  accounts  (Hathaway  v.  Russell,  7  Abb.  N.  C.  138; 
affd.  in  46  Super.  Ct.  [J.  &  S.J  103). 

The  practice  in  an  action  for  an  accounting  was  there 
considered,  and  the  conclusion  was  sustained,  upon  author- 
ity, that  the  defendant,  under  the  present  system,  could  be 
required,  as  he  was  under  the  preceding  practice  in  chanc- 
ery, to  state  and  file  an  account  of  the  business  and  trans- 
actions of  the  firm,  or  of  their  joint  adventure.  And  where 
that  direction  may  be  given,  and  the  defendant  fails  to 
comply  with  it,  then  it  could  regularly  be  enforced  by  the 
court,  by  the  punishment  of  the  party  failing  to  comply,  for 
a  contempt.  The  direction  would  regularly  be  given  by  an 
interlocutory  judgment,  which  would  be  a  judgment  within 
the  language  of  subdivision  4  of  section  550  of  the  Code 
of  Civil  Procedure;*  for  the  term  judgment,  as  it  was  there 
used,  includes  either  an  interlocutory  or  final  determina- 
tion of  the  rights  of  the  parties  (Code  Civ.  Pro.,  §  1200). 

The  order  of  arrest,  in  this  class  of  cases,  is  a  substitute 
for  the  writ  of  ne  exeat,  which  has  been  abolished  by  the 
Code.  And  it  is  authorized  by  section  5o0  of  the  Code  in 
an  action  of  this  description,  and  so  was  a  ne  exeat  held 

*Now  §  549,  subd.  4.  ^^-^^  c       1 
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to  be  in  cases  arising  in  courts  of  equity  (Meyer  v.  Meyer, 
25  N.  J.  Eq.  28 ;  Dean  v.  Smith,  23  Wis.  483). 

Order  affirmed. 

Defendant  may  be  arrested  in  action  for  divorce  where  alimony  or 
the  custody  of  children  is  demanded.  Boucieault  v.  Same,  21  Hun  431. 
,§  552.  An  action  on  a  judgment  is  held  to  be  an  action  ex  contractu, 
the  original  cause  of  action  having  been  extinguished  by  the  judgment; 
hence  arrest  would  not  lie  in  any  such  action  except  for  this  section 
which  preserves  the  right  in  actions  on  foreign  judgments  where  the 
right  would  have  exic^  on  the  original  cause  of  action.  Baxter  v. 
Drake,  85  N.  Y.  j  50S. 


4    ^u^  ^/ .  !U^ 

C^,      .       fP  GORDON  V.  FOX.  Lf-^;^_^^_=^ 

W*^        y    *^  18  Civ.  Pro.  291.    Decided  1890.        -^' 

Motion  by  defendant  for  the  vacation  of  an  order  for  his 
arrest  granted  in  this  action. 

This  action  was  brought  to  compel  the  specific  perform- 
ance of  a  contract  whereby  the  defendant  Fox  agreed  to  as- 
sig-n  to  the  plaintiff  Gordon  an  undivided  fourth  interest 
in  certain  patents  on  improvements  in  car  coupling,  and 
also  agreed  to  assign  to  one  Francklyn  a  like  interest  in 
said  patents. 

The  complaint  sets  forth  the  agreement  in  full,  which  re- 
cites that  it  is  made  for  and  in  consideration  "  of  $2,  paid 
to  said  Fox  by  said  Gordon  and  Francklyn."  It  also  al- 
leges that  the  defendant  has  refused  to  make  such  transfer  ' 
although  the  same  has  been  demanded,  and  that  plaintiff 
is  informed  and  believes  said  patents  are  of  great  pecuniary 
value.  The  plaintiff  procured  an  order  for  the  arrest  of  the 
defendant  upon  this  complaint  and  upon  an  affidavit  which 
set  forth,  among  other  things:  "  that  the  interest  claimed 
by  plaintiff  in  said  patents  and  improvements  is  reasonably 
worth  the  sum  of  $250,000 ;  that  defendant  informed  plain- 
tiff that  he  intended  to  leave  this  State  shortly  on  his  way 
to  San  Francisco ;  and  deponent  avers  that  he  has  reason 
to  believe  that  this  is  the  intention  of  the  defendant. ' '    Un- 
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der  this  order  of  arrest  the  defendant  was  held  to  bail  in 
/  the  sum  of  $5,000. 

')        Baebett,  J.    The  rule  stated  in  Cowdin  v.  Cram  (3  Edw. 

y.-v^  Ch.  231)  has  not  been  affected  by  section  550  of  the  Code  of 

;*-     Civil  Procedure.     That  rule  confines  the  Avrit  of  ne  exeat 

r    m  actions  for  specific  performance  to  cases  against  the 

«    ;ggfi3ee.    The  principle  is  that  the  writ  is  in  the^naTure  of 

\  equitable  bail,  readily  fixed  where  the  purchase  money  is 

0  specified,  but  difficult  of  ascertainment  when  the  action  is 
against  the  vendor.    Here  the  complaint  shows  nothing  as 

1  to  the  pecuniary  element.     The  affidavit  states  that  the 
^j^'    interest  sought  to  be  recovered  is  worth  $250,000,  but  no 

'^    facts  are  stated  justifying  the  assertion.     In  view  of  the 

-    \  nature  of  the  thing  agreed  to  be  assigned,  the  statement 

y  V     is  necessarily  a  mere  assertion ;  in  fact,  an  opinion. 

■^  C       There  was  nothing  upon  which  to  fix  bail  at  $5,000,  or  any 

\^  ^  other  sum,  and  the  order  should  therefore  be  discharged. 


^ 


b.  Persons  privileg^ed  from  arrest.      Code  Civ.  Pro.,  §§  553-5,  564. 

Y^    DUNCATEN  v.  KATEN. 

6  Hun,  1.    Decided  1875. 

^vi      Appeal  from  an  order  of  the  Special  Term,  denying  a 

f       motion  to  vacate  an  order  of  arrest. 

S'  J     ^      The  defendant  was  arrested  on  a  charge  of  wrongfully 

\ .    V   \-  converting  to  her  own  use  $20,000  in  gold  certificates,  the 

"v-V       '  property  of  the   plaintiff s*     The   affidavit  of  one   Leslie 

J  "^     showed  that,  while  a  clerk  in  the  employ  of  the  plaintiff, 

<    j^     ^  he,  at  the  instigation  of  the  defendant,  wrongfully  took  the 

'j  gold  certificates  from  his  employers  and  gave  the  same  to 

1^1  the  defendant,  who  had  converted  and  concealed  the  same. 

^    M       Davis,  P.  J.     *     *     *     The  Code  (§  179),  provides  that 
I    i        "  ^^  female  shall  be  arrested  in  any  action,  except  for  a 
J    wilful  injury  to  persont^^c^glgtgr7"orpfoperty. ' '    The  au- 
thorities  are  soroewhat  conflicting  as  to  what  is  a  wilful  in- 
jury to  property  under  this  provision.    In  Tracy  v.  Leland 
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(2  Sanclf.  729)  it  was  held  that  the  concealment  and  removal 
of  a  piano  by  a  female  was  not  sufficient  ground  for  her 
arrest ;  that  it  was  necessary  to  show  that  the  article  itself 
was  injured. 

In  Starr  v.  Kent  (2  Code  Rep.  30),  and  in  the  Northern 
Railway  Co.  v.  Carpentier  (3  Abb.  Pr.  259)  it  was  held,  in 
substance  that  the  injury  intended  was  a  wilful  injury  to 
the  property  of  the  owner  in  the  thing,  and  not  merely  to 
the  thing  itself;  and  in  Solomon  v.  Waas  (2  Hilt.  179), 
Tracy  v.  Leland  was  also  disapproved.  The  weight  of  au- 
thority is  mth  the  cases  last  cited,  and  they  seem  to  us  cor- 
rect expositions  of  the  law.  The  construction  turns  upon 
the  force  to  be  given  to  the  word  "  Avilful."  If  the  Code 
had  provided  that  a  female  should  only  be  arrested  for  an 
injury  to  property,  there  would  be  no  doubt  of  her  liability 
to  arrest,  whether  the  injury  was  intentional  or  accidental, 
or  constructive.  The  word  wilful  was  designed  to  define 
the  nature  of  the  injury,  so  that  to  arrest  a  female  it  should 
be  made  to  appear  that  the  act  which  the  law  holds  to  be 
an  injury  to  property  was  a  wilful  and  an  intentional  one. 
Mere  negligence  was  not  to  be  sufficient ;  nor  were  construc- 
tive injuries,  nor  accidental  consequences,  nor  any  of  the 
various  wrongs  wliich  the  law  treats  as  tortious  quite  in- 
dependently of  the  intention  of  the  actor.  Many  illustra- 
tions might  be  given,  but  it  seems  unnecessary.  In  short, 
we  think  the  manifest  intention  is  to  exempt  females  in  all 
cases,  from'"aFrestT"except  wlieii  the  ijijuries__specified_iii- 


TeXjode  are  affirmatively  shown  to  be  wilful ;  and  to  leave 

-"fcbenrsubject  to  arrest  wheiiever  the  injury  is  attended  with 

that  element.    It  is  elementary  that  an  injury  to  property 

is  not  necessarily  in  destruction,  or  other  damage  of  the 

article  itself.    *    *     * 

The  property  is  the  right^  and  ^"^  thft  th^^f^  —  the  right  to 
have,  use  and  enjoy  th«jUiing...sacaaxely~an4~uii.m0iesi^  — 
and  whenever  that  "figEtis  disturbed  or  destroyed,  the  law 
gives  an  action  for  the  injury,  irrespective  of  the  condition 
of  the  thing  in  which  the  right  or  property  exists.  But 
against  a  female  the  law  allows  no  arrest  for  such  injury, 
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unless  it  be  wilful;  that  is,  designedly  done.    The  affidavit 

on  w^hich  the  appellant  was  arrested  shows  such  an  injury. 

*    *    * 

Order  affirmed. 

Affirmed,  64  N.  Y.  C25. 


■j^  TAYLOR  V.  VAN  KEUREN. 
54  How.  Pr.  25.    Decided  1877. 

Motion  to  vacate  order  of  arrest. 

Westbrook,  J.  The  point  which  this  motion  presents  is, 
can  an  infant,  who  makes  false  statements  as  to  his  prop- 
erty when  buying  goods  other  than  necessaries,  be  made 
liable  to  arrest  by  bringing  the  action  in  fraud? 

The  general  proposition  is  not  denied,  that  an  infant  is 
liable  for  torts,  nor  is  it  necessary  to  discuss  the  question, 
wheLhei  aii'thfant  is  liable  who  falsely  and  fraudulently 
represents  his  age.  Upon  this  authority  conflicts.  The 
question  is,  can  he  be  made  liable  for  such  an  alleged  fraud 
as  this  case  presents? 

When  an  arrest  is  ordered  in  an  action  brought  for  goods 
sc5ld7  on  the  7ground  that  the  sale'was'^  produced  by  a  false 
statement,  it  must  be  such  a  statement  which,  if  it  had  been 
true,  the  se]J£r_3aalii-.hiiye  ■.aaatained  no  loss.  In  other 
words,  fEe'^tatement  must  injure. 

Tested  by  this  obvious  rule,  this  arrest  cannot  be  upheld. 
The  statement  wrought  no  injury.  The  contract  of  sale 
cannot,  owing  to  the  infancy,  be  enforced.  If  every  word 
uttered  had  been  true,  the  plaintiff  could  not  have  recov- 
ered. At  the  option  of  the  defendant  the  contract  could  be 
avoided. 

Motion  granted. 

Where  an  infanL-OYer  fourteen  years  old  procures  credit^  by  represent- 
ing himself  Jo  be  of  full  age,  the  better  opinion  is  that  aiTest  lies. 
Schunemann  v.  Paradise,  €6  How.  Pr.  426. 

Tor  an  enumeration  of  persons  exempt  from  civil  arrest  see  1  Rum- 
sey's  Pr.  (2d  Ed.)  501-504.  See  also  Civil  Rights  Law,  §§  22,  24-26, 
Code,  §§  86t=S63r  '  '  " 
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c.  Papers  necessar;^.     Cod?  Civ.  Pro.,  §§  549-50,  557-62,  577. 

Compl/int. 

HECHT  V.  LEVY. 
f 
■aO  Hun,  53.    Decided  1880., 

Appeal  from  an  order  of  the  Special  Term  denying  a 
motion  to  vacate  an  order  of  arrest,  which  motion  was 
founded  upon  the  papers  on  which  the  order  was  granted. 
The  defendant  in  this  action  was  arrested  on  the  20th  day 
of  September,  1879,  pursuant  to  an  order  of  arrest  granted 
by  Hon.  Charles  Donohue,  on  September  19._1877.  The 
order  accompanying  the  summons  and  complaint  was,  in 
September,  1877,  delivered  to  the  sheriff  of  the  city  and 
county  of  New  York  for  service.  The  defendant  could 
not  be  found,  having  absented  himself  from  this  State, 
and  the  order  of  arrest  was  not  executed  until  Ms  return 
to  this  State,  some  time  in  September,  1879. 

The  order  of  arrest  was  founded  upon  the  plaintiff's 
affidavit,  the  complaint  being  in  assumpsit  for  goods  sold. 
Barrett,  .J.     The  amendments  of  1879  of  sections  549, 
550,  557  and  558  of  the  new  Code  were  undoubtedly  in 
view  of  the  decision  in  the  Bowery  National  Bank  v.  Duryee 
(74  N.  Y.  491).    It  is  now  quite  clear,  under  these  amend- 
ments, that  where  the  defendant  has  been  guilty  of  fraud 
Jn  conjtracting  or  incurring  a  liability,  it  must  be  so  alleged 
in  the  complaint,  and  if  not  so  alleged,  the  order  of  arrest 
must  be  vacated.^  These ""amencfments  were  in  full  force 
when  the  action  was  commenced  and  the  plaintiff  should 
have  been  governed  thereby.     It  is  true  that  he  obtained 
his  order  of  arrest  long  before  the  passage  of  the  amend-i 
ments,  but  the  defendant's  rights  cannot  be  affected  by/ 
that  incident.    Those  rights  depend  upon  the  legal  status 
when  the  hand  of  the  law  was  laid  upon  him. 

Further,  the  affidavit  is  entirely  defective.  The  demand 
is  a  stale  one,  accounted  for,  it  is  true,  by  the  absence  of 
the  defendant.  The  goods  were  sold  as  far  back  as  1869, 
and  the  plaintiff  says  he  then  "  learned  "  of  the  falsity 
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of  the  representation.  His  informant's  name  is  not  given, 
nor  any  reason  why  an  affidavit  was  not  procured.  '  The 
statement  that  the  defendant  was  insolvent,  and  knew  him- 
self to  be  insolvent,  would  have  been  well  enough  in  a  com- 
plaint. It  is  an  averment  of  fact,  unsupported  by  evidence, 
and  in  the  present  connection  has  reference  plainly  to  what 
the  plaintiff  had  "  learned." 

Order  reversed,  motion  granted. 

The  last  sentence  of  section  549,  subdi^'ision  4,  anjilies  Mly  jyherq.  .,  ^ 
defendant  is  actually  arrested.  -McQtotc-  v.  Eauchor,  -o'l  Appt  Div-r-grfe 
Of  course  the  complaint  must  state  a  cause  of  action  and  infirmities 
of  the  complaint  cannot  be  aided  by  any  allegation  in  the  affidavit. 
Saratoga  G.  &  E.  Co.  v.  Hazard,  55  Hun,  251.  But  a  verified  complaint, 
if  sufficient  as  an  affidavit,  may  supplement  an  insufficient  affidavit. 
Palmer  v.  Hnssey,  59  N.  Y.  647. 


SARIL  V.  PAYNE. 

24  St.  Kep.  486.    Decided  1897. 

Appeal  from  an  order  affirming  an  order  denying  defend- 
ant's motion  to  vacate  an  order  of  arrest.  The  affidavit, 
upon  which  the  order  of  arrest  was  granted,  left  out  the 
words:    "  City  and  County  of  New  York,  ss." 

Per  Curiam.  The  question  raised  upon  this  appeal  is 
one  of  jurisdiction  and  not  of  irregularity.  The  affidavit 
upon  which  the  order  of  arrest  was  granted,  was  the  basis 
of  the  judge 's  action ;  if  defective,  the  proceeding  must  fall. 
The  lack  of  venue  has  been  decided  to  make  an  affidavit^a 
iiuliity.  Thomas  v.  Burhans,  GfN.  Y.  63;  Lane  v.  Morse, 
6  How.  394;  Cook  v.  Staats,  18  Barb.  407;  Vincent  v.  The 
People,  5  Park.  Cr.  Eep.  88;  Thurman  v.  Cameron,  24 
Wend.  87. 
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Tke  case  of  Cook  v.  Whipple  (55  N.  Y.  150)  allowed  an 
amendment  to  a  confession  of  judgment  where  the  venue 
was  omitted,  but  we  do  not  think  tliis  rule  should  be  ex- 
tended, in  the  absence  of  any  authority  upon  the  subject, 
in  cases  where  personal  liberty  is  involved. 

Order  affirmed. 


"  Every  affidavit  should  show  on  its  face  that  it  was 
taken  within  the  jurisdiction  of  the  officer  who  certifies  it. ' ' 
Thompson  v.  Burhans,  61  N.  Y.  63.  But  an  affidavit  which 
omitted  the  venue  was  allowed  to  be  amended,  upon  proof 
that  it  was  actually  sworn  to  within  the  jurisdiction  of  the 
officer  who  administered  the  oath,  in  Babcock  v.  Kuntzsch, 
So  Hun,  33.    But  see  Frees  v.  Blyth,  99  App.  Div.  541. 

The  decisions  have  been  exacting,  that  the  title  of  the 
cause  in  which  the  affidavit  purported  to  have  been  taken 
^sEould  be  precisely  aiid  minutely  set  forth.  This  was  doubt- 
less to  establish  that  the  oath  was  taken  in  a  matter  pend- 
ing judicially.  And  so  the  statement  in  the  jurat  of  the 
names  of  those  sworn  when  several  persons  joined  in  an 
affidavit.  This  was  doubtless  for  the  sure  identification  of 
the  person  who  took  the  oath;  and  all  of  these  require- 
ments were  to  prevent  escape  from  the  penalty  of  perjury, 
if  it  had  been  committed.  But  the  Supreme  Court  has 
held  that  a  writing  is  an  affidavit  in  lawT'fh'ougli  not  signed 


j)y  deponent,  if  his  name  appeirrirrlrhe  body  of  it,  and  it  be 


duly  "sworn  toT  (liaff  v\  Spicer,  3  Cai.  190;  Jackson  v. 
TifgnrXJaErsT  540 ;  Millius  v.  Shafer,  3  Den.  60).  It  is 
probable  that  the  reason  was,  that  the_  naming  of  .the._de- 
ponent  in  the  body  of  the  affidavit  was  thought  as  prac- 
tically effectual  to  identify  him  as  his  signature  at  the  foot 
""ofthe' paper.  It  is  a  legitimate  deduction  from  these  cases 
'that  signature  to  an  affidavit,  though  there  be  no  naming  of 
deponent  in  the  body  of  it,  will  save  iFlrom  condemnation. 
The  test  is,  wouIcTan  indictmeiTt  for  perjury  liejipon  the 
paper  against  the  person  who  signed,  and  swore  to  it,  if  it 
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was  wilfully  false?     So  held,  People  ex  rel.  Kenyon  v. 
Sutherland,  81  N.  Y.  1. 

Where  the  affidavit  upon  which  an  order  of  arrest  is 
granted  is  verified  out  of  the  State  and  the  certificate  to  the 
notary's  jurat  does  not  conform  to  Code,  §  844,  the  affidavit 
is  a  nullity  and  the  order  will  be  vacated.  Harris  v.  Dur- 
kee,  5  Civ.  Pro.  376.  The  words  "  the  State  "  used  in  that 
section  mean  the  State  of  New  York.  Boss  v.  Wigg,  34  Hun, 
192;  Real  Prop.  L.  §§  299-301;  Turtle  v.  Turtle,  31  App. 
Div.  49. 

The  rule  not  to  allow  an  affidavit  taken  before  an  attor- 
I  ney  in  the  action  to  be  read,  is  an  old  rule  of  the  king-'s 
'  bench  that  is  followed  in  this  State.     Kuh  v.  Barnett,  25 
St.  Rep.  903. 

In  Sage  v.  Stafford,  42  App.  Div.  449,  an  affidavit  to  a 
notice  of  mechanic's  lien  was  upheld  upon  proof  that  the 
oath  had  been  actually  administered  though  the  commis- 
sioner of  deeds  had  forgotten  to  add  his  signature.  It  is 
irregular  for  the  officer  to  omit  his  official  title  and  county 
or  city,  but  not  necessarily  fatal.  Hunter  v.  Le  Conte, 
6  Cow.  728. 

For  powers  of  a  notary  public  and  of  a  commissioner  of 
deeds,  see  Executive  Law,  section  105  and  section  108.  As 
to  who  may  administer  oaths  see  Code  sections  842-844; 
as  to  manner  of  administering  an  oath,  sections  845-850, 
and  O'Reilly  v.  The  People,  86  N.  Y.  154. 

^\  

[o//'  WOODBRIDGE  v.  NELSON. 

,  13  Hun,  390.     Decided  1878. 

Appeal  from  an  order  made  at  the  Special  Term,  setting 
aside  an  order  of  arrest. 

The  court,  at  General  Term,  said:  "  The  facts  so  far  as 
they  are  material  for  the  discussion  of  the  present  appeal 
are  few.  On  the  27th  of  January,  1877,  the  plaintiff  owned 
certain  household  furniture  which  she  had  in  her  posses- 
sion in  the  house,  24  Nassau  street,  Brooklyn.     On  that 
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day  she  sold  the  furniture  to  defendant,  and  took  in  part 
payment  for  the  same  a  note  of  $250,  accompanied  by 
a  chattel  mortgage.  The  note  was  payable  at  six  months, 
and  the  mortgage  was  filed  in  the  proper  office.  It  was  de- 
signed and  intended  that  the  furniture  should  remain  in 
the  house  24  Nassau  street,  until  after  the  note  was  paid. 
The  defendant  without^glaintiff's  knowledge,  moved  three 
"timeFTeTqre  the  note  was  due.'  The  plaintiff,  in  the  last 
days  of  July,  1877,  found  him  occupying  rooms  in  Hicks 
street;  he  had  not  taken  the  furniture  there.  The  plaintiff 
called  there  on  the  30th  of  July,  1877,  the  last  day  of  grace 
upon  the  note,  and  was  told  by  defendant's  wife  that  he  was 
in  Boston.  Defendant's  wife  also  told  plaintiff  at  this  in- 
terview that  she  did  not  know  where  the  furniture  was. 

<  Plaintiff  called  twice  at  the  same  place  in  Hicks  street,  on 
the  4th  of  August,  1877.  Neither  time  was  she  able  to  find 
defendant.  On  one  of  these  occasions  defendant's  wife  told 
her  that  her  husband  had  gone  to  Boston  and  would  return 
the  tenth  or  eleventh  of  August;  that  she  did  not  know 

'  where  the  furniture  was.  After  being  pressed  by  plaintiff, 
she  said  it  was  stored  in  Myrtle  avenue,  but  she  didn't 
know  where.  On  the  tenth  of  August  plaintiff  again  called 
at  Hicks  street  and  defendant  and  his  wife  had  both  moved 
away  the  day  before.  Plaintiff  is  unable  to  find  her  prop- 
erty or  any  property  of  defendant  and  is  unable  to  find 
defendant,  nor  that  he  has  any  known  residence.  By  the 
default  in  the  payment  of  the  mortgage  the  title  became 
absolute  in  plaintiff.  No  demand  is  necessary  if  the  prop- 
erty has  been  converted  by  defendant.  The  only  questioi 
upon  this  appeal  is,  whether  these  facts  would  entitle  the 
plaintiff  to  go  to  a  jury  upon  the  question  of  conversion  it 
the  facts  remain  uncontradicted  upon  the  trial.  I  thin| 
they  would.  I  think  the  jury  would,  without  hesitation,  find 
a  conversion  in  fact. 

Order  reversed  and  motion  denied. 
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-\-  BANQUE  V.  UNGUREANU. 

53  App.  Div.  254.    Decided  1900. 

Appeal  from  an  order  deiij-ing  defendant's  motion  to 
vacate  an  order  of  arrest. 

Hatch,  J.  The  motion  was  made  upon  tlie  summons, 
order  of  arrest  and  affidavit  of  Alfred  Geissler,  upon  which 
the  order  of  arrest  was  granted,  who,  as  therein  stated  is  a 
consul  of  the  German  Empire  in  the  city  of  New  York  and 
the  agent  of  the  plaintiff  for  the  purposes  of  this  action. 
He  alleges,  on  information  and  belief,  that  on  or  about  May 
15,  1900,  at  Galatz,  in  Eoumania,  the  defendant  wrong- 
fully took  and  stole  from  the  plaintiff,  a  banking  institu- 
tion organized  under  the  laws  of  Roumania,  doing  business 
at  Galatz,  60,000  francs,  of  which  the  plaintiff  was  the 
owner,  and  absconded  from  Galatz  with  the  stolen  money, 
and  that  this  action  is  brought  to  recover  the  money.  The 
sources  of  affiant's  information  and  the  grounds  of  his  be- 
lief as  to  the  matters  stated  in  the  affidavit  are  a  cable  tele- 
gram received  by  affiant  in  his  official  capacity,  signed  "Act- 
ing German  Consul  Struve. "  The  message  requested  the 
arrest  of  the  defendant,  giving  a  description  of  him,  and 
stating  that  he  had  stolen  from  the  plaintiff  60,000  francs, 
iThe  affiant  states  that  he  verily  believes  that  said  telegram 
\emanates  from  an  official  source  and  that  the  facts  therein 
stated  are  true.  The  defendant  moved  to  vacate  the  order 
on  the  papers,  upon  the  ground  that  the  affidavit  upon  which 
said  order  of  arrest  was  granted  is  insufficient  to  justify 
the  granting  of  the  same. 

,J[he3ffidMitls  wliolkJiaaaJlktMmitiPA^  and 

and  while  it  is  true  that  it  states  the  source  of  information 
and  grounds  of  affiant's  belief  to  be  the  cable  telegram  re- 
ferred to,  and  sets  out  the  message  in  full,  we  are  of  the 
opinion  that  such  source  of  Jifformati-oiL_flJid-_ ground  of 
belief  are  noFsuSicient.  It  cannot  be  said  that  the  message 
came  from  an  official  source.  It  purports. to  be  signed  by 
the  acting  German  consul,  but  the  message  does  not  dis- 
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close,^nor  does  the  affiant  state,  that  the  sender  ^had  any 
knowledge  of  the  facts  therein  stated.    Nor  does  the  affiant 
allege  that  he  has  any  personal  knowledge  of  the  sender  or 
his  official  character,  the  only  allegation  in  that  respect 
being  as  follows :     "I  verily  believe  that  said  cable  tele- 
gram emanates  from  the  official  source  from  which  it  pur- 
ports to  emanate,  and  that  the  facts  therein  stated  are 
true."    The  message  hardly  purports  to  emanate  from  an 
official  source,  and  if  it  did,  the  facts  stated  are  not  shown 
to  be  within  the  knowledge  of  the  sender,  but  on  its  face  it 
shows  that  it  is  at  the  request  of  the  first  State  attorney 
of  Galatz,  without  naming  him,  or  in  any  other  way  re- 
ferring to  his  knowledge  of  the  facts.    So  that  the  sources 
of  affiant's  information  and  grounds  of  his  belief  are  no 
more  evidence  of  the  material  facts  than  is  his  own  state- 
ment, while  the  authenticity  of  his  information  is  not  at- 
tempted to  be  established.    There  is,  therefore,  not  a  single 
fact  stated  in  this  affidavit  from  which  can  be  derived  any 
basis  of  support  for  the  order.    It  is  well  settled  that  state- 
ments upon  information  and  belief  are  not  evidence  of  any- 
thing.    The  courts  of  New  York,  at  Special  Term,  have 
gone  to  the  extreme  in  upholding  orders  which  accomplish 
the  detention  of  fugitives  from  justice,  but  in  all  of  the 
cases  where  an  order  has  been  granted  based  upon  a  cable 
■message,  there  has  been  proof  that  the  message  came  from 
a  source  upon  which  the  court  had  a  right  to  rely,  but  this, 
case^hows  an  utter  absence  pf  knowledge  of  the  facts  neces-    ^, 
sary  to  confer  jurisdiction,  o^of  any  reliable  or  trust- 
worthy ground  of  belief  as  to  sucl^facts. 

Order  reversed  and  motion  granted. 


PRICE  V.  LEVY. 

93  App.  Div.  274.    Decided  1904. 

McLaughlin,  J.     This  action  was  brought  to  recover 

damages  upon  a  sale  of  goods,  wares  and  merchandise, 

which  sale  \as  alleged  to  have  been  induced  by  false  and 
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fraudulent  statements  of  the  defendants  as  to  their  financial 
responsibility. 

Upon  the  verified  complaint  and  affidavits  an  order  of  ar- 
rest was  granted,  which  the  defendants,  upon  the  same 
papers,  moved  to  have  vacated.  Their  motion  was  denied, 
and  they  have  appealed. 

The  papers  upon  which  the  order  was  granted,  so  far  as 
such  alleged  false  and  fraudulent  statement  is  concerned, 
were  to  the  effect  that  the  defendants,  for  the  purpose  of 
inducing  the  plaintifi's  and  other  merchants  throughout  the 
city  of  New  York  to  sell  and  deliver  to  them  goods,  wares 
and  merchandise  upon  credit,  made  a  false  statement  to 
the  commercial  agency  of  E.  G.  Dun  &  Co.  The  statement 
thus  referred  to  purports  to  be  set  out  in  the  affidavit  of 
one  of  the  plaintiffs  and  after  giving  the  firm  name  and 
business  of  the  defendants,  together  with  their  individual 
names  and  residences,  is  as  follows:  "  April  10,  1903,  at 
this  address,  David  Levy  gave  our  reporter  above  personal 
details  and  dictated  the  following  statement:  Financial 
condition  on  December  30,  1902,  as  per  inventory: 

"  (Here  followed  inventory.) 

"(Signed)  D.  LEVY  &  CO. 

"April  15,  1903." 

The  affidavit  then  continues  as  follows:  "  That  depo- 
nent's firm  of  Fred  Butterfield  &  Co.  are  subscribers  to 
said  mercantile  agency  and  obtained  said  statement  from 
said  agency  prior  to  the  sale  and  delivery  to  the  defendants 
of  the  goods  hereinafter  mentioned.'-' 

Manifestly,  this  proof  was  insufficient  to  establish  that 
the  defendants  made  and  signed  the  statement  upon  which 
the  plaintiffs  allege  they  relied.  No  facts  are  stated  from 
which  the  court  can  see,  or  even  infer,  that  the  maker  of 
the  affidavit  had  any  personal  knowledge  on  the  subject; 
on  the  contrary,  the  only  fair  inference  to  be  drawn  from 
the  facts  stated  in  the  affidavit  is  that  the  affiant's  knowl- 
edge is  confined  to  information  derived  from  R.  Gr.  Dun  &: 
Co.,  and  in  this  connection  it  is  to  be  observed  that  there 
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is  no  affidavit  by  any  member  of  tbe  firm  of  E.  G.  Dun  & 
Co.,  or  by  its  reporter  to  whom  the  statement  is  alleged 
to  have  been  made,  nor  even  is  the  name  of  the  reporter 
given.  This  brings  the  case,  therefore,  directly  within  the 
principle  laid  down  in  Hoormann  v.  Climax  Cycle  Co.  (9 
App.  Div.  579),  where  this  court  held  that  the  averments 
of  facts  asjipon  personal  knowledge  in  an  affidavit  made 
to  procure,  an  ^attachment  is  not  ^sufficient,  unless  circum-. 
stances  are  stated  from  which  the  inference  can  fairly  be 
drawn  that  the  affiant  has  personalknQwledge  of  the.Ja£t§. 
_which  he  alleges.,  This'case'was  followeci  in  EmsTein^v'. 
CiimairCycle  Uo.  (13  App.  Div.  624),  and  followed,  or  th^- 
same  principle  reasserted,  in  Tucker  v.  Goodsell  Co.,  14  id. 
89 ;  Lehmaier  v.  Buchner,  Id.  263 ;  Shuler  v.  Birdsall  Manu- 
facturing Co.,  17  id.  228;  Wallace  v.  Baring,  21  id.  477; 
Martin  v.  Aluminum  Plate  Co.,  44  id.  412;  James  v.  Sig- 
nell,  60  id.  75. 

Here,  as  already  indicated,  there  is  nothing  to  show 
that  the  affiant  had  any  personal  knowledge  that  the  de- 
fendants made  or  signed  the  statement  attributed  to  them, 
or  that  he  ever  saw  the  original  statement;  on  the  contrary, 
it  appears  that  his  knowledge  is  derived  solely  from  the 
statement  furnished  by  R.  G.  Dun  &  Co.,  and  the  only  fair 
inference  to  be  indulged  in  from  all  the  facts  stated  is  that ' 
this  statement  was  not  the  original,  but  a  copy.  The  orig- 
inal was  made  on  the  10th  day  of  April,  1903,  as  appears 
from  the  following  recital  in  the  one  furnished:  "April  10, 
1903,  at  this  address,  David  Levy  gave  our  reporter  above 
personal  details  and  dictated  the  following  statement." 
The  one  furnished  was  not  dated  April  10,  but  April  15, 
1903. 

The  learned  justice  at  Special  Term  was  of  the  opinion 
that  from  the  facts  stated  in  the  affidavit  of  one  of  the 
plaintiffs  it  could  fairly  be  inferred  that  the  statement 
referred  to  was  in  writing  and  was  seen  by  the  affiant,  and 
that  he  knew  the  signature  of  the  defendants  to  be  correct. 
No  such  inference  can  fairly  be  drawn  from  the  papers,  anjd 
if  it  could,  it  would  be  insufficient.    A  mere  inference  will 
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not  justify  the  granting  of  an  order  of  arrest.  .  Sucli  order 


must  be  based  upon  facts  set  out  in  the  affidavit,  and  from 
which,  if  uncontradicted,  the  court  can  see  that  the  party 
proceeded  against  is  guilty  of  the  charge  made  against  him. 

Order  reversed. 


ttcriftv   fv'  ^      Undertaking. 

(  Z:i2^        KRAUSE 


JDERTAKING.  0/  , 

V.  RUTHERFORD. .  /  ^91  -pQ 

I'    13'?      Dppiflprl  1899.  ' 


45  App.  Div.  132.    Decided  1899. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered 
upon  the  verdict  of  a  jury,  and  also  from  an  order  denying 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

On  March  10,  1893,  James  Rutherford  commenced  an 
action  in  the  Supreme  Court  against  the  plaintiff,  Leopold 
Krause,  and  three  others  to  recover  damages  for  an  al- 
leged injury  to  said  Rutherford's  property,  alleged  to  have 
been  caused  by  the  wrongful  acts  of  the  defendants,  and 
on  March  18, 1893,  obtained  an  order  of  arrest  in  pursuance 
of  section  549  of  the  Code  of  Civil  Procedure.  The  defend- 
ants Smith  and  Wood  were  the  sureties  with  the  plaintiff 
upon  the  undertaking.  Krause  was  arrested  by  the  sheriff 
of  Delaware  county  and  placed  in  jail  June  21,  1893,  and 
remained  in  jail  until  November  13,  1893,  when  the  order 
of  arrest  was  vacated  and  set  aside. 

This  action  was  commenced  on  the  13th  day  of  December, 
1893,  upon  said  undertaking  to  recover  damages  sustained 
by  reason  of  said  arrest,  and  resulted  in  a  verdict  for  plain- 
tiff for  $250. 

No  appeal  was  taken  by  Rutherford  from  the  order  of 
November  13,  1893,  vacating  the  order  of  arrest.  After 
this  action  was  commenced  a  motion  was  made  to  set  aside  , 
the  order  vacating  the  said  order  of  arrest,  which  was 
denied.  Subsequently  to  the  commencement  of  this  action 
the  action  begun  by  Rutherford  against  the  present  plain- 
tiff and  others  was  tried,  and  the  defendants  obtained  a 
judgment  therein. 
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There  were  averments  in  the  complaint  tending  to  set 
forth  a  cause  of  action  for  false  imprisonment,  but  the 
trial  court,  before  the  submission  of  the  case  to  the  jury, 
determined  that  the  plaintiff  could  not  recover  for  that 
cause  of  action. 

Putnam,  J.  The„under taking  on  which  the  plaintiff 
brought  this  action  provided  that  "  if  the  defendants  re- 
cover judgment  herein,  or  if  it  is  finally  decided  that  the 
plaintiff  was  not  entitled  to  the  order  of  arrest,  the  plain- 
tiff will  pay  all  costs  which  may  be  awarded  to  the  defend- 
ants, and  all  damages  which  they,  or  either  of  them,  may 
sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  of 
two  hundred  and  fifty  dollars." 

It  is  urged  by  the  defendants  that  this  action  was  pre- 
maturely brought.  At  the  time  of  its  commencement  judg- 
ment had  not  been  rendered  against  the  plaintiff  in  the 
previous  action,  and  although  the  order  of  arrest  had  been 
vacated,  this  had  been  done  on  the  papers  on  which  such 
order  was  granted,  and  not  upon  the  merits. 

We  are  inclined,  although  with  some  doubt,  to  think  that 
this  contention  should  not  be  sustained.  The  undertaking 
made  the  sureties  liable  "if  it  is  finally  decided  that  the 
plaintiff  was  not  entitled  to  the  order  of  arrest."  If  the 
word  "  an  "  instead  of  "  the  "  had  been  used  in  the  instru- 
ment a  different  question  would  arise.  The  sureties  bound 
themselves  to  pay  the  damage  the  plaintiff  herein  should 
sustain  by  reason  of  the  order  of  arrest  in  fact  granted. 
The  decision  of  the  judg-e  vacating  that  order  should  be 
regarded  as  a  final  determination  that  the  plaintiff  was  not 
entitled  thereto,  unless  such  decision  should  be  overruled 
on  a  subsequent  motion  made  by  the  plaintiff  in  that  action 
or  on  appeal. 

We  are  also  of  the  opinion  that  it  was  not  necessary 
for  the  plaintiff  to  obtain  leave  of  the  court  under  the 
provisions  of  section  814  of  the  Code  of  Civil  Procedure  to 
bring  this  action.  That  section,  by  its  terms,  applies  to 
bonds  or  undertakings  given  to  the  people,  or  to  a  public 
officer. 
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But  a  new  trial  must  be  granted,  for  the  reason  that  the 
evidence  given  below  was  not  sufficient  to  sustain  a  judg- 
ment for  $250,  and  also  because  of  some  inadvertent  errors 
of  the  trial  judge  in  his  charge  to  the  jury. 

The  plaintiff,  by  the  provisions  of  the  undertaking  set 
out  in  the  complaint,  was  entitled  to  recover  his  counsel 
fees  and  expenses  in  moving  to  vacate  the  order  of  arrest 
up  to  the  time  of  the  commencement  of  the  action.  Such 
expenses  were  stated  to  be  $50,  of  which  $40  had  been  paid. 
He  was  also  entitled  to  recover  for  loss  of  his  time  dur- 
ing his  imprisonment.  At  the  time  of  his  arrest  it  was 
shown  that  he  was  earning  $18  per  month,  and  his  impris- 
onment lasted  for  a  period  of  five  months.  His  total  dam- 
age, therefore,  for  loss  of  time  was  $90.  The  plaintiff  tes- 
tified that  after  his  imprisonment  ceased  he  could  obtain 
no  emplojTnent  for  some  time,  and  then  worked  for  $3  a 
month,  but  he  fails  to  give  any  sufficient  data  from  which 
the  jury  could  have  estimated  his  damage  for  loss  of  time 
after  his  imprisonment,  if  in  this  action  he  was  entitled  to 
recover  therefor.  No  other  damage  for  which  the  defend-  \ 
ants  were  liable  as  sureties  on  the  undertaking  in  ques- 1 
tion  was  shown,  and  it  follows  that  the  judgment  for  two  | 
hundred  and  fifty  dollars  was  unauthorized.  ' 

The  learned  trial  court  instructed  the  jury  that  the  suffer- 
ing the  plaintiff  endured  from  his  imprisonment,  of  either 
body  or  mind,  was  a  proper  element  of  damage  to  be  con- 
sidered. The  defendants  requested  the  court  to  charge 
that  "  the  jury  cannot  award  any  damages  because  of  any 
disgrace  which  has  attached."  The  court  declined  to  so 
charge.  In  effect,  therefore,  the  learned  trial  court  in-^ 
structed  the  jury  that  the  plaintiff  could  recover  against' 
the  sureties  the  same  damages  he  could  have  recovered 
against  the  defendant  Rutherford  in  an  action  for  false  im- 
prisonment. 

I  think  the  court  erred  in  thus  instructing  the  jury.  The 
true  rule  in  regard  to  the  damages  recoverable  on  an  un- 
dertaking given  on  obtaining  an  order  of  arrest  is  stated 
in  Bamberger  v.  Kahn  (43  Hun,  411)  :    "  It  is  now  settled 
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that  an  order  of  arrest  which  has  been  granted  by  an  officer^ 
having  jurisdiction,  and  upon  such  officer  obtaining  juris 
diction  of  the   subject-matter,  protects   parties   from   a^ 
action  for  false  imprisonment.    And  this  is  the  fact  wh 
the  order  has  been  subsequently  vacated.    (Marks  v.  Towh- 
send,  97  N.  Y.  590.)     The  undertaking  to  pay  damages  by 
reason  of  the  arrest  is  not,  therefore,  to  provide  for  a  per 
sonal  wrong  or  injury.    It  is  a  paper  designed  to  cover  tax 
able  costs  to  be  awarded  in  the  action,  and  such  other 
legitimate  damages  as  flow  from  the  arrest  and  are  made' 
necessary  by  it,  such  as  counsel  fees  and  expense  in  money 
to  vacate  the  arrest  and  loss  of  time  occasioned  the  ar 
rested  party  in  getting  bail  and  in  and  about  moving  for 
his  discharge."     (See,  also.  Spang  v.  Patterson,  23  Misc. 
Eep.  536.)     For  the  reasons  above  suggested  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

Failure  to  furnish  the  undertaking  is  a  jurisdictional  defect  when 
proceeding  under  section  549,  but  irregularities  in  its  execution  may  be 
corrected  on  motion.  §§  729-30;.  Irwin  v.  Judd,  20  Hun,  562.  Bank- 
ruptcy of  the  defendant  does  not  relieve  the  sureties  for  they  enter  into 
an  original  independent  contract  that  plaintiff  shall  pay  the  costs  and 
damages  suffered  by  defendant.    Wilson  v.  Keld,  27  Him,  46. 


1  

QUAIL  V.  NELSON. 
39  App.  Div.  18.    Decided  1899. 

Appeal  from  an  order  denying  defendant's  motion  to  va- 
cate an  order  of  arrest. 

WooDWAED,  J.  We  are  asked  to  reverse  the_order  deny- 
ing  the  motion  to  vacate  the  order  of  arrest  in  this  action 
"oiTthe  grounds  (1)  that  there  is  a  variance  between  the 
causes  of  action  alleged  in  the  complaint  and  the  grounds 
of  arrest  stated  in  the  order;  (2)  that  the  recital  of  the 
grounds  for  the  order,  stated  in  said  order,  is  fatally  defec- 
tive. The  complaint  sets  forth  two  causes  of  action  sub- 
stantially alike,  except  in  the  amount  involved,  the  first 
being  all  that  it  is  necessary  to  set  forth  at  this  time.    The 
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death  of  the  plaintiffs'  testator,  followed  by  the  appoint- 
men  of  the  plaintiffs  as  executors,  is  alleged.  It  is  then 
alleged  that  defendant,  while  acting  as  attorney  for  James 
T.  Quail,  plaintiffs'  testator,  received  for  his  account  the 
sum  of  $4,000  for  the  purpose  of  investing  the  same  upon 
bond  and  mortgage ;  that  the  defendant  did  not  make  such 
investment,  and  did  not  pay  the  said  sum  to  the  said  James 
T.  Quail,  nor  to  any  other  person,  for  his  benefit  or  on  his 
behalf;  the  payment  by  the  said  defendant  to  the  plaintiffs 
of  the  sum  which  defendant  represented  to  be  six  months' 
interest  upon  said  principal  sum;  demand  of  the  said  sum 
of  $4,000,  or  the  security  therefor  from  the  defendant,  and 
defendant's  neglect  and  refusal  to  pay  or  deliver  same,  to 
the  plaintiffs'  damage,  etc. 

In  the  order  of  arrest,  complying  with  the  provisions  of 
i-uteriS  of  the  Greneral  Rules  of  Practice,  it  is  stated  that 
"  the  ground  of  arrest  is  the  conversion  of  money  em- 
bezzled or  fraudulently  misapplied  by  said  defendant  in 
the  course  of  his  employment  as  attorney  for  the  aforesaid 
James  T.  Quail  deceased." 

The  attention  of  the  court  is  called  to  Cronin  v.  Crooks 
(143  N.  Y.  352)  in  which  section  641  of  the  Code  of  Civil 
Procedure  was  under  consideration,  and  where  the  court 
held  that  an  allegation  that  the  defendant  "  has  assigned 
and  disposed  of,  or  is  about  to  assign  or  dispose  of,  her 
property,"  did  not  comply  with  the  provision  of  the  Code 
that  the  warrant  ' '  must  briefly  recite  the  ground  of  the  at- 
tachment. ' '  In  that  case  it  is  said :  ' '  This  warrant  stated 
no  ground ;  for  to  state  in  the  alternative,  is  to  state  neither 
the  one  nor  the  other  fact.  Such  an  alternative  state- 
ment of  grounds  results  in  a  mutual  exclusion."  In  an 
almost  identical  case  (Johnson  v.  Bucket,  65  Hun,  601,  cited 
in  the  above  case)  the  court  says:  "  Where,  therefore,  an 
attachment  is  sought  upon  the  theory  of  a  fraudulent  dis- 
position of  all  a  debtor's  property,  the  affidavits  should  be 
directed  to  showing  that  the  debtor  has  done  either  one 
or  the  other;  because  the  doing  of  both  at  the  same  time 
is  necessarily  inconsistent.    In  other  words,  if  a  debtor  has 
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assigned  or  disposed  of  Ms  property,  it  eliminates  the  idea 
that  he  is  about  to  assign  and  dispose  of  it."  (See,  also. 
Hale  V.  Prote,  75  Hun,  13.) 

In  the  case  at  bar,  while  the  ground  is  stated  in  the  alter- 
native form,  there  is  in  it  none  of  that  inconsistency  found 
in  the  case  to  which  attention  is  called.  The  lang-uage  is 
that  "  the  ground  of  arrest  is  the  conversion  of  money 
embezzled  or  fraudulently  misapplied."  Bouvier's  Law 
Dictionary  (2d  ed.)  defines  embezzlement  as  "  the  fraudu- 
lently removing  and  secreting  of  personal  property,  with 
which  the  party  has  been  intrusted,  for  the  purpose  of  ap- 
plying it  to  his  own  use,"  and  the  court  in  using  the  words 
"  embezzled  or. fraudulently  misapplied,"  was  simply  giv- 
ing a  definitipji  of  the  offense  which  justified  the  issuing  of 
'^'-warrant  of  arrest.  The  fraudulent  misapplication  of 
funds  with  which  the  party  has  been  intrusted  is  embezzle- 
ment, and  embezzlement  is  the  fraudulent  misapplication  of 
such  funds.  The  court  has  complied  with  the  requirement 
of  rule  13  in  making  a  brief  statement  of  the  grounds  on 
which  the  order  of  arrest  is  made.  The  cause  of  action  set 
out  in  the  complaint  leads  irresistibly  to  the  conclusion 
that,  if  the  facts  are  established  by  the  evidence,  the  de- 
fendant has  been  guilty  of  embezzlement,  and  the  court  be-\  ^ 
low  was  fully  justified  in  refusing  to  grant  the  motion  to  \  ^ 
vacate  the  order  of  arrest.  ) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

d.  Remedies  of  Defendant.    Code  of  Civ.  Pro.,  §§  567-8,  572,  573-601, 

149-55. 

GODFREY  V.  PELL. 
17  J.  &  S.  206.     Decided  1883. 
Appeal  from  an  order  denying  defendants  motion  to  va- 
cate an  order  of  arrest. 

By  the  Court,  O'Gormak,  J.    So  far  as  the  merits  of  this 
case  are  concerned,  and  on  the  facts  as  they  appear  in  the 
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affidavits  and  papers  used  on  the  motion,  this  court  holds 
that  there  was  enough  to  justify  the  order  of  arrest. 

A  question,  however,  has  been  raised  on  the  argument  j 
whether  tlie  learned  judge  who  granted  the  order  of  arrest,  ■ 
did  not  err  in  failing  to  require  from  the  plaintiff  an  under- 
taking in  an  amount  at  least  equal  to  one-tenth  of  the 
amount  of  bail  required  by  the  order,  in  compliance  with 
section  599  of  the  code,  and  whether  such  error  rendered 
the  order  of  arrest  void  for  want  of  jurisdiction. 

The  amount  of  bail  required,  was  $6,000,  whereas  the 
amount  of  plaintiff's  undertaking  was  $250. 

The  defendant's  order  to  show  cause  on  which  the  order 
appealed  from  was  granted,  claimed  relief  in  the  alterna- 
tive, either  that  the  order  of  arrest  should  be  vacated  and 
set  aside  for  irregularity  and  on  the  merits,  or  that  the 
amount  of  hail  reqtdred  in  said  order  be  reduced.  The/ 
learned  judge  by  his  order  did  reduce  the  amount  of  bail 
from  $6,000  to  $2,500.  ' 

We  fully  concur  in  the  opinion  of  Judge  Lawrence  in 
the  case  of  The  Southern  Navigation  Co.  v.  Sherwin  (1 
Civ.  Pro.  Eep.  46),  cited  by  counsel  for  the  defendant  here, 
' '  that  the  liberty  of  the  citizen  is  of  quite  as  much  import- 
ance as  the  preservation  or  security  of  his  property,  and 
that  the  provisions  of  the  Code  should  be  as  strictly  con- 
strued in  cases  of  arrest  as  in  cases  of  attachment." 

The  defendant  in  the  case  at  bar,  however,  has  in  his 
order  to  show  cause,  complained  of  the  defect,  not  as  going 
to  the  jurisdiction  of  the  court  to  grant  the  order  of  arrest, 
but  only  as  an  irregularity;  and  he  has  failed  to  specify 
in  his  order  to  show  cause  the  irregularity  complained  of 
as  required  by  rule  of  court  37. 

The  order  appealed  from  is  in  compliance  with  one  of  the 
prayers  of  his  order  to  show  cause,  to  wit,  that  the  amountj 
of  bail  be  reduced;  and  from  that  part  of  the  order,  no 
appeal  has  been  taken. 

The  defendant's  objection  as  to  the  insufficient  amount 
of  the  plaintiff's  undertaking,  has  in  our  judgment  been 
waived  by  the  defendant,  and  cured  by  the  court. 
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The  amount  of  defendanit's  bail  having  at  the  instance  of 
defendant  been  reduced,  the  amount  of  the  plaintiff's  un- 
dertaking is  sufficient. 

Order  affirmed. 

Where  the  motion  to  vacate  is  based  solely  upon  the  papers  on  which 
the  order  was  granted  the  averments  of  fact  in  the  affidavits,  and  the 
fair  inferences  to  he  drawn  therefrom,  are  deemed  to  be  admitted  for 
the  purposes  of  the  motion.  Phillips"' v.  VVWlfflflyke,  3i  Mun,  192. 
Where  it  is  founded  on  proof  by  affidavit  on  the  part  of  defendant  the 
court  will  examine  all  the  affidavits  and  decide  the  motion  upon  the 
merits  and  in  accordance  with  the  preponderance  of  the  proof.  Levy  v. 
Bernhard,  2"  App.  Div.   336. 
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I 

•"      I'  87  N.  Y.  171.     Decided  1881. 

A  committee  of  the  board  of  supervisors  of  Livingston 
county  subpoenaed  Bradner  and  Morey  to  appear  before 
them,  and  the  subpoena  having  been  disregarded,  an  attach- 
ment was  issued  to  the  sheriff  in  obedience  to  which  Brad- 
ner and  Morey  were  arrested.  Their  motion  to  vacate  the 
attachment  on  the  ground  thait  the  committee  had  no  power 
to  subpoena  witnesses  was  granted  upon  the  condition  that 
they  stipulate  not  to  sue  for  false  imprisonment.  Upon 
appeal  the  court  by  Danforth,  J.,  said .    *    *    * 

*  *  *  Now  it  is  evident,  with  this  question  the  super- 
visors have  nothing  to  do;  it  is,  therefore,  a  matter  not 
within  their  jurisdiction,  and  it  follows  that  they  had  no 
authority  to  require  the  attendance  of  any  witness  to  en- 
able them  to  answer  it,  for  however  necessary  or  import- 
ant they  might  deem  his  examination,  it  could  only  be  en- 
forced "upon  some  subject  or  matter  within  the  jurisdic- 
tion of  such  board  "  (Laws  of  1858,  chap.  190,  §  1).  The 
subpoena,  therefore,  directed  to  the  respondents  conveyed 
no  mandate  which  imposed  compliance,  and  disobedience 
thereto  was  not  within  the  meaning  of  the  law  contempt. 
Hence  the  attachment  by  which  they  were  called  upon  to 
answer  for  it,  issued  without  cause,  and  was,  therefore, 
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justly  vacated.  Nor  as  to  this  was  there  any  difference  of 
opinion  in  the  Supreme  Court.  The  same  result  was 
reached  by  the  learned  judge,  who  felt  constrained  to  an- 
nul the  warrant  he  had  himself  granted,  and  the  General 
Term,  which  approved  his  order.  In  view  of  these  concur- 
ring opinions  we  need  say  nothing  further  upon  this  point. 
I  We  are  next  to  consider  whether  the  judge  in  vacating 
'_Ki^\  ?the  attachment  could  lawfully  impose  as  a  condition,  "  that 
no  action  for  false  imprisonment,  on  account  of  the  arrest 
under  it,  should  be  brought  ' '  by  the  respondents.  It  should 
be  borne  in  mind  that  the  petition  had  no  tendency  to  make 
out  a  case  of  contempt;  therefore  the  attachment  was  not 
only  voidable  but  absolutely  void.  The  moment  the  peti- 
tioner caused  it  to  be  executed  he  was  a  trespasser,  and  be- 
came liable  to  an  action  for  false  imprisonment.  (Miller 
V.  Adams,  52  N.  Y.  409.)  In  Day  v.  Buck,  decided  Novem- 
ber, 1881,  by  this  court  (opinion  by  Andeews,  J.),  after  a 
careful  examination  of  authorities  it  was  held  to  be  well 
settled  that  a  void  writ  or  process  furnished  ilo^.i!istifiea;^ 
tion  to  a  party,  and  he  became  liable  to  an^ction  for  what 
had  been_dQaifi--iuidjerJLiL  at_any  time,  and  .that,  it.  was.  not 
necessary  it  should  be  set  aside  before  bringing  the  action. 
With  merely  erroneous  process  it  is  different,  and  upon  the- 
distinction  thus  indicated  many  of  the  cases  cited  by  the 
appellant  turn.    *     *     * 

*  *  *  The  reason  for  the  rule  which  forbids  the  impo- 
sition of  a  condition  and  the  distinction  between  these  two 
classes  of  decisions  is,  that  merely  erroneous  process  stands 
valid_^iid^_g.Q£uiauitiLil  is  reversed^jw;hile_jiajl-pra&&s&-4s 
aiLabsolute  nullity  from  the  beginning. 

In  the  former  case,  therefore,  the  courts  sometimes  im- 
pose a  condition  on  the  defendant,  and  may  do  so  because 
the  right  to  sue  only  accrues  to  him  upon  the  exercise  of 
authority  by  the  court;  while,  as  we  have  seen,  for  an  act 
done  under  void  process  the  party  injured  may  sue  at 
once  and  notwithstanding  the  writ.  (Day  v.  Buck  [supra] ; 
Parsons  v.  Loyd,  3  Wils.  341.)  This  was  the  respondent's 
right.     The  moment  the  attachment  issued  and  was  en- 
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forced  by  the  petitioner  or  other  party,  the  one  procuring 
—  or  at  whose  instance  it  was  executed,  became  Hable  to 
an  action.  This  liability  .on  his-part  wasa  right  on  the  part 
of  the  respondents  — a  right  of  action;  property,  there- 
fore, which  havingVested  could  be  taken  from  them  against 
their  own  consent  only  by  due  process  of  law.  The  judge 
irt-  resioring  the  fe'spondents  to  liberty  could  not  deprive 
them  of  their  property.  One  right  was  as  sacred  as  the 
other.  If  he  had  no  power  to  inquire  whether  they  were 
liable  to  be  fined,  how  could  he,  without  inquiry,  demand 
a  surrender  of  part  of  their  estate?  The  respondents  were 
taken  before  him  in  order  that  such  proceedings  might  be 
had  as  were  prescribed  by  law.  This  was  the  command  of 
the  writ.  What  did  the  law  prescribe?  It  was  obvious 
that  no  offense  had  been  committed ;  indeed,  that  none  could 
have  been  committed.  None  was  charged.  The  only  thing 
to  be  done  was  to  repeat  what  the  law  had  already  said, 
"  The  writ  is  annulled."  To  impose  a  condition  of  any 
kind  was  to  punish.  To  vacate  on  condition  was  equiva- 
lent to  the  issue  of  a  new  writ.  This  would  be  useless,  for 
the  judge  had  no  power  to  issue  the  first.  Hejiad,_there- 
fore,  no  power  to  impose  a  condition  upon  vacating  it,  but 
shouldr  h5ve~Tef  t  The .  aggrieved  party  to  bring  an  action 
THae  saw\fit^  Any  other  conclusion  would  put  the  right  of 
personal  liberty  on  a  very  insecure  foundation  —  the  arbi- 
trary will  and  discretioii  of  a  judge.  Some  of  the  cases 
to  which  we  are  referred  by  the  appellant  may  go  that 
length;  but  none  of  them  are  of  controlling  authority,  and 
if  they  sanction  such  a  doctrine  it  cannot  be  followed; 
for  it  is  contrary  to  the  first  principles  of  constitutional  law. 

Order  affirmed. 

In  Fischer  v.  Langbein  (103  N.  Y.  84)  the  distinction  between  void 
and  voidable  process  is  thus  stated: 

"  Void  process  is  such  as  the  court  has  no  power  to  award,  or  has 
not  acquired  jurisdiction  to  issue  in  the  particular  case,  or  which  does 
not  in  some  material  respect  comply  in  form  with  the  legal  requisites- 
of  such  process,  or  which  loses  its  vitality  in  consequence  of  non- 
compliance with  a  condition  subsequent,  obedience  to  which  is  rendered 
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essential.  Irregular  process  is  such  as  a  court  has  general  jurisdiction 
to  issue,  but  which  is  unauthorized  in  the  particular  case  by  reason  of 
the  existence  or  non-existence  of  some  fact  or  circumstance  rendering  it 
improper  in  such  a  case.  In  all  cases  where  a  court  has  acquired  juris- 
diction in  an  action  or  proceeding-,  its  order  made  or  judgment  ren- 
dered thereui,  is  valid  and  enforceable  and  affords  protection  to  all  per- 
sons acting  under  it,  although  it  may  be  aftenvards  set  aside  or  revereed 
as  erroneous.     (Simpson  v.  Hornbeck,  3  Lans.  53.) 

"  Errors  committed  by  a  court  upon  the  hearing  of  an  action  or  pro- 
ceeding which  it  is  authorized  to  hear,  but  not  affecting  any  jurisdic- 
tional fact,  do  not  invalidate  its  orders  or  authorize  a  party  to  treat 
them  as  void,  but  can  be  taken  advantage  of  only  by  appeal  or  motion 
in  the  original  action."     *     *     * 

"  The  rule  to  be  deduced  from  these  authorities  seems  to  be  that 
when  a  court  is  called  upon  to  adjudicate  upon  doubtful  questions  of 
law  or  determine  as  to  inferences  to  be  drawn  from  .circumstances, 
reasonably  susceptible  of  different  interpretations  or  meanings,  and  call- 
ing for  the  exercise  of  the  judicial  functions  in  their  determination,  its 
decision  thereon  does  not  render  an  order  or  process  based  upon  it, 
although  afterward  vacated  or  set  aside  as  erroneous,  void,  or  subject 
the  party  procuring  it  to  an  action  for  damages  thereby  inflicted.  Where 
the  jurisdiction  of  the  court  is  made  to  depend  upon  the  existence  of 
some  fact  of  Avhich  there  is  an  entire  absence  of  proof,  it  has  no  authority 
to  act  in  the  premises,  and  if  it,  nevertheless.,  proceeds  and  entertains 
jurisdiction  of  the  proceeding,  all  of  its  acts  are  void  and  afford  no 
justification  to  the  parties  instituting  them  as  against  parties  injuriously 
affected  thereby.  /'But  if  the  facts  presented  to  the  court  call  upon  it 
for  the  exercise  of  judgment  and  reason  upon  evidence  which  might  in 
its  consideration  affect  different  minds  differently  a  judicial  q'uestion  is 
presented  which,  however  decided,  does  not  render  either  party  or  the 
court  making  it,  liable  for  the  consequence  of  its  action." 


LEVY  V.  SALOMON. 
105  N.  Y.  529.     Decided  1887. 

Danfobth,  J.  The  record  shows  that  the  plaintiffs  sued 
to  recover  personal  property,  and  on  the  ninth  of  February 
procured  the  defendant's  arrest,  upon  the  ground  that  he 
had  concealed,  etc.,  a  part  of  the  chattels,  to  recover  which 
the  action  was  brought.  On  the  same  day  the  defendant 
gave  a  bond  for  the  jail  limits  and  he  has  since  been  con- 
fined within  them.    It  may  be  inferred  that  the  cause  is  at 
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issue,  but  it  has  not  been  tried,  nor  has  any  judgment  gone 
against  the  defendant.  Upon  an  affidavit  showing  liis  ar- 
rest and  continued  imprisonment  as  above  stated,  the  de- 
fendant procured  an  order  requiring  the  plaintiffs  to  show 
cause  why  he  should  not  be  discharged  from  the  limits,  and 
"  from  arrest  herein,"  and  the  bond  given  by  him  be  can- 
celed and  annulled.  The  motion  was  granted.  Upon  ap- 
peal to  the  G-eneral  Term  the  decision  was  affirmed  and 
the  plaintiffs  appeal  to  this  court. 

The  defendant  justifies  the  order  of  the  court  below  upon 
the  sole  ground  that  as  under  the  order  of  arrest  his  im-/     , 
prisonment  had  continued  six  months,  he  was,  therefore,  ^ 
entitled  to  a  discharge  under  the  provisions  of  section  11, 
chapter  672  of  the  Laws  of  1886.     On  the  other  hand  the  1 
plaintiffs  contend  that  the  statute  applies  to  an  imprison-    (7 
ment  on  final  process  only.    We  are  of  that  opinion.    The  ' 
general  title  of  the  act  of  1886  (supra),  is  "  an  act  to  amend 
the  Code  of  Civil  Procedure,"  and  the  particular  portion 
on  the  interpretation  of  which  the  defendant  relies  is  the 
amendment  of  section  111  of  the  Code.     The  original  sec- 
tion (111)  relates  to  the  "  support  of  prisoners  in  Kings 
county."     The  amendment  introduces  new  matter  as  to 
the  meaning  of  which  nothing  can  be  gathered  from  the 
context. 

It  enacts  in  the  first  clause  that  "  no  person  shall  be  im- 
prisoned within  the  prison  walls  of  any  jail  for  a  longer 
period  than  three  months  under  an  execution  or  any  other 
mandate  against  the  person  to  enforce  the  recovery  of  a 
sum  of  money  less  than  five  hundred  dollars  in  amount,  /» 
or  under  a  commitment  upon  a  fine  for  contempt  of  court  ^  ■" 
in  nonpayment  of  alimony  or  counsel  fees  in  a  divorce  case 
where  the  amount  so  to  be  paid  is  less  than  the  sum  of  five 
hundred  dollars,  and  where  the  amount  in  either  of  said 
cases  is  five  hundred  dollars  or  over,"  declares  that  "  such 
imprisonment  shall  not  continue  for  a  longer  period  than 
six  months,  and  requires  the  discharge  of  such  person  at 
the  expiration  of  those  respective  periods."  Then  follows 
these  words:    "  No  person  shall  be  imprisoned  within  the 
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'  jail  liberties  of  any  jail  for  a  longer  period  than  six  months 
1  upon  any  execution  or  other  mandate  against  the  person. ' ' 
These  sentences  are,  I  think,  to  be  read  together,  and  so 
read  admit  of  but  one  meaning,  viz.,  that  no  person,  whose 
condition  answers  the  terms  referred  to  in  the  first  clause 
shall  be  imprisoned  either  within  the  walls  of  a  jail,  or 
within  the  jail  limits,  for  a  time  exceeding  six  months,  and 
if  the  recovery,  for  the  enforcement  of  which  the  execution 
or  other  mandate  is  issued,  or  the  amount  required  to  be 
paid  by  the  commitment  is  less  than  $500,  then  his  im- 
prisonment within  the  prison  walls  shall  not  exceed  three 
months.  This  is  the  only  distinction  applicable  under  the 
first  clause  where  the  debtor  is  in  close  confinement,  while 
under  the  second,  when  as  to  the  walls  of  the  jail  and  within 
certain  limits  he  is  at  large,  the  amount  of  the  recovery  or 
sum  to  be  paid  is  unimportant.  ^The  respondent  concedes 
that  under  the  first  sentence  only  a  final  process  or  man- 
date, after  an  adjudication  fixing  the  amount  due,  is  re- 
ferred to,  but  argues  that  the  change  of  language  in  the 
second  clause  or  sentence  indicates  a  change  in  the  inten- 
tion of  the  Legislature,  and  a  design  to  make  it  more  ex- 
tensive in  its  application  than  the  former ;  that  although  the 
first  included  only  final  process  or  mandate,  the  second  is 
of  wider  signification  and  applies  to  all  mandates  against 
the  person  and  so  includes  simple  ord-ers  of  arrest  issued 
at  the  time  of  the  commencement  of  the  action  and  before 
any  recovery.  /This  would  require  us  to  hold  that  the  Legis- 
lature intended  to  alter  the  description  of  the  process  by 
virtue  of  which  the  imprisonment  was  had,  rather  than  the 
description  of  the  place  of  imprisonment.  I  find  no  rea- 
son for  doing  so.  The  statute  in  the  first  place  character- 
izes the  process  as  "an  execution  or  any  other  mandate 
against  the  person  to  enforce  the  recovery  of  a  sum  of 
money,"  and  in  the  next  sentence,  speaking  of  the  imprison- 
ment in  a  different  place,  repeats  the  words, ' '  upon  any  ex- 
ecution or  other  mandate  against  the  person,"  but  does  not 
again  use  the  descriptive  or  qualifying  words.  This  may 
have  been  to  avoid  the  repeated  use  of  the  same  words. 
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They  are  to  be  implied,  for  tlie  statute  relates  to  a  single 
matter,  the  relief  of  the  imprisoned  debtor,  and  this  would 
be  greatly  impeded  if  a  different  meaning  is  given  to  the 
second  phrase.    *    *     *  _j^    ^     r-  / 

The  general  object  of  the  act  in  question  (§  111,  chap.  672, 
Laws  of  1886),  is  to  limit  the  time  of  imprisonment  under 
process  issued  against  any  person  after  the  sum  due  from 
him  had  been  adjudged,  whether~tEe"lmpr]iOTinent  was 
witmn  tne  wails  onTJaTl,  or  within  its  liberties.  If  con- 
fined within  the  walls,  the  amoimt  of  the  recovery  or  the 
sum  to  be  paid  by  the  imprisoned  person  determines 
whether  the  imprisonment  shall  end  at  the  expiration  of 
three  months  or  at  the  expiration  of  six  months.  But  if 
he  had  been  admitted  to  the  jail  liberties  there  is  no  such 
qualification,  and  the  six  months'  period  applies  to  all  cases 
within  the  act.  The  defendant  in  this^  case  is  not  an^  im- 1 
prisoned  debtor  within  the  act.  No  execution  or  other  man- 
date has  been  issued  against  him  to  enforce  the  recovery 
of  a  sum  of  money.  No  recovery  has  been  had  against  him, 
nor  has  he  been  ordered  to  pay  any  money.  We  think, 
therefore,  his  discharge  was  improperly  allowed.     *     *     * 

Orders  reversed. 

For  application  of  section  111  to  arrest  on  final  process  see  Peo.  ex 
rel.  Levine  v.  Shea,  201  N.  Y.  471.  '^'^ 
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TOLES  V.  ADEE. 
S4  N.  Y.  222.     Decided  1881. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  made  November  26,  1879, 
denying  a  motion  for  a  new  trial  and  directing  judgment  on 
a  verdict. 

Andrews,  J.  The  order  of  arrest  issued  in  the  action  of 
Sarah  L.  Adee  (now  Sarah  L.  Toles),  against  her  former 
husband,  Augustus  W.  Adee,  was  in  the  form  prescribed  by 
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section  183  of  the  Code  of  Procedure,  and  required  the 
sheriff  to  arrest  the  defendant  and  hold  him  to  bail  in 
the  sum  of  $1,000.  The  sheriff  arrested  the  defendant,  and 
at  the  time  of  the  arrest  delivered  to  him  a  copy  of  the 
order  of  arrest  and  of  the  affidavit  upon  which  it  was 
granted.  The  sheriff,  after  the  arrest  had  been  made,  went 
with  the  defendant  to  the  house  of  his  father,  Stephen  B. 
Adee,  upon  the  defendant's  suggestion  that  he  would  pro- 
cure his  father  and  some  other  person  to  execute  the  requi- 
site undertaking  for  his  release  on  bail.  It  was  there  pro- 
posed to  the  sheriff  that  he  should  accept  an  undertaking 
executed  by  the  father  alone.  The  sheriff  declined  to  do 
this,  but  finally,  upon  the  urgent  solicitation  of  the  defend- 
ant, agreed  that  if  the  defendant's  father  would  execute 
an  undertaking  in  the  sum  of  $2,000,  he  would  take  it  to 
the  plaintiff's  attorneys,  and  if  they  approved  and  accepted 
it,  the  defendant  should  be  discharged  from  the  arrest, 
the  defendant  on  his  part  agreeing  that  if  the  plain- 
tiff's attorneys  should  decline  to  accept  the  undertaking, 
then,  on  being  notified  of  the  fact  by  the  sheriff,  he  would 
cause  a  new  undertaking  to  be  executed  with  two  sureties, 
as  required  by  the  order,  and  that  meanwhile  he  should  re- 
main in  the  custody  of  his  father.  An  undertaking  was 
thereupon  executed  by  Stephen  B.  Adee,  and  delivered  to 
the  sheriff,  who,  on  receiving  it,  discharged  the  defendant 
from  actual  custody.  ^_  The,  plaintiff 's^  attorneys  accepted__ 
the  undertaking,  and  judgment  having  been  obtained  in  the 
action"  in  favor  of  the  plaintiff,  this  action  is  brought  upon 
the  undertaking  against  the  executors  of  Stephen  B.  Adee, 
for  a  breach  of  the  condition  that  Augustus  W.  Adee  should 
hold  himself  amenable  to  the  process  of  the  court  during 
the  pendency  of  the  action,  and  to  such  as  might  issue  to 
enforce  the  judgment  therein. 

The  undertaking  was  not  in  conformity  with  the  statute. 
The  statute  prescribes  that  the  undertaking  of  bail  shall 
be  executed  by  two  or  more  bail.  (Code,  §  187.)  Nor  did 
the  undertaking  comply  with  the  order  of  arrest.  The  order 
required  the  sheriff  to  take  bail  in  the  sum  of  $1,000  whereas 
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the  undertaking  is  in  double  that  sum.    It  is  insisted  by  the/ 
defendants  that  the  undertaking  is  void  colore  officii  within 
the  statute,  which  enacts  that  "  no  sheriff  or  other  officer         () 
shall  take  any  bond,  obligation  or  security,  by  color  of  his 
office,  in  any  other  case  or  manner  than  such  as  are  pro-\  ^ 
vided  by  law;  and  any  such  bond,  obligation  or  security, 
taken  otherwise  than  as  herein  directed,  shall  be  void." 
(2  R.  S.  286,  §  59.) 

Section  183  of  the  Code  requires  that  the  order  of  arrest 
shall  specify  the  sum  for  which  the  defendant  shall  be  held 
to  bail.     The  amount  of  bail  is  to  be  fixed  by  the  judge 
granting  the  order.     The  plain  object  of  this  requirement 
of  the  statute  is  to  prevent  the  exaction  of  unreasonable  or 
oppressive  bail,  and  to  leave  nothing  to  the  discretion  of 
the  officer  executing  the  process.     The  sum  mentioned  in 
the  order  limits  the  power  of  the  officer ;  and  if  he  exacts  an 
undertaking  for  a  greater  sum,  the  undertaking  is  clearly 
within  the  statute  and  void.    We  have  had  occasion  recently, 
in  the  case  of  Cook  v.  Freudenthal  (80  N.  Y.  205),  to  pass 
upon  the  validity  of  an  undertaking  taken  by  a  sheriff  from 
a  defendant  arrested  in  an  action  for  the  claim  and  delivery 
of  personal  property,  which  contained  a  provision  beyond 
what  was  required  by  the  statute;  and  we  held  that  the 
bond  was  for  that  reason  void  and  could  not  be  enforced 
at  the   suit   of  the  plaintiff  in  the   action,   although  the 
sheriff  appeared  to  have  acted  in  good  faith.    Further  re- 
flection has   confirmed  the   opinion  we   then  entertained, 
that  public  policy  requires  that  officers  armed  with  bailable 
process  for  the  arrest  of  defendants  should,  in  taking  bonds 
or  other  securities  for  their  enlargement,  be  held  to  a  strict 
compliance  with  sitatutory  requirements,  neither  accepting 
less  nor  demanding  more  than  the  law  prescribes.    Taking 
bail  in  personal  actions  was  made  compulsory  upon  sheriffs 
by  the  statute  23  Hen.  VII,  chap.  8 ;  and  this  privilege  was 
made  more  definite  and  secure  hy  subsequent  enactments. 
The  statute  Hen.  VII  related  to  bail  on|^^KA*2*6»,^PJfocess 
only.    The  right  of  the  sheriff  to  takeJimf«(fif]t|I|^  aM:^ar-«,.^^ 
anoe  of  defendants  to  answer  a  wri^](^^()ee«s-is~.saia,'  r^y,\^ 
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Dive  V.  Maningham  (1  Plowden,  67),  to  have  existed  before 
the  statute  at  common  law,  although  tliis  is  denied  in  Beaw- 
fage's  Case  (10  Co.  426).  The  statute  required  sheriffs 
to  let  to  bail  prisoners  arrested  in  personal  actions,  upon 
their  giving  reasonable  surety  to  keep  their  days,  etc.,  and 
prescribed  the  form  of  the  bond,  and  that  it  should  be  on 
condition  that  the  prisoner  appear  at  the  day  contained  in 
the  writ,  etc.,  and  in  such  place  as  the  writ  requires;  and 
then  followed  the  provision  that  if  any  sheriffs  take  any 
obligation  in  other  form,  by  color  of  their  offices,  it  should 
be  void.  This  was  the  original  of  the  statutory  enactments 
found  in  this  and  most  of  the  States  prohibiting  and  mak- 
ing void  bonds  taken  colore  officii.  But  our  statute,  as 
was  said  by  Cowen,  J.,  in  Webber's  Ex'rs  v.  Blunt  (19 
Wend.  191),  is  much  broader  than  the  statute  23  Hen.  VII. 
The  bail  required  to  be  taken  by  that  statute  was  what  was 
known  under  the  common-law  practice  as  bail  to  the  sheriff 
or  bail  below,  and  the  bonds  or  obligations  referred  to 
were  those  taken  in  the  first  instance  for  the  appearance 
of  the  prisoner  arrested  to  answer  the  writ.  But  our  stat- 
ute applies  to  every  bond,  obligation  or  security  taken  by 
a  sheriff  or  other  officer,  by  color  of  his  office,  contrary  to 
his  duty.  Under  our  practice  the  undertaking  to  be  given 
by  a  defendant  in  a  civil  action  to  be  released  from  arrest 
stands  in  the  place  both  of  bail  to  the  sheriff  and  bail  to  the 
action,  or  special  bail  under  the  former  system.  The 
sheriff,  in  taking  an  undertaking  on  letting  to  bail,  acts 
both  in  the  interest  of  himself  and  of  the  plaintiff.  If  the 
bail  fail  to  justify  on  demand,  he  stands  liable  as  bail,  and 
has  a  remedy  over  against  the  bail,  unless  other  bail  be 
given  or  justify.  (Code,  §§  201,  203.)  The  statute  of 
Henry  VII  was  strictly  construed  by  the  English  courts; 
and  securities  or  agreements  taken  by  sheriffs,  not  in  strict 
conformity  with  its  provisions,  were  held  to  be  void  (Scry- 
ven  V.  Dyther,  Cro.  Eliz.  672 ;  Rigers  v.  Reeves,  1  Term  R. 
418;  Fuller  v.  Prest,  7  id.  110.)  These  decisions  have  been 
followed  in  analogous  cases  in  our  courts.  (Sullivan  v. 
Alexander,  19  Johns.  233 ;  Bank  of  Buffalo  v.  Boughton,  21 


TOLBS  V.  ADEE.  47 

Wend.  57;  Barnard  v.  Viele,  Id.  88;  People  v.  Meighan,  1 
Hill,  298.)  The  fact  that  under  our  practice  the  bail  taken 
by  the  sheriff,  on  discharging  a  prisoner  from  arrest,  stands 
in  some  sense  both  as  bail  to  the  sheriff  and  as  bail  to  the 
action,  does  not,  we  think,  at  all  affect  the  application  of 
the  statute  making  void  obligations  taken  colore  officii, 
when  the  undertaking  contains  conditions  not  prescribed 
by  law;  nor  is  it,  as  we  conceive,  in  the  power  of  the  plain- 
tiff afterward  to  adopt  the  act  of  the  sheriff  and  thereby 
avoid  the  effect  of  the  illegality.  Such  a  principle,  if  ad- 
mitted, Avould  defeat  the  purpose  of  the  statute.  The  stat- 
ute, like  the  statute  of  Henry  VII,  is  specially  designed  to 
prevent  extortion  and  oppression  by  officers  of  prisoners  in 
their  custody.  The  law  prescribes  the  nature  of  the  under- 
taking and  the  duty  of  the  sheriff.  If  the  officer  takes  an 
illegal  security,  he  is  liable  to  the  plaintiff  in  a  proper 
action;  but  the  plaintiff  cannot  be  permitted  to  ele'ct  to  en- 
force an  undertaking  illegally  taken,  when  it  is  for  his 
interest  to  do  so.  The  statute  does  not  admit  of  such  a 
construction.  The  illegal  security  is  wholly  void,  and  can 
be  enforced  neither  by  the  sheriff  nor  by  the  plaintiff.  It 
is,  we  think,  no  answer  to  the  defense  based  upon  the  stat- 
ute, that  the  illegal  security  was  taken  at  the  instance  of 
the  defendant.  The  security  is  not  good  or  bad,  depending 
on  the  circumstance  whether  it  was  voluntarily  and  wil- 
lingly given,  or  was  extorted  by  actual  duress  and  oppres- 
sion. The  law  defines  the  condition  of  the  undertaking  that 
the  duty  of  the  officer  and  the  right  of  the  party  in  custody 
may  be  plainly  understood,  and  that  nothing  be  left  to  con- 
jecture or  in  uncertainty.  Courts  justly  regard  with  great 
jealousy  all  departiire  by  officers  holding  prisoners  under 
arrest  from  the  strict  line  of  duty.  The  undertaking  in 
this  case  bound  the  surety  in  double  the  sum  authorized  by 
the  order  of  arrest,  and  if  the  undertaking  is  to  be  regarded 
as  taken  by  the  sheriff  in  his  official  character  and  in  the 
exercise  of  his  official  authority,  it  must,  both  upon  prin- 
ciple and  authority,  be  held  to  be  void. 

But  we  are  inclined  to  the  opinion  that  the  undertaking  in 
question  may,  in  view  of  the  circumstances  under  which 
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'  it  was  made,  be  regarded  as  an  agreement  made  between 
i  tlie  parties  to  the  action,  and  not  as  an  undertaking  taken 
'by  the  sheriff,  under  the  claim  or  in  the  exercise  of  official 
authority.  It  is  said  by  Blackstone  (1  Bl.  Com.  137)  that 
if  a  man  be  lawfully  arrested,  and,  either  to  procure  his 
discharge  or  on  any  other  fair  account,  seals  a  bond  or  a 
deed,  this  is  not  by  duress  of  imprisonment,  and  he  is 
not  at  hberty  to  avoid  it.  This  principle  of  the  common 
law  has  been  applied  in  several  cases,  in  actions  upon  agree- 
ments claimed  to  be  void  under  the  statute  Henry  VII ;  and 
it  has  been  held  that  where  the  agreement  to  discharge  a 
party  from  arrest  was  between  the  parties  to  the  action,  it 
could  be  enforced  by,  the  plaintiff,  although  it  did  not  con- 
form to  the  statute. "^It  is  competent  for  the  parties,  inde- 
pendently of  the  statute,  to  agree  upon  the  terms  and  condi-^ 
tions  upon  which  the  discharge  shall  be  had.  In  Milward 
~v.  Clerk  (Cro.  Eliz.  190),  the  defendant  having  been  ar- 
rested at  the  plaintiff's  suit,  in  consideration  that  he  should 
be  permitted  to  go  at  large,  and  that  the  plaintiff  would 
give  his  warrant  to  the  bailiff,  to  suffer  him  to  go  at  large, 
promised  the  plaintiff  to  appear  at  the  day  of  the  return 
of  the  process,  or  pay  him  ten  pounds.  In  an  action  upon 
this  promise  the  defendant  pleaded  the  statute  23  Henry 
VII;  but  the  court  said:  "  It  is  a  good  assumpsit,  being 
made  to  the  party  who  had  authority  to  dispense  with 
the  appearance;  but  if  the  promise  had  been  made  to  the 
sheriff,  or  to  any  one  to  his  use,  it  had  been  within  the 
equity  of  the  statute."  In  Hall  v.  Carter  (2  Mod.  304), 
the  action  was  upon  a  bond  executed  by  the  defendant  to 
the  plaintiff,  conditioned  that  if  a  third  person  (who  had 
been  arrested  at  the  suit  of  the  plaintiff)  should  give  se- 
curity for  the  payment  of  the  plaintiff's  debt,  or  should 
render  his  body  to  prison  at  the  return  of  the  writ,  the  ob- 
ligation should  be  void.  The  defendant  pleaded  the  stat- 
ute, and  the  plaintiif  demurred.  The  court  sustained  the 
demurrer,  and  gave  judgment  for  the  plaintiff,  saying, 
' '  There  is  no  law  that  makes  the  agreement  of  the  parties 
void ;  and  if  the  bond  was  not  taken  by  such  agreement,  it 
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might  have  been  traversed. ' '    The  same  principle  was  recog- 
nized and  apphed  in  Winter  v.  Kinney  (1  N.  Y.  365).    The 
court  reversed  the  judgment  below,  on  the  ground  that  the 
question  should  have  been  submitted  to  the  jury  whether 
the  agreement  under  which  the  plaintiff  paid  the  money, 
which  he  sought  to  recover  back,  was  made  with  the  sheriff 
or  with  the  party  at  whose  suit  he  was  arrested;  the  courtA 
saying  the  party  may  make  such  agreement  or  take  such  se- 1 
eurity  as  he  pleases,  on  discharging  his  debtor  from  arrest.  \ 
(See,  also.  Harp  v.  Osgood,  2  Hill,  216.)     The  evidence 
shows  that  the  sheriff  declined  at  first  to  take  the  undertak- 
ing in  question,  doubting  his  authority  to  do  so.    He  did 
not  take  it  in  the  exercise  of  his  official  authority.     He 
simply,  as  the  transaction  is  proved,  consented,  at  the  solici- 
tation of  Adee,  to  act  as  the  intermediary  to  ascertain 
whether  the  plaintiff's  attorneys  would  accept  the  under- 
taking, and  discharge  him  from  arrest.     When  the  plain- 
tiff's attorneys  consented  to  the  propositiou  and  accepted 
the  undertaking,  it  became  operative  and  binding,  not  as  i 
a  statutory  obligation,  but  as  a  common-law  agreement  be- 
tween the  parties,  for  a  breach  of  which  an  action  would  I ' 
lie,  as  upon  any  other  assumpsit. 

Eeversed  on  another  point. 

See    further,    Ha-berstro   v.    Bedford,    118    N.    Y.    187,    aad   Lewis   v. 
Stevens,  93  N.  Y.  56.  '^ 


HOROWITZ  V.  OLENICK. 

62  App.  Div.  283.     Decided,  1901. 

Appeal  by  plaintiff  from  an  order  made  at  Special  Term 
overruling  plaintiff's  objections  to  the  form  of  the  under- 
taking given  by  defendant  on  arrest  and  approving  such 
undertaking. 

Pattbeson,  J.    The  defendant  was  arrested  upon  an  or- 
der issued  in  an  action  to  recover  the  possession  of  certain 
chattels,  it  having  been  made  to  appear  to  the  court  that  he 
had  concealed,  removed  or  disposed  of  such  chattels  so 
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that  they  could  not  be  found  by  the  sheriff,  and  that  such 
concealment  or  removal  was  made  with  intent  that  such 
chattels  should  not  be  found  or  taken  and  to  deprive  the 
plaintiffs  of  the  benefit  of  the  writ.  The  order  directed  that 
the  defendant  be  held  to  bail  in  the  sum  of  $4,000.  The  de- 
fendant was  taken  into  custody  and  thereupon  gave  an 
undertaking  executed  by  himself  and  two  sureties,  which 
contains  the  following  clauses,  namely:  "  Whereas,  the 
above  bonded  Moses  L.  Olenick  is  now  a  prisoner  in  the 
custody  of  the  above  named  WiUiam  F.  Grell,  sheriff  of  the 
county  of  New  York,  by  virtue  of  a  certain  order  of  arrest, 
and  is  admitted  to  the  liberties  established  for  the  jail  of 
the  said  county  of  New  York  according  to  law ; 

"  Now,  therefore,  the  condition  of  the  above  obligation 
is  such  that  if  the  said  Moses  L.  Olenick  shall  remain  a 
prisoner,  and  shall  not  at  any  time  or  in  any  manner  es- 
cape or  go  without  the  liberties  of  the  jail  of  the  said  county 
of  New  York,  until  discharged  by  due  course  of  law,  then 
the  obligation  to  be  void,  or  else  to  be  and  remain  in  full 
force  and  virtue." 

The  undertaking  in  this  case  was  given  pursuant  to  the 
terms  of  section  149  of  the  Code  of  Civil  Procedure,  which 
provides  that  a  person  in  the  custody  of  a  sheriff  by  virtue 
of  an  order  of  arrest  or  of  an  execution  in  a  civil  action 
or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  is  entitled  to  be  admitted  to  the  liberties  of  the  jail 
upon  delivering  to  the  sheriff  an  undertaking  as  prescribed 
in  the  next  section.  The  undertaking  in  this  case  complied 
with  the  requirements  of  section  150  of  the  Code  of  Civil 
Procedure,  including  the  term  that  the  defendant  shall 
remain  a  prisoner,  but  upon  its  presentation  to  the  court,  i 
the  plaintiffs  gave  notice  to  the  sheriff  that  they  excepted 
to  the  form  of  the  undertaking  given  by  the  defendant  and; 
to  the  sufficiency  of  the  sureties  thereon.  The  court  over-i 
ruled  the  objection  to  the  form  of  the  undertaking,  and  from 
that  order  the  present  appeal  is  taken.  [ 

It  is  insisted  by  the  appellants  that  the  undertaking  is 
insufficient  and  that  the  only  proper  undertaking  to  be  given 
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was  one  conforming  to  the  requirements  of  section  575  of 
the  Code  of  Civil  Procedure.  That  section  of  the  Code 
must  be  read  in  connection  with  the  preceding  sections, 
which  refer  to  discharging,  upon  bail  or  deposit,  a  defend- 
ant who  is  under  arrest.  Section  573  provides:  "The 
defendant  at  any  time  before  he  is  in  contempt  *  *  * 
must  be  discharged  from  arrest  either  upon  giving  bail,  or 
upon  depositing  the  sum  specified  in  the  order  of  arrest. 
*  *  *  "  Section  575  provides  that  "  The  defendant  may 
give  bail,  by  delivering  to  the  sheriff  a  written  undertaking, 
in  the  sum  specified  in  the  order  of  arrest,  executed  by  two 
or  more  sufficient  bail,  stating  their  places  of  residence  and 
occupations,  to  the  following  effect:  *  *  *  2.  If  the/4^'^^ 
action  is  to  recover  a  chattel,  that  the  defendant  will  de- 
liver it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in 
the  action,  and  will  pay  any  sum  recovered  against  him  in 
the  action." 

The  section  cited  relates  to  a  discharge  of  the  defendant 
from  the  custody  of  the  sheriff.  It  refers  to  his  being  fully 
set  at  large  and  delivered  from  the  process  upon  his  giving 
adequate  and  satisfactory  security  for  any  judg-ment  that 
-may  be  recovered  against  him,  either  as  to  the  specific  de- 
livery of  a  chattel  or  the  payment  of  a  sum  of  money.  .»_^ 
person  giving  jm.  undertaking  for  the  jail  liberties  is  not 
discharged  from  arrest,  nor  generally  set  at  large.  As 
said  in  Peters  v.  Henry  (6  Johns.  123),  prisoners  in  exe- 
cution are  within  the  prison  whilst  on  the  limits;  and  in 
Dole  V.  Moulton  (2  Johns.  Oas.  205) :  "In  all  cases,  there- 
fore, where  the  security  is  offered,  the  four  walls  of  the 
prison,  according  to  the  ancient  law,  are  enlarged  to  the 
extent  of  the  limits  assigned  by  the  statute.  *  *  *  So 
that  the  limits  are  to  be  considered,  in  such  case^,  as'  the 
prison."  And  in  Develin  v.  Cooper  (84  N.  Y.  410),  "  Being 
out  of  jail  on  the  liberties  is,  in  the  judgment  of  the  law, 
being  in  prison. ' ' 

If  these  statements  are  correct,  then  in  judgment  of  law 
it  cannot  be  said  that  this  defendant  has  been  discharged. 
Unless  section  575  of  the  Code  of  Civil  Procedure  is  to  be 
construed  as  depriving  a  defendant  under  arrest,  in  an  ac- 
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tioE  to  recover  a  chattel,  of  the  benefit  of  section  149  of  the 
Code  of  Civil  Procedure,  there  is  no  conflict  between  those 
sections. 

This  defendant  has  not  been  held  to  bail  so  as  to  effect 

his  discharge.    He  is  still  a  prisoner.    The  defendant  was 

""entitled  to  the  liberties  of  the  jail,  and  the  undertaking 

given  for  the  purpose  of  securing  his  right  was  sufficient 

in  form,  ,^ ,  , .     :      ^„ 

Order  affirmed.  n,  ,1,    ^-t,..    n'f^ 

Tile  limits  of  the  jail  are  defined  in  sections  145  and  146,  now  Prison 
Law,  §  356  and  §  358.  If  the  prisoner  goes  beyond  the  jail  limits  it  is 
an  escape  (§  155)  and  his  sureties  become  liable  upon  the  bond,  unless 
the  prisoner  returns  to  the  liberties  of  the  jail  before  the  action  on 
the  bond  is  commenced.     (§  160.) 


"U- 


2.  Injunction. 

> 


a.  When  and  how  obtained.     Code  Civ.  Pro.    §§  602-8,  416. 

VAN  VEGHTEN  v.  HOWLAND. 

12  Abb.  Pe.  N.  S.  461.    Decided  1872. 

Leabned,  J.  This  is  a  motion  to  dissolve  an  injunction. 
The  action  was  commenced  in  July,  1871,  to  restrain  the 
defendants  from  rebuilding  a  dam  constructed  by  them  in 
the  Hudson  river ;  to  compel  the  removal  of  the  same ;  and 
to  recover  damages.  The  injuries  alleged  by  the  plaintiff 
are,  that  the  construction  of  the  dam  will  cause  the  waters 
of  the  Hoosic  river  to  set  back  along  lands  of  plaintiff; 
that  ice  formed  in  the  Hoosic  will  accumulate  on  the  dam, 
and  will  cause  some  fifteen  acres  of  the  plaintiff's  land  to 
be  submerged,  and  other  ice  to  flow  over  these  fifteen  acres ; 
and  that  a  water  privilege  of  the  plaintiff  will  be  destroyed 
by  the  back  water  caused  by  the  dam.  An  injunction  was 
thereupon  granted  in  July,  1871,  which  the  defendants  now 
move  on  affidavits  to  dissolve. 
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The  injunction  restrained  the  defendants  from  erecting 
the  dam ;  and  it  will  be  seen,  therefore,  that,  so  long  as  the 
injunction  continues,  the  plaintiff  has  practically  succeeded 
in  the  action. 

It  is  not  disputed  that  the  defendants  own  the  land  where 
the  dam  is  built,  or  have  a  license  to  build  it  thereon.  Nor 
is  it  claimed  that  the  water  privilege  of  the  plaintiff  is  now 
used.  The  plaintiff's  ground  of  action,  therefore,  is  based 
only  upon  the  injury  to  the  water  privilege  which  he  may 
use,  and  upon  the  injury  to  his  land  by  overflow  and  ice. 
Upon  the  question  of  fact  in  respect  to  these  alleged  in- 
juries, there  is  some  conflict. 

But  before  examining  the  question  of  fact,  I  propose  to 
consider  whether,  if  the  plaintiff's  allegations  be  taken  most 
favorably  for  him,  this  is  a  case  for  a  preliminary  injunc- 
tion. 

There  is  a  distinction  between  a  preliminary  and  a  final 
injunction  (Murray  v.  Knapp,  42  How.  Pr.  462.)  While  the 
Code  has  attempted  to  define  the  cases  in  which  preliminary 
injunctions  may  issue,  I  do  not  understand  the  definition 
as  intended  to  lay  down  a  new  principle ;  unless,  indeed,  in 
the  last  clause  of  section  219.  The  Code  is  a  code  of  prac- 
tice, not  designed  to  introduce  new  principles  of  jurispru- 
dence. Looking  back,  then,  at  the  settled  rules  of  equity, 
we  shall  find  that,  while  Jinal  injunctions  are.  matters  of 
right,  preliminary  injijnctions  are  matters jof  discretion 
'J'Rew  York  Printing  Co.  v.  Fitch,  1  Paige,  97;  Ogden  v. 
Kip,  6  Johns.  Ch.  160).  Their  object  is  to  prevent  such 
acts  during  the  litigation  as  would  preclude  the  court  from 
giving  the  plaintiff  his  remedy  at  the  end.  If  th«y  have 
in  recent  times  been  granted  more  liberally,  such  a  course 
has  been  incorrect  in  principle,  and  of  evil  tendency.  They 
should  be  granted  with  great  caution,  and,  if  I  may  use 
the  expression,  reluctantly.  When  a  plaintiff  shows  that 
he  will  be  entitled  to  a  final,  it  does  not  necessarily  follow 
that  he  is  entitled  to  a  preliminary  injunction.  Such  an  in- 
junction should  not  be  granted'  or  sustained,  unless  without 
it,  the  court  could  not,  by  its  final  judgment,  do  justice  be- 
tween the  parties. 
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The  reason  of  this  is  obvious.  The  plaintiff,  in  order  to 
recover,  ought  to  succeed  on  a  trial,  and  it  is  the  right  of 
the  defendant  to  have  a  trial  (Thompson  v.  Erie  R.  R.  Co., 
45  N.  Y.  472).  But  preliminary  injunctions  are  granted 
usually  ex  parte,  and  always  on  affidavits.  Where  the  pre- 
liminary injunction  restrains  the  defendant  from  doing  the 
very  acts,  to  restrain  which  the  final  judgment  is  sought, 
then  the  plaintiff  has  practically  succeeded  mthout  a  trial, 
and  at  the  very  beginning  of  his  case.  He  need  do  nothing 
more  than  to  delay  the  action  as  much  as  possible.  Such 
is  the  present  case.  The  defendants  are  restrained  from 
building  their  dam,  pending  the  action.  If  the  action  is 
never  tried,  the  plaintiff  has  succeeded. 

Is  there,  then,  any  necessity  in  this  case  that  the  defend- 
ants should  be  thus  restrained  pending  the  action?  If  the 
plaintiff  succeeds  on  the  trial,  he  will  be  entitled  to  a  judg- 
ment restraining  any  further  building  of  a  dam  and  requir- 
ing the  defendants  to  remove  whatever  shall  have  been 
built  during  the  litigation,  and  previously  thereto.  If  the 
defendants  go  on  to  build  during  this  litigation,  they  will 
do  so  at  their  own  peril,  and  at  the  risk  (if  they  are  wrong) 
of  being  compelled  to  restore  the  river  to  its  former  con- 
dition. And  I  do_  not__undexstand  Ihat  the  erectioii„of  ihe 
dam  will  do"ahy  irreparable  injury  which  its  removal  will 
not  take  away.  They  will  be  liable  also  to  make  compensa- 
tion to  the  plaintiff  for  all  damages.  Will  there  be  any 
difficulty  in  estimating  these  damages'?  I  think  not.  The 
water  privilege  is  not  used,  and  it  is  not  alleged  that  the 
plaintiff  is  about  to  use  it.  Indeed,  it  is  alleged  by  the  de- 
fendants that  the  shore  opposite  the  plaintiff's  land  belongs 
to  another,  and  that  the  plaintiff  does  not  possess  the  right 
to  abut  a  dam  thereon.  While,  therefore,  if  this  water  priv- 
ilege is  injured,  the  plaintiff  may  be  entitled  to  such  a  judg- 
ment as  will  remove  the  injury,  yet  the  temporary  damages 
to  the  removed  water  privilege  must  be  of  inconsiderable 
amount.  The  other  damages  are  those  occasioned  by  the 
overflowing  of  fifteen  acres  of  land  with  water,  and  the 
covering  them  with  ice.    There  seems  to  be  no  difficulty  in 
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estimating  the  amount  of  damage  thus  done,  and  in  com- 
pensating therefor  in  money. 

On  the  other  hand,  if  this  preliminary  injunction  stands, 
and  yet  on  a  final  hearing  the  court  should  decide  in  favor  of 
the  defendants,  it  may  be  that  they  will  have  suffered  largely 
in  their  business  from  a  deficiency  of  water  to  their  mill  — 
damages  very  difficult  to  compute.  Why  then,  during  this 
litigation,  should  they  not  go  on  with  this  erection  on 
their  own  land,  subject  to  the  risk  of  a  final  judgment 
against  them,  especially  as  it  is  not  suggested  that  they  are 
irresponsible. 

The  examination  of  the  merits  of  this  litigation  on  affida- 
vits must  be  unsatisfactory.  There  is  no  cross-examina- 
tion of  witnesses;  and  the  affidavits  of  opposing  experts 
are  always  unfavorable  to  a  high  estimate  of  the  precision 
of  scientific  knowledge. 

Without,  therefore,  expressing  any  opinion  on  the  merits 
of  the  controversy,  I  think  that,  for  the  reasons  stated,  the 
plaintiff  does  not  need  for  his  protection  a  preliminary  in- 
junction, and  that  the  injunction  granted  should  be  vacated, 
with  costs  of  motion. 

Code  of  Procedure,  §  219  is  now  Code  Civ.  Pro.,   §§  603^. 

"  The  court  will  seldom  grant  a  mandatory  injunction  pendente  lite 
unless  the  plaintiff's  right  is  so  clear  that  the  denial  of  the  right  must 
be  either  captious  or  unconscionable."  Scott,  J.,  57  App.  Div.  551. 
It  did  grant  one  in  Hanover  F.  Ins.  Co.  v.  Germania  P.  Ins.  Co., 
33  Hun,  539.  ^       Lq 
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24  App.  Div.  69.  Decided  1897. 
Appeal  by  defendant,  Edward  H.  Ball,  individually  and 
as  assignee  of  E.  B.  Cuthbert  &  Co.,  from  an  order  of  the 
Supreme  Court  restraining  the  defendant,  as  assignee  of 
E.  B.  Cuthbert  &  Co.,  from  disposing  of  the  property  of 
the  assigned  estate  to  the  extent  of  $4,212.50,  during  the 
pendency  of  an  action  brought  by  plaintiff  to  recover  that 
amount. 
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Williams,  J.  The  action  was  brought  to  recover  the  pro- 
ceeds of  a  sale  by  defendant  assignee  of  certain  stocks  al- 
leged to  have  been  the  property  of  the  plaintiff.  The  as- 
signment was  made  August  31,  1897,  and  gave  preferences 
to  a  considerable  amount ;  and  if  the  assignee  were  allowed  ' 
to  apply  the  assets  in  his  hands  upon  these  preferred  debts, 
there  would  be  no  assets  remaining  to  meet  plaintiff's  judg- 
ment, if  he  recovered  one.  The  claim  made  by  plaintiff 
was  that,  at  the  time  of  the  assignment,  the  assignor  had  in 
his  possession  the  stocks  in  question  belonging  to  plain-  ; 
tiff;  that  these  stocks  were  held  subject  .to  a  lien  in  favor  of  '  ^ 
the  assignor  for  the  purchase  price  thereof,  less  $5,000  j 
paid  thereon  by  the  plaintiff;  that  after  the  assignment  i 
the  assignee  sold  the  stocks,  and  realized  upon  such  sale, 
over  and  above  the  amount  remaining  unpaid  by  the  plain- 
tiff for  the  purchase  price  of  the  stocks,  the  amount  in  ques- 
tion, $4,212.50,  which  moneys  came  into  his  hands,  and  were 
the  proceeds  of  the  sale  of  plaintiff's  stock  and  belonged 
to  the  plaintiff;  and  that  the  plaintiff  was  entitled  to  re- 
cover the  same  without  reference  to  the  other  assets  of 
the  assigned  estate  or  the  claims  of  creditors  payable  there- 
from. The  plaintiff  made  an  application  to  the  court  to 
compel  the  assignee  to  pay  this  money  over  to  him.  The 
assignee  did  not  controvert  the  facts  made  to  appear  by 
the  plaintiff's  papers.  The  court  apparently  doubted  its 
power  to  make  the  order  applied  for,  but  did  grant  the 
injunction  upon  the  application  of  the  plaintiff.  The  usual 
undertaking  was  given.  The  case  came  directly  within 
section  604  of  the  Code,  as  it  appeared  that  the  defendant 
was  about  to  do  an  act,  viz.,  pay  to  the  preferred  creditors 
the  money  realized  from  the  sale  of  plaintiff's  stock,  tend^ 
ing  to  render  the  judgment  demanded  ineffectual.  Thejri- 
junction  was  very  properly  granted  to  restrain  the  dispo- 
sition of  these  moneys  until  it  could  be  determined  in  this 
action  whetlier  the  plaintiff  was  entitled  to  recover  these 
moneys  as  the  proceeds  of  the  sale  of  stocks  belonging  to 
him  and  to  which  the  preferred  and  other  creditors  had  no 
right  -whatever. 

Order  affirmed. 
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Neither  m  an  action  on  contract  for  the  recovery  of  money  only  nor^ 
m  an  action  on  a  judgment  is  the  property  of  defendant  the  "subject  1 
of  the  action"  (Campbell  v.  Ernest,  64  Hun,  188),  hence  disposal  of/ 
defendants  property  cannot  be  restrained  under   §   604    subd    1  "^ 


b.  Papers  necessary,  Code  Civ.  Pro.    §§  607,  609-10,  3343,  subd.  11. 
Gen.  Rules  4  and  13. 

STULL  V.  WESTFALL. 
25  Hun,  1.    Decided  1881. 
_  Appeal  from  an  order  of  the  Monroe  Special  Term  set- 
ting aside  an  injunction  order  granted  ex  parte. 

Smith,  J.     The  injunction  order  was  granted  upon  the 
complaint  and  certain  affidavits  accompanying  it,  alleging 
an  employment  by  the  plaintiff  of  the  defendant  in  the  busi- 
ness^ of  selling  milk  in  the  city  of  Rochester,  in  the  pro- 
duction of  which  the  plaintiff  was  engaged  on  a  farm  owned 
by  him  a  few  miles  from  said  city,  and  a  parol  agreement 
on  the  part  of  the  defendant  not  to  solicit  business  from 
the  customers  of  the  plaintiff  after  the  termination  of  that 
employment.    The  defendant's  agreement,  as  alleged  in  the 
complaint,  was  that  he  would  not,  at  or  after  the  final  term- 
ination  of   such  employment,   "  in  any  manner,   directly 
or  indirectly,  hims-elf  or  by  his  agent,  solicit  the  customers 
or  any  of  them  on  said  milk  route  of  said  plaintiff,  to  buy 
milk  of  him,  said  defendant,  or  do  anything  whatever  to 
divert  the  trade  or  injure  the  business  of  said  plaintiff  in 
said  city  of  Eochester,  or  in  any  manner,  directly  or  indi- 
rectly, interfere  therewith."    The  affidavits  state  the  agree- 
ment more  broadly,  and  aver  that  the  defendant  was  em- 
ployed upon  the  express  understanding  and  agreement,  not 
only  that  he  would  not  in  any  manner  interfere  with  or 
divert  trade  from  the  plaintiff  on  his  said  route  or  injure 
his  business  in  any  manner,  but  also  that  he  would  not  sell 
or  offer  to  sell  milk  or  cream  to  the  plaintiff's  customers 
or  any  of  them  on  his  said  route.    The  injunction  order  re- 
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strained  the  defendant  from  soliciting  trade  upon  the  milk 
route  of  the  plaintiff,  and  from  selling  or  offering  to  sell 
milk  or  cream  to  any  of  his  customers  upon  said  route. 
In  chancery  the  rule  was  that  facts  not  founded  on  allega- 
tions in  the  bill  must  not  be  introduced  into  the  affidavits, 
and  that  the  affidavits  are  to  be  considered  only  as  evidence 
of  the  allegations  made  in  the  bill  and  cannot  be  attended 
to  as  laying  a  foundation  for  equities  not  otherwise  claimed. 
(Kerr  on  Injunctions  [Boston  ed.J,  1871,  p.  613,  §  23;  Daw- 
son V.  Yates,  1  Beav.  301;  Burgess  v.  Horjie,  14  L.  T,  461.) 
The  same  rule  is  yet  in  force,  although  under  the  present 
Code  an  injunction  order  may  be  granted  on  affidavits  be- 
fore the  complaint  is  filed  or  served.     (Sec.  608.)     Section 
628  of  the  Code  provides  that  the  granting  or  denial  of  an 
application  to  vacate  or  modify  an  injunction  order,  either 
upon  the  papers  on  which  the  order  was  granted  or  upon 
proof  by  affidavit  on  the  part  of  the  defendant,  or  both,  does 
not  prejudice  a  subsequent  application,  seasonably  made, 
founded  upon  the  failure  of  a  complaint  which  h^d  not 
been  made  at  the  time  of  the  former  application,  to  set 
forth  a  cause  of  action  sufficient  to  entitle  the  plaintiff  to  the 
injunction  order  upon  one  or  more  grounds  recited  therein. 
"We  are  to  take  the  agreement  then,  as  stated  in  the  com- 
plaint, and,  as  there  alleged,  the  defendant  agreed  not  to 
solicit  the  plaintiff's  customers  to  buy  of  him,  and  not  to  di- 
vert his  trade,  or  injure  or  interfere  with  his  business.    He 
didnot  bind  himself  uot  t^  sell  milk,  but  his  agreement  was 
not  to  sell  to  thejprejudlaa  of  the  plaintiff.    A  coyenantan 
absoTute  restraint  oftrade  is^  n^t  ,toJbej.]:npliM^^^^^^ 
f ul  words.    If  purchasers  applied  to  the  defendant  of  their , 
own  accord,  without  any  solicitation  on  his  part,  his  agree-" 
ment  did  not  stand  in  the  way  of  his  selling  to  them,  even » 
although  they  were  former  customers  of  the  plaintiff.    The 
affidavits  on  the  part  of  the  defendant  tend,  very  strongly,  ' 
to  show  that  he  has  done  just  that  and  no  more.    The  plain- 
tiff alleges  sales  to  forty  of  his  old  customers,  but  the  affida- 
vits of  about  that  number  of  persons  are  produced,  who 
state  that  they  were  customers  of  the  plaintiff  and  that 
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since  the  defendant  set  up  for  himself,  they  have  bought  of 
him,  but  without  any  solicitation  on  his  part,  and  the  de- 
fendant swears  to  the  same  thing.  If,  after  the  defendant 
engaged  in  the  business,  the  plaintiff's  old  customers  pat- 
ronized the  defendant  of  their  own  motion,  without  any 
solicitation  or  interference  on  his  part,  the  defendant  is  not 
thereby  chargeable  with  a  breach  of  his  agreement,  for  his 
sales  were  not  injurious  to  the  plaintiff,  in  a  legal  sense. 
He  had  a  right  to  engage  in  the  business  of  selling  milk  in 
Rochester,  and  to  sell  to  all  who  voluntarily  came  to  him, 
including  the  plaintiff's  customers,  if  not  solicited  by  him 
or  his  agents.  If  the  injunction  were  to  stand,  it  would  be 
necessary  in  every  case  of  an  alleged  breach  of  its  provi- 
sions, to  try  the  question  whether  the  sale  was  under  such 
circumstances  as  to  amount  to  a  legal  injury  to  the  plain- 
tiff. That  is  a  sufficient  reason  for  denying  the  injunction 
and  leaving  the  plaintiff  to  his  remedy  upon  the  agreement. 
The  case  of  Collins  v.  Plumb  (16  Vesey,  454),  cited  in 
Stephens  v.  AuUs  (3  T.  &  C.  781),  is  in  point.  There  was  a 
covenant,  upon  a  conveyance  in  fee,  with  the  grantors,  les- 
sees of  water  works,  not  to  sell  or  dispose  of  water  from  a 
well  to  the  injury  of  the  proprietors  of  the  water  works. 
A  demurrer  to  the  bill  was  allowed  from  the  inconvenience 
of  enforcing  such  a  covenant  by  injunction,  inasmuch  as 
upon  every  alleged  breach  a  trial  must  be  had  to  ascertain 
whether  the  act  was  injurious  to  the  plaintiffs.  Lord 
Eldon,  in  deciding  the  case,  said:  "  This,  however,  is  a 
covenant  not  against  selling  the  water  of  this  well,  but 
against  selling  it  to  the  injury  of  the  proprietors  of  these 
water  works,  and  those  words  being  infused  into  the  cove- 
nant, the  plaintiffs  at  law  must  prove  not  only  that  the 
covenant  is  broken,  but  that  it  is  broken  in  a  sense  that 
can  be  represented  as  injurious. ' ' 

The  plaintiff's  affidavits,  as  has  been  said,  allege  that 
the  defendant  agreed  not  to  sell  to  plaintiff's  customers 
on  his  route,  and  the  injunction  restrained  the  defendant 
from  so  doing,  but  in  that  particular  the  affidavits  and 
injunction  are  not  sustained  by  the  complaint.     "We  are 
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of  the  opinion  that  the  order  vacating  the  injunction  should 
be  affirmed  on  the  ground  above  stated,  without  consid- 
ering the  other  points  made  by  the  respondent's  counsel. 

,^  A  complaint  cannot  even  be  helped  out  by  affidavits,  much  less  can 
affidavits  take  the  place  of  a  complaint  and  act  in  lieu  of  one  under 
section  603.     Sanders  v.  Ader,  26  App.  Div.  176. 


CLARK  V.  KING  &  BRO.  PUB.   CO. 

40  App.  Div.  405.    Decided  1899. 

Appeal  by  plaintiff  from  an  order  denying  plaintiff's 
motion  for  an  injunction  restraining  defendant  from  trans- 
ferring or  making  any  disposition  of  its  property  during 
the  pendency  of  the  action,  and  for  the  appointment  of  a 
receiver  pendente  lite. 

McLaughlin,  J.  Upon  affidavits  and  a  verified  com- 
plaint, the  plaintiiff  moved  for  a  temporary  injunction  and 
for  the  appointment  of  a  receiver  pendente  lite.  The  motion 
Avas  denied  and  the  plaintiff  has  appealed.  The  action  was 
brought  as  a  judgment  creditor's  action  under  sections 
1871  to  1879,  and  the  injunction  was  sought  under  section 
1876  of  the  Code  of  Civil  Procedure.  Section  1876  pro- 
vides that  a  temporary  injunction  restraining  the  transfer 
to  any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor  of  any  money,  thing  in  action  or  other  property 
or  interest,  which  by  the  provisions  of  the  articles  relat- 
ing to  judgment  creditors'  actions  be  applied  to  the  satis- 
faction of  the  sum  due  the  plaintiff,  may  be  granted  in  the 
action,  but  the  injunction  and  the  proceedings  before  and 
after  it  is  granted  are  governed  by  the  provisions  of  article 
1  of  title  2  of  chapter  7  of  the  Code  of  Civil  Procedure, 
for  which  purpose  the  injunction  is  deemed  to  be  one  of 
those  specified  in  section  603. 

Section  603  provides  that  "  where  it  appears  from  the 
complaint  that  the  plaintiff  demands  and  is  entitled  to  a 
judgment  against  the  defendant,  restraining  the  commis- 
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sion  or  continuance  of  an  act,  the  commission  or  continu- 
ance of  wMch,  during  the  pendency  of  the  action,  would 
produce  injury  to  the  plaintifTan  injunction  order  may  be 
granted  to  restrain  it." 

Section  604  provides  for  the  granting  of  an  injunction 
where  the  right  thereto  depends  upon  facts  established  by 
afiadavits.  Section  607  provides  that  "  the  order  may  be 
granted  where  it  appears  to  the  court  or  judge  by  the  affida- 
vit of  the  plaintiff,  or  any  other  person,  that  sufficient 
grounds  exist  therefor."  It  has  been  held  that  this  sec- 
tion is  as  appHcable  to  an  injunction  granted  under  section 
603  as  it  is  to  one  granted  under  section  604.  (Gushing  v. 
Ruslander,  49  Hun,  19;  Chatterton  v.  Kreitler,  2  Abb. 
N.  C.  453.)  It  makes  no  difference,  therefore,  under  which 
of  the  two  sections  an  injunction  may  be  granted;  the  fact 
that  "  sufficient  grounds  exist  therefor  "  must  be  shown 
by  affidavits.  The  word  "  affidavit  "  as  used  in  the  Code 
includes  a  verified  pleading  in  an  action  or  a  verified  peti- 
tion or  answer  in  a  special  proceeding.  (§  3343,  subd.  11.) 
Therefore,  a  verified  complaint,  where  an  injunction  is 
granted  under  section  60S,  may  be  considered  as  an  affidavit 
under  section  607,  which  requires  that  the  ground  for  the 
injunction  must  appear  by  affidavit.  When  a  complaint  is 
thus  used,  however,  the  evidential  force  of  it  must  be  tested 
by  the  same  rule  that  is  applied  to  other  affidavits,  which  is 
that  only  such  allegations  as  are  sworn  to  positively,  or, 
if  stated  on  information  and  belief,  where  the  source  of  the 
information  and  grounds  of  the  belief  are  given,  can  be 
taken  as  true. 

Treating  the  complaint  in  the  case  before  us  as  an  affi- 
davit, it,  in  connection  with  the  other  affidavits,  estab- 
lished the  following  facts  :  That  the  defendant  is  a  foreign 
corporation  doing  business  and  having  an  office  for  the 
regular  transaction  of  business  in  this  State ;  that  the 
plaintiff  prior  to  the  commencement  of  this  action  recov- 
ered a  judgment  against  the  defendant  for  $426.78;  that 
the  judgment  roll  was  filed  and  judgment  docketed  in,  and 
execution  issued  thereon  to  the  sheriff  of  the  countv  of 
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New  York ;  that  the  execution  was  returned  wholly  unsatis- 
fied, and  the  judgment  remains  unpaid,  except  that  the 
sum  of  $100  has  been  paid  to  apply  thereon ;  that  for  sev- 
eral years  the  defendant  has  owned  and  published  in  the 
city  of  New  York  a  monthly  periodical  called  Fashion^; 
that  it  is  engaged  in  such  city  in  the  printing  business,  in 
connection  with  which  it  has  a  large  amount  of  personal 
property  consisting  of  printing  presses,  paper-cutting  ma- 
chines, tools,  etc.,  worth  at  least  $15,000 ;  that  in  June, 
1898,  it  made  a  mortgage  to  the  Colonial  Trust  Company 
to  secure  the  payment  of  such  bonds  as  it  might  thereafter 
issue,  not  exceeding  $20,000  in  amount;  that  the  plaintiff 
does  not  know  and  cannot  learn  the  amount  of  bonds  that 
have  been  issued  under  this  mortgage,  and  that  on  a  cer- 
tain day  the  office  of  the  defendant  was  closed  between  two 
and  three  o'clock  in  the  afternoon.  Certain  other  allega- 
tions are  made  on  information  and  belief  to  the  effect  that 
the  periodical  called  Fashions  is  of  the  value  of  not  less 
than  $20,000,  and  that  the  defendant  has  debts  due  to  it  in 
an  amount  of  not  less  than  $5,000,  but  no  grounds  for  the 
belief  are  stated  further  than  that  the  debts  appear  upon 
the  books  of  the  defendant,  which  the  plaintiff  has  been 
unable  to  see  or  examine.  But  assuming  that  all  the  facts 
alleged  are  correctly  and  sufficiently  stated,  even  then  the 
plaintiff  was  not  entitled  to  an  injunction,  much  less  to 
the  appointment  of  a  receiver.  It  is  nowhere  alleged  that 
the  defendant,  either  prior  or  subsequent  to  the  commence- 
ment of  the  action,  has  disposed  of  any  of  its  property,  or 
has  done,  or  is  about  to  do,  anything  to  prevent  the  plain- 
tiff's enforcing  the  payment  of  his  claim.  Indeed,  it  is  not 
even  suggested  that  the  defendant  has  at  any  time  even 
threatened  to  do  anything  to  the  prejudice  or  injury  of  the 
plaintiff.  In  fact,  the  moving  papers  absolutely  fail  to| 
establish  what  the  Code  requires  before  an  injunction  cani 
be  granted,  namely,  the  commission  or  continuance  of  some! 
act  which  may  produce  injury  to  the  plaintiff.  The  sole  i 
purpose  of  an  injunction  pendente  lite  is  to  prevent  the 
defendant,  during  the  pendency  of  the  action,  from  com- 
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mitting,  or  continuing  to  commit,  an  act  AvMch  would  impair 
or  render  ineffectual  any  judgment  that  the  plaintiff  might 
obtain;  and  unless  the  court  can  see  from  the  papers  pre- 
sented that  some  injury  may  result  to  the  plaintiff  unless 
the  injunction  be  granted,  the  application  for  it  will  always 
be  denied.  This  rule  was  clearly  stated  by  Allen,  J.,  in 
People  V.  Canal  Board  (55  N.  Y.  390).  He  said:  "  To  en- 
title a  plaintiff  to  prohibition  by  injunction  from  a  court  of 
equity,  either  provisional  or  perpetual,  he  must  not  only 
show  a  clear  legal  and  equitable  right  to  the  relief  de- 
manded, or  to  some  part  of  it,  and  to  which  the  injunction 
is  essential,  but  also  that  some  act  is  being  done  by  the  de- 
fendant, or  is  threatened  and  imminent,  which  will  be  de- 
structive of  such  right  or  cause  material  injury  to  him." 
In  short,  to  justify  the  granting  of  the  motion  for  a  tempo- 
rary injunction,  the  plaintiff  must  establish  that  the  defend- 
ant, unless  restrained,  will  do  some  act  during  the  pend- 
ency of  the  action  which  will  produce  injury  to  the  plain- 
tiff, or  that  he  threatens  to  do  some  act  in  violation  of  the 
plaintiff's  right  incident  to  or  connected  with  the  subject- 
matter  of  the  action. 

The  moving  papers,  as  we  have  already  seen,  did  not  es- 
tablish that  the  defendant  had  done,  or  threatened,  or  was 
about  to  do,  any  act  which  would  injure  the  plaintiff,  or 
tend  in  any  degree  to  render  ineffectual  the  judgment  which 
he  might  obtain,  and  for  that  reason  the  motion  was  prop- 
erly denied. 

Order  affirmed. 

Failure  to  furnisli  security  as  required  by  section  620'  is  held  to  be 
merely  an  irregularity  whieli  can  be  cured,  even  on  appeal,  by  the 
court  granting  permission  to  give  an  undertaking  nunc  pro  tunc. 
Hawley  v.  Francis  Press,  127  App.  Div.  646. 

While  the  order  may  generally  be  granted  by  the  court  or  by  a  judge 
(§  606),  and  ex  parte  if  the  defendant  has  not  answered,  see  for  special 
cases  section  605,  Gen.  Corp.  Law,  §§  103,  302,  305  and  Greater  N.  Y. 
Charter,  §  1206.  V-, 
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c.  Punishing  violations  of  the  injunction  order.     Judiciary  Law, 

§§  750-775. 

LYON  V.  BOTCHFORD. 
25  Hun,  57.    Decided  1881. 

Appeal  by  the  defendant  Botcliford  from  two  orders  en- 
tered at  the  Onondaga  Special  Term,  made  respectively  as 
of  the  twenty-fourth  and  twenty-seventh  of  August,  ad- 
judging the  defendant  guilty  of  a  contempt  of  court  for 
violating  an  injunction  order  issued  in  the  action.  The 
injunction  order  restrained  the  defendants  until  the  further 
order  of  the  court:  1st.  From  peeling  more  than  3,000 
cords  of  bark  in  any  one  year  on  the  lots  in  the  Branting- 
ham  il^ct,  "  described  in  the  complaint."  2d.  From  re- 
moving any  hemlock  bark  from  said  premises  until  the 
same  shall  have  been  ranked  as  usually  done  by  tanners  in 
1871,  and  measured,  and  the  plaintiffs  have  an  oppor- 
tunity of  ascertaining  the  quantity  and  also  until  such 
bark  is  paid  for  at  fifty  cents  per  cord.  3d.  From  doing 
any  act  or  thing  upon  or  about  said  premises  not  permitted 
or  allowed  by  the  contract  mentioned  in  such  complaint. 
The  grounds  on  which  the  injunction  order  was  granted,  as 
stated  therein,  were,  that ' '  the  defendants  are  peeling  and 
removing  hemlock  bark  from  the  trees  on  the  premises 
aforesaid,  and  from  the  premises  without  measuring  or 
paying  for  the  same  as  required  by  the  contract  mentioned 
in  plaintiff's  complaint." 

The  court,  at  General  Term,  said :  ' '  The  injunction 
order  purported  to  impose  upon  the  defendants  the  office 
and  duty  of  ascertaining  and  determining  at  their  peril, 
what  was  usually  done  by  tanners  in  the  year  1871,  some 
nine  years  before  it  was  issued,  in  regard  to  ranking  and 
measuring  bark,  and  moreover  to  ascertain  at  their  peril 
the  true  construction  and  meanin'g  of  the  contract  set  forth 
in  the  complaint  in  all  its  parts,  because  by  the  said  injunc- 
tion order  they  were  prohibited  from  doing  any  act  or 
thing  upon  or  about  said  premises  not  permitted  or  allowed 
by  the  contract  mentioned  iji  the  said  complaint." 
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It  seems  to  us  that  the  injuiiction  order,  at  least  in  those 
two  particulars,  exceeded  the  office  of  an  injunction,  which 
should  show  upon  its  face  all  those  things  which  it  is  neces- 
sary for  the  defendant  to  know  in  order  to  obey  it,  and 
should  plainly  indicate  to  the  defendant  specifically  all  the 
acts  which  he  is  thereby  restrained  from  doing  without 
calling  upon  him  for  inferences,  or  any  conclusions  only  to 
be  arrived  at  by  a  more  or  less  uncertain  process  of  rea- 
soning, and  about  which  the  parties  might  well  differ  in 
opinion  either  as  to  the  facts  or  law.  ^he  act  prohibited 
must  be  the  doing  of  some  tangible  or  distinct  thing  or 
series  of  things,  to  be  clearly  pointed  out  and  described. 
An  injunction  should  not  in  general  terms  compel  a  party 
to  observe  a  certain  contract,  or  to  ascertain  what  custom 
existed  among  tanners  as  to  ranking  and  measuring  bark 
some  nine  years  before  it  issued.  The  evidence  taken  by 
the  referee  in  this  case  illustrates  the  entire  uncertainty 
and  vagueness  of  the  provisions  of  the  injunction  order. 
An  jn-iuneti-o-H-shQuld  in  itself  contain  sufi&cieiiJLiQ  ^apErise_ 
the  party  what  Jie.  is  r-es-traiaed.Jr.om.- doing  without  re- 
sorting" to  -tbf  JbiUjon  file.  (Sullivan  v.  Judah,  4  Paige, 
4i4y  Its  lBngua^e--shjauId-J3e--so--claar  that  an  unlearngji 
man  can  undexs±and,-it- without  employing_counsfil.  (Laurie 
V?  Laurie,"  9"Paige,  234;  Moat  v.  Holbein,  2  Edw.  188.)  It 
should  be  so  expressed  that  defendantsi  may  distinctly  un- 
derstand what  is  prohibited.  (Clark  v.  Clark,  25  Barb.  76.) 
This  circumstance  of  the  vagueness  of  the  injunction  and 
its  irregularity  on  that  account  is  to  be  taken  into  con- 
sideration in  any  proceedings  to  punish  a  defendant  for 
the  violation  of  its  provisions,  and  the  injunction  should 
be  dissolved  on  that  account.    -         '%.^  . , 

Orders  reversed. 


GQ  PHOVISIQKili    REMEDIES. 


PEOPLE  EX  REL.  THE  MAYOR  v.  PENDLETON. 
64  N.  Y.  622.    Decided  1876. 

These  were  appeals  from  orders  of  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York,  affirming 
orders  adjudging  defendants  in  contempt. 

This  action  was  brought  to  restrain  defendant,  The  New 
York  and  Staten  Island  Ferry  Company,  from  running  a 
ferry  without  a  license,  and  also  to  restrain  it  from  using 
certain  wharf  property  belonging  to  plaintiff  and  leased 
by  it  to  defendant.  The  North  Shore  Staten  Island  Ferry 
Company;  a  preliminary  injunction  was  granted.  The 
papers  in  the  action,  with  notice  of  motions  for  temporary 
injunction,  were  served  on  William  H.  Pendleton,  who 
was  president  of  both  corporations,  defendants.  Upon 
service  of  these  papers,  the  ferry  boat  "D.  R.  Martin  " 
began  running  from  another  pier  during  the  day,  but  using 
the  wharf  property  at  night,  and  there  taking  on  coal,  etc., 
for  running  the  next  day.  Upon  the  motion  an  order  was 
granted,  June  16,  1875,  continuing  the  injunction  and  en- 
joining the  running  of  the  ferry.  On  the  next  day,  Pendle- 
ton, as  president,  and  in  the  name  and  by  authority  of 
The  New  York  and  Staten  Island  Ferry  Company,  exe- 
cuted a  bill  of  sale  of  the  ferry  boat  to  himself,  individually, 
the  consideration  expressed  being  one  dollar,  and  con- 
tinued running  the  boat  the  same  as  before,  until  June 
nineteenth,  when  Pendleton  executed  a  bill  of  sale,  for  the 
expressed  consideration  of  one  dollar,  to  one  Birdseye, 

Upon  affidavits  proving  these  facts,  and  stating  circum- 
stances tending  to  show  that  the  transfers  were  merely 
colorable  for  the  purpose  of  evading  the  injunctions,  orders 
were  obtained  requiring  defendants  and  Pendleton  to  show 
cause  why  they  should  not  be  punished  for  contempt  in 
violating  said  injunctions.  Defendant  The  New  York  and 
Staten  Island  Ferry  Company  was  fined  for  violating  both 
injunction  orders.  The  North  Shore  and  Staten  Island 
Ferry  Company  was  fined  for  violating  the  first  order;  and 
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Pendleton  was  fined  for  violating  both  orders,  and  ordered 
to  be  imprisoned. 

^  Upon  appeal  to  this  court,  it  was  urged  that  the  injunc- 
tion orders  were  invalid,  they  being  more  extensive  in  their 
restraints  than  the  prayer  of  the  complaint. 

Held,  that  the  orders,  even  if  irregular  in  this  respect, 
were  not  void  (Richards  v.  West,  2  Green  Ch.  456;  People 
V.  Sturtevant,  9  N.  Y.  263) ;  and  that  the  point  could  not  be 
considered  upon  appeal,  as  while  the  orders  were  in  force, 
defendants  and  their  officers  were  bound  to  obey  them. 

Also,  held,  that  the  defendant  corporations  could  be  re- 
strained and  fined  for  violating  the  injunctions.  (People 
V.  A.  and  B.  R.  E.  Co.,  12  Abb.  171.)  That  the  proof  tend- 
ing to  show  a  wilful  violation  of  the  injunctions  by  de- 
fendants and  Pendleton  was  sufficient  to  call  for  the  exer- 
cise of  the  judgment  and  discretion  of  the  court  below,  and 
that  this  court  could  not  interfere  with  the  decision  thereon. 
The  court  stating  the  rule  to  be  that  injunction  orders  must 
be  fairly  and  honestly  obeyed,  and  not  defeated  by  subter- 
fuges and  tricks  on  the  part  of  those  bound  to  obey  them; 
that  they  might  be  violated  by  aiding,  countenancing  and 
abetting  others  in  violation  thereof  as  well  as  doing  it  di- 
rectly; and  that  courts  would  not  look  with  indulgence  upon 
schemes,  however  skillfully  devised,  designed  to  thwart  its 
orders. 

Also,  held,  that  where  an  order  to  show  cause  is  ob- 
tained, it  is  not  necessary  to  file  interrogatories  before  a 
final  adjudication  as  to  the  alleged  contempts. 

Orders  affirmed. 

But  if  the  court  or  judge  granting  the  injunction  had  no  jurisdiction 
of  the  cause  of  action  or  power  to  grant  the  order,  it  is  void,  defendant 
is  not  bound  to  obey  it  and  is  not  in  contempt  for  disregarding  it. 
Peo.  ex  rel.  Roosevelt  v.  Edson,  20  J.  &  S.  53,  76. 
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RIGAS  V.  LIVINGSTON. 
178  N.  Y.  20.    Decided  1904. 

CuLLEN,  J.  The  plaintiff  was  the  occupant  of  a  fruit 
stand  on  the  sidewalk  in  front  of  No.  89  Park  Eow  in  the 
city  of  New  York.  The  appellant  Levy  was  the  tenant  and 
occupant  of  the  store  in  front  of  which  the  plaintiff's  stand 
was  located.  Levy  was  anxious  that  the  stand  should  be 
removed,  and  applied  to  the  city  authorities  to  have  such 
removal  effected.  Thereupon  the  plaintiff  brought  an  ac- 
tion in  the  Supreme  Court  against  the  commissioner  of 
public  works  of  the  borough  of  Manhattan  and  the  superin- 
tendent of  the  borough  of  incumbrances  to  enjoin  them  from 
interfering  with  his  stand.  A  temporary  injunction  was 
granted  which,  after  a  hearing,  was  continued  during  the 
pendency  of  the  action.  This  order  purported  in  terms 
not  only  to  restrain  the  defendants,  but  also  "  all  persons 
having  knowledge  of  this  injunction  order."  Thereafter 
one  Eosenblum,  the  son-in-law  of  Levy,  landlord  of  the 
building,  brought  proceedings  in  the  Municipal  Court  to 
dispossess  Levy  from  his  store.  In  these  proceedings  Levy 
made  default  and  a  warrant  for  his  removal  was  issued. 
Acting  under  this  warrant,  Loewenthal,  a  city  marshal, 
and  Dickman,  the  attorney  for  the  landlord,  removed  and 
destroyed  the  plaintiff's  stand.  Thereafter  application  was 
made  to  punish  Levy,  Dickman  and  Loewenthal  for  con- 
tempt. The  proof  tended  to  show  that  all  of  them  were 
notified  of  the  existence  of  the  injunction.  The  Special 
Term  adjudged  the  parties  guilty  of  a  civil  contempt  in 
impairing  and  prejudicing  the  plaintiff's  rights,  and  fined 
them  the  sum  of  $150.  Levy  appealed  to  the  Appellate  Di- 
vision, where  the  order  was  affirmed.  The  court  afterward 
allowed  an  appeal  to  this  court,  certifying-  the  question, 
"  Do  the  papers  submitted  by  the  respondent  state  suffi- 
cient facts  upon  which  the  order  adjudging  the  appellant 
in  contempt  could  properly  be  made  ?  ' ' 

It  is  a  matter  of  regret  that  since  the  learned  Appellate 
Division  deemed  the  case  presented  a  question  of  law  which 
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ought  to  be  determined  by  tbis  court,  it  did  not  write  any 
opinion,  and  we  are  thus  deprived  of  the  benefit  of  the 
views  which  that  court  entertained  on  the  subject.  The 
Special  Term  found  that  the  appellant  "  did,  by  trick  and 
scheme,  violate  said  injunction  order  and  caused  said  stand 
to  be  removed."  It  is  doubtful  whether  the  proof  was 
sufficient  to  justify  this  finding.  Levy  was  not  present  at 
the  removal  of  the  stand  nor  does  it  appear  that  he  gave 
any  instructions  to  the  persons  who  actually  removed  the 
stand.  It  does  appear  that  he  was  anxious  to  have  the 
plaintiff  ousted  and  had  some  time  previous  to  this  occur- 
rence threatened  he  would  get  the  stand  removed.  It  also 
appears  that  other  summary  proceedings  had  been  taken 
by  Rosenblum  against  Levy  and  the  plaintiff  to  remove 
them.  Those  proceedings  were  dismissed.  These  facts 
and  the  relationship  between  Levy  and  Rosenblum  create 
a  very  strong  suspicion  that  Levy  was  a  prime  mover  in  all 
the  transactions,  but  it  is  doubtful  whether,  in  the  face  of 
Levy's  sworn  denial,  they  were  sufficient,  in  these  proceed- 
ings, which  are  quasi  criminal,  to  establish  his  guilt. 

However,  this  may  be,  we  are  of  opinion  that  the  removal 
I  of  the  stand,  though  illegal,  was  not  a  violation  of  the  in- 
I  junction.  The  parties  might  have  been  sued  for  their  tres- 
pass civilly  and,  it  is  possible,  criminally;  but  however 
great  their  fault  it  was  not  a  contempt  of  court.  The  court 
had  jurisdiction  of  the  subject-matter  of  the  action  and  of 
the  defendants  to  the  action,  and  the  injunction  was  in  all 
respects  valid  and  binding  on  the  parties.  But  the  ques- 
tion is,  what  persons  did  it  restrain?  The  power  of  the 
court  to  grant  injunctions  pendente  lite  is  to  be  found  in  the 
Code  of  Civil  Procedure  (People  ex  rel.  'Cauffman  v.  Van 
Buren,  136  N.  Y.  252),  and  this  case  falls  within  the  first 
subdivision  of  section  604 ;  "  Where  it  appears,  by  affidavit, 
that  the  defendant,  during  the  pendency  of  the  action,  is 
doing,  or  procuring,  or  suffering  to  be  done,  or  threatens, 
or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an 
act,  in  violation  of  the  plaintiff's  rights,  respecting  the  sub- 
ject of  the  action,  and  tending  to  render  the  judgment  in- 
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effectual,  an  injunction  order  may  be  granted  to  restrain 
Mm  therefrom."  In  terms  the  Code  authomes-aruin-junc- 
tion  against  the  defendants  only,  not  the  whole  world. 
There  are  some  exceptions  to  this  rule,  as  in  the  case  of  pro- 
ceedings for  the  dissolution  of  corporations  which  are  in  the 
nature  of  proceedings  in  rem,  where  the  statute  expressly 
authorizes  an  injunction  against  all  creditors.  There- 
fore, so  far  as  the  order  purported  to  restrain  all  other  per- 
sons having  knowledge  of  the  injunction,  this  provision  was 
inoperative  to  enlarge  its  effect.  It  is  true  that  persons  not 
parties  to  the  action  may  be  bound  by  an  injunction  if  they 
have  knowledge  of  it,  provided  they  are  servants  or  agents 
of  the  defendants  or  act  in  collusion  or  combination  with 
them.  Such  was  the  case  of  Daly  v.  Amberg  (126  N.  Y. 
490)  where  the  agents  and  employees  of  the  manager  of  a 
theater  disobeyed  an  injunction  granted  against  their  em- 
ployer to  restrain  the  representation  of  a  play  at  his  theater. 
So  in  People  ex  rel.  Davis  v.  Sturtevant  (9  N.  Y.  263) 
an  injunction  granted  against  the  city  of  New  York  was 
held  binding  on  the  members  of  the  common  council  of 
that  city.  Authorities  illustrating  the  rule  might  be  cited 
to  an  indefinite  extent,  but  the  underlying  principle  in  all 
cases  of  this  class,  on  which  is  founded  the. power  of  the 
court  to  punish  for  the  violation  of  its  mandate  persons 
not  parties  to  the  action,  is  that  the  parties  so  punished 
were  acting  either  as  the  agents  or  servants  of  the  defend- 
ants or  in  combination  or  collusion  with  them  or  in  asser- 
tion of  their  rights  or  claims.  Persons,  however,  who  are 
not  connected  in  any  way  with  the  parties  to  the  action 
are  not  restrained  by  the  order  of  the  court.  In  High  on 
Injunctions  (Vol.  2,  p.  1112)  it  is  said:  "  One  who  was| 
not  a  party  to  the  proceeding,  and  who  has  acquired  no  = 
rights  from  any  of  the  parties  defendant  pendente  lite,  \s>\ 
not  guilty  of  a  breach  of  injunction  by  exercising  a  right; 
which  belonged  to  him  before  the  suit."  In  Spelling  on 
Injunctions  (Vol.  2,  p.  956)  it  is  said:  "  One  not  a  party  to 
a  suit  in  which  an  injunction  has  issued,  nor  an  agent  of 
such  party,  and  to  whom  such  injunction  is  not  directed, 
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cannot  be  held  in  contempt,  or  be  punished  for  the  viola- 
tion of  the  writ,  although  the  act  prohibited  be  illegal  in 
itself."    In  Batterman  v.  Finn  (32  How.  Pr.  501)  it  was 
said  that  to  make  a  person  not  a  party  to  the  action  liable 
for  disobeying  an  injunction  the  person  should  bear  such 
a  relation  to  the  defendant  as  enables  the  latter  to  control 
his  action.     So  it  was  held  that  lessees  of  the  defendant 
who  had  been  enjoined  from  interfering  with  a  water  power 
could  not  be  punished  for  violating  that  injunction,  it  not 
appearing  that  they  were  acting  in  conspiracy  or  collusion 
with  the  defendant.    In  Walton  v.  Grand  Belt  Copper  Com- 
pany (56  Hun,  211)  it  was  held  that  an  injunction  could 
issue  only  against  a  party  to  the  action.    The  same  doctrine 
was  held  in  Marty  v.  Marty  (66  App.  Div.  527).    In  People 
ex  rel.  Morris  v.  Randall  (73  N.  Y.  416)  Batterman  v.  Finn 
(supra)  was  quoted  with  approval,  and  it  was  held  that  a 
stranger  to  the  restraining  orders  of  the  court  was  in  no 
way  affected  by  or  bound  to  obey  them.    In  the  present  case 
the  injunction  order  determined  that  prima  facie  the  plain- 
tiff was  authorized  to  maintain  his  stand  as  against  the  city 
of  New  York  and  its  authorities.    This  was  the  only  right 
passed  upon  on  the  application  for  the  injunction  and  the 
only  right  which  could  have  been  passed  upon.     The  in- 
junction order,  therefore,  properly  restrained  the  city  au- 
thorities from  interfering  with  the  plaintiff's  stand.    Had 
any  of  the  city  officials  or  their  employees  or  agents  or  any 
third  parties  acting  in  aid  of  or  in  connivance  with  them 
interfered  with  the  stand,  they  would  have  committed  a  con- 
tempt of  court.  \But  it  is  not  pretended  that  the  city  offi- 
cials against  whom  the  action  was  brought,  or  either  of 
them,  in  any  way,  directly  or  indirectly,  by  act  or  solicita- 
tion, took  part  in  the  subsequent  trespass  on  the  plain- 
tiff's property.    The  parties  who  removed  the  stand  neithen 
acted  nor  assumed  to  act  under  any  right  or  authority  ofl 
the  city  officials,  but  in  execution  of  the  process  of  another! 
court  issued  on  a  judgment  not  based  on  any  claim  of  the 
city  that  the  stand  was  a  nuisance,  but  on  a  right  asserted  1 
by  a  landlord  to  dispossess  a  defaulting  tenant.    It  is  true  1 
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that  this  process  offered  no  justification  for  the  trespass 
on  the  plaintiff's  property.  That  fact  did  not  make  them 
guilty  of  contempt,  but  liable  as  trespassers.  A  thief  might 
have  come  along  in  the  night  and  stolen  the  plaintiff's 
stand.  He  would  have  been  guilty  of  larceny,  but  not  of 
contempt  of  court. 

The  orders  of  the  Special  Term  and  of  the  Appellate 
Division  should  be  reversed  and  the  application  denied,  but 
under  the  circumstances,  without  costs. 

See  also  People  ex  relpjtearns  v.  Marr.  181  N.  Y.  463.  iM^i^v* 

FISHER  V.  EAAB. 
81  N.  Y.  235.    Decided  1880. 

Eael,  J.  This  action  was  commenced  to  wind  up  a  vol- 1 
untary,  unincorporated  association.  The  plaintiff,  as  I 
infer,  obtained  a  temporary  injunction  of  some  kind,  and 
then  he  made  a  motion  to  continue  the  injunction  and  for 
the  appointment  of  a  receiver.  That  motion  the  defend- 
ants appeared  to  oppose,  and  they  also  moved  to  dissolve 
the  temporary  injunction.  Upon  the  hearing  of  those  mo- 
tions there  was  a  contest  about  the  facts  alleged  in  the 
affidavits  of  the  defendants,  and  the  court  ordered  a  refer- 
ence, under  section  1015  of  the  Code.  The  order  of  refer- 
ence provided  that  if  the  referee  found  the  disputed  facts 
in  favor  of  the  plaintiff,  the  defendants  should  pay  the 
expenses  of  the  reference;  and  if  he  found  them  in  favor 
of  the  defendants,  then  the  plaintiff  should  pay  such  ex- 
penses, and  that  the  motions  should  stand  over  untU  the 
report  of  the  referee  should  be  produced  before  the  court. 

The  parties  proceeded  to  a  hearing  before  the  referee, 
and  he  determined  the  controverted  facts  in  favor  of  the 
defendants,  and  he  caused  a  notice  to  be  served  upon  the 
plaintiff,  stating  that  his  report  was  ready  and  the  purport 
of  it,  and  that  his  J^es -were^  $13(V  which  the  plaintiff-was 
required  by  the  order  of,  r ef er ence^ta  pay.  The  plaintiff  not 
having  paid  the  referee's  fees,  the  attorney  for  defendants 
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made  an  affidavit  showing  that  fact,  and  obtained  of  the 
court  an  order  requiring  the  plaintiff  to  pay  the  referee 
his  fees  within  three  days,  or  show  cause,  at  a  time  and 
place  named,  why  he  should  not  be  committed  for  con- 
tempt, in  disobeying  the  order  and  in  not  paying  the  fees. 
Upon  the  return  of  such  order,  it  appearing  that  the  plain- 
tiff had  not  paid  the  fees,  the  court  made  an  order  that  he 
be  committed  to  the  common  jail  of  the  county  of  New 
York,  there  to  remain  charged  upon  the  contempt  until 
he  should  pay  the  sum  of  $130  to  the  referee,  together  with 
the  sum  of  $10  costs  and  expenses  of  the  proceeding  to  the 
attorney  of  the  defendants,  such  imprisonment  not  to  ex- 
ceed thirty  days.  The  plaintiff  appealed  from  this  order, 
on  the  ground  that  it  did  not  appear  in  the  papers  that  the 
person  who  demanded  payment  of  the  fees,  and  who  served 
the  order  to  show  cause,  -v^as  authorized  to  receive  pay- 
ment; but  the  reversal  was  upon  condition  that  the  plain- 
tiff should  stipulate  not  to  sue  the  defendants  for  false  im- 
prisonment. Subsequently,  it  appearing  that  the  plaintiff 
refused  to  give  the  stipulation,  the  order  was  changed  to 
one  of  affirmance  and  then  the  plaintiff  appealed  to  this 
court. 

This  proceeding  was  not  instituted  on  behalf  of  the  ref- 
eree, to  compel  payment  of  his  fees  and  it  could  not  have 
been.  (Perkins  v.  Taylor,  19  Abb.  Pr.  146.)  A  referee  is^ 
not  obliged  to  act,  and  before  rendering  service,  he  may 
see  to  it  that  he  is  reasonably  certain  that  his  fees  will  be 
paid.  The  proceeding  is  instituted  on  behalf  of  the  de-  1 
fendants,  and  can  be  upheld  only  if  some  warrant  for  it  can  J 
be  found  in  the  law.  It  is  claimed  to  be  warranted  by  sec- 
tion 14  of  the  Code,  which  provides  that ' '  a  court  of  record 
has  power  to  punish,  by  fine  and  imprisonment,  or  either, 
a  neglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or 
special  proceeding  pending  in  the  court  may  be  defeated, 
impaired,  impeded,  or  prejudiced,  in  either  of  .the  follow- 
ing cases;"  and  then  follow  eight  subdivisions,  the  third  of 
which,  relied  upon  by  the  defendants,  is  as  follows:    "A 
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party  to  the  action  or  special  proceeding,  an  attorney,  coun- 
selor, or  other  person,  for  the  non-payment  of  a  sum  of 
money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a 
case  where,  by  law,  execution  cannot  be  awarded  for  the 
collection  of  such  sums ;  or  for  any  other  disobedience  to  a 
lawful  mandate  of  the  court. ' '  It  will  be  seen  that  the  mis-\ 
conduct  which  can  be  treated  and  punished  as  a  contempt,  I 
must  be  such  as  to  defeat,  impair,  impede  or  prejudice  a 
right  or  remedy  of  a  party  to  a  civil  action,  and  that  the 
alleged  misconduct  does  have  such  effect  must  be  made 
to  appear  and  be  adjudicated.  Here  ther^eare,  no  facts 
showing  that  the  alleged  misconduct  of  the  plaintiff  had  ^J^ 
such  effect.  The  defendants  can  pay  the  referee  and  take 
his  report,  and  then  have  the  fees  taxed  against  the  plain- 
tiff upon  final  judgment,  whether  such  judgment  be  in  their 
favor  or  against  them,  and  thus  there  would  be  no  embar- 
rassment to  the  defendants.  It  is  not  alleged,  nor  does  it 
appear,  that  the  report  was  in  any  way  important  to  the 
defendants.  So  far  as  appears,  every  right  and  every  rem- 
edy of  the  defendants  were  safe  and  complete  without  the 
report,  except  that  proceedings  upon  the  motions  were 
stayed  until  its  production ;  and  it  cannot  be  doubted  that  \ 
the  stay  would  be  at  once  vacated,  when  the  facts  were  1 
brought  to  the  attention  of  the  court.  And  there  does  not 
appear  to  have  been  any  adjudication  that  the  alleged  mis- 
conduct defeated,  impaired,  impeded  or  prejudiced  any 
right  or  remedy  of  the  defendants.  So  far  as  appears  in  i 
the  papers  before  us,  the  sole  purpose  of  the  proceeding! 
was  to  compel  payment  for  the  benefit  of  the  referee,  as  \ 
the  defendants  were  not  liable  to  pay  him.  The  plaintiff 
ought  to  pay  the__referee;_bi3i.this  js__noOi£-j;eaae4y---to 
c6mper"sucE"payment.  Before  a  party  can  be  imprisoned 
for  contempt,  a  reasonably  clear  case  upon  the  law  and  the 
facts  should  be  made ;  and  it  is  quite  certain  that  such  a  case 
was  not  made  here. 

Therefore  without  passing  upon  the  particular  points 
determined  at  the  General  Term,  we  are  of  opinion  that  the 
orders  of  the  Special  and  of  the  G-eneral  Terms  should  be 
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reversed  with  costs,  upon  the  appeal  to  this  court,  to  the 
appellant. 


KING  V.  BARNES. 
113  N.  Y.  476.    Decided  1889. 

This  was  a  proceeding  to  punish  the  defendant  Reon 
Barnes  for  contempt  in  advising,  directing  aiding  and  abet- 
ting the  disobedience  by  the  other  defendants,  the  president 
and  directors  of  the  New  York  Transit  and  Terminal  Com- 
pany (-Limited),  of  the  judgment  and  orders  of  the  court. 

Barnes  did  not  occupy  any  official  executive  position  in 
the  company  which  called  upon  him  personally  to  perform 
the  acts  required.  He  was  adjudged  to  be  in  contempt  and 
to  be  punished  by  imprisonment  for  six  months  in  any 
county  in  which  he  might  be  found  and  to  pay  a  fine  of 
$250.  L« 

Finch,  J.  The  defendant  Barnes  appeals  from  an  order 
which  punishes  him  by  fine  and  imprisonment  for  contempt. 
His  offense  consisted  in  advising  and  procuring  the  dis- 
obedience of  the  officers  of  the  Staten  Island  Terminal 
Company  to  a  final  judgment  rendered  against  them  and 
him,  which  required  the  formal  transfer  of  stock  upon  the 
books  of  the  company,  and  to  two  orders  granted  upon  the 
foot  of  that  judgment,  each  of  which  fixed  a  time  and  place 
for  such  transfer,  and  required  it  to  be  made.  The  offense 
charged  was  certainly  not  a  criminal  contempt,  and  it  is 
now  insisted  that  it  was  not  a  civil  contempt,  because  neither 
described  in  the  specific  definitions  of  section  14  of  the 
Code,  nor  in  the  final  provision  of  that  section  which  pre- 
serves the  common-law  right  in  cases  not  specifically  enu- 
merated. I  think  the  case  is  covered  by  the  last  clause  of 
subdivision  4  of  the  section  referred  to.  That  subdivision 
specifies,  as  constituting  a  contempt,  the  act  of  a  person  who 
falsely  assumes  to  be  an  attorney  or  officer  of  the  court  and 
acts  as*such;  who  rescues  any  person  or  property  in  its 
custody ;  who  prevents  any  party  or  witness  from  attending 
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or  testifying  in  any  action  or  special  proceeding;  or  -who  is 
guilty  of  any  other  unlawful  interference  with  the  proceed- 
ings therein.  The  subdivision  specifies  certain  acts  of  in- 
terference Avith  the  due  and  orderly  progress  of  an  action 
or  proceeding  to  its  final  and  ultimate  close,  and  then  adds 
generally  a  provision  which  covers  any  other  interference 
with  it.  So  that  any  person  who  interferes  with  the  proc- 
ess or  control  or  action  of  the  court  in  a  pending  litigation, 
unlawfully  and  without  authority  is  guilty  of  a  civil  con- 
tempt if  his  act  defeats,  impairs,  impedes  or  prejudices 
the  right  or  remedy  of  a  party  to  such  action  or  proceed- 
ing. The  action  against  the  officers  of  the  company  re- 
mained pending  through  the  permission  to  apply  for  fur- 
ther relief  upon  the  foot  of  the  judgment  until  its  pur- 
poses were  fully  accomplished.  Barnes  interfered  to  pre-/ 
vent  obedience  to  the  judgment,  and  to  defy  the  orders  of  I 
the  court.  He  did  this,  actively  and  intentionally,  through 
his  control  over  the  ofiicers  who  were  put  in  position  to  do 
his  bidding,  and  were  always  ready  to  obey  his  commands. 
The  evidence  warranted  a  conclusion  that  he  caused  and 
aided  their  disobedience,  paying  their  fines  when  payment 
could  not  be  escaped,  and  supporting  them  out  of  the  juris- 
diction when  the  fire  of  the  courts  became  too  hot  for  safety, 
or  their  orders  could  be  thwarted  by  that  means.  His  con- 
duct, therefore,  was  a  direct  interference  with  the  action 
and  its  ultimate  proceedings  in  aid  of  the  judgment;  and 
it  was  an  interference  which,  for  a  time,  defeated,  and 
which,  in  the  end,  impeded  and  impaired  the  remedy  of  the 
plaintiffs,  and  was  planned  and  intended  to  effect  that  pre- 
cise result.  I  think  it  was  clearly  within  the  provisions] 
of  the  Code  defining  a  civil  contempt. 

'  It  is  next  argued  that  the  punishment  of  six  months '  im- 
iprisonment  was  without  authority  and  exceeded  the  juris- 
Idiction  of  the  court.  When  the  proceeding  against  Barnes 
was  begun,  the  stock  had  not  been  transferred  and  the 
officers  of  the  company  were  in  contempt.  Before  the  final 
order  against  him  was  made,  the  officers  of  the  company  had 
grown  sufficiently  fearful  of  the  possible  consequences  of 
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their  contumacy  to  yield  obedience  to  the  judgment  and  or- 
ders, and  by  so  doing  escaped  imprisonment.  Because  they 
escaped  it  Barnes  thinks  that  he  should.  Because  he  could 
not  keep  them  longer  in  contempt  he  claims  to  be  relieved 
from  the  consequences  of  his  own  interference.  Because 
they  had  purged  their  contempt  he  thinks  it  should  be  taken 
as  purging  also  his,  or,  at  least,  reducing  its  gravity  to  the 
penalty  of  a  mere  fine.  The  argument  in  his  behalf  is 
plausible,  but  unsound.  It  is  true,  as  we  have  elsewhere 
said,  that  the  main  line  of  distinction  between  criminal 
and  civil  contempts  is  that  the  one  is  an  offense  against 
public  justice,  the  penalty  for  which  is  essentially  punitive, 
while  the  other  is  an  invasion  of  private  right,  the  penalty 
for  \Yhich  is  redress  or  compensation  to  the  suitor.  But  we 
also  pointed  out  that  this  distinction,  while  marked  and 
obvious,  was  not  complete  and  perfect,  since  behind  crim- 
inal contempts  often  stood  some  trace  of  private  rights, 
and  in  civil  contempts  was  occasionally  to  be  found  the 
element  of  punishment  merely,  as  distinguished  from  the 
bare  enforcement  of  a  remedy;  and  we  cited  the  very  pro- 
vision under  which,  in  this  case,  Barnes  was  sentenced  to 
imprisonment  as  an  illustration  of  the  latter  peculiarity. 
(People  ex  rel.  Munsel  v.  Court  of  Oyer  and  Terminer,  101 
N.  Y.  245.)  That  section  of  the  Code  (§  2285)  provides, 
that  "Pwhere  the  misconduct  proved  consists  of  an  omission 
of  an  act  or  duty  which  it  is  yet  in  the  power  of  the  offender 
to  perform,  he  shall  be  imprisoned  only  until  he  has  per- 
formed it  and  paid  the  fine."  This  provision  manifestly 
refers  to  a  case  in  which  the  court  has  ordered  an  indi- 
vidual to  perform  some  act  or  duty  to  the  performance  of 
which  some  suitor  has  a  right,  and  which  is  essential  to 
his  remedy.  T^t  was  not  the  situation  of  Barnes.  He 
was  not  directed  to  perf orni "any~acror'  duty  at  all ;  and 
the  act  commanded  was  one  which  he  could  not  perform, 
because  he  was  not  president  or  treasurer  of  the  company. 
The  provision  cited,  therefore,  can  have  no  reference  to 
him.  The  section  proceeds  to  enact  that  "  in  every  other 
case  "  the  penalty  shall  be  a  fine  of  not  more  than  $250  and 
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imprisonment  not  to  exceed  six  months.  That  is  the  provi- 
sion which  covered  the  contempt  of  Barnes.  It  was  not  an 
omission  to  perform  what  the  court  had  enjoined  upon  him, 
and  which  it  was  in  his  power  to  do,  but  it  was  an  affirma- 
tive act  of  resistance  to  the  process  of  the  court,  an  active 
effort  to  defeat  its  orders  and  make  its  judgment  nugatory, 
"  an  unlawful  interference  "  with  an  action  or  proceed- 
ings in  the  court.  As  such  it  was  a  civil  contempt;  and 
as  such  was  visited  with  the  appropriate  punishment. 

Order  affirmed. 


f4 ! 


PEOPLE  EX  REL.  CHOATE  v.  BARRETT. 
30  St.  Rep.  728.    Decided  1890. 

Hearing  of  a  writ  of  certiorari,  requiring  the  Hon. 
George  C.  Barrett,  one  of  the  justices  of  the  Supreme  Court, 
assigned  to  and  presiding  at  the  court  of  oyer  and  terminer, 
to  return  to  the  General  Term  of  this  court  all  proceedings 
had  before  him,  and  all  orders,  papers,  proofs,  testimony 
and  affidavits  concerning  the  commitment  of  one  Dilworth 
Choate  for  contempt  of  court. 

The  opinion  of  Mr.  Justice  Barrett  upon  the  return  of  the 
order  to  show  cause  was  as  follows : 

Babeett,  J.  "  It  is  a  duty  imposed  upon  all  courts  to 
preserve  order  in  court,  and  see  to  it  that  its  proceedings 
are  not  interrupted,"  said  Judge  Mason,  in  The  People 
ex  rel.  Greenley  v.  The  Court  of  Oyer  &  Terminer,  27  How. 
Pr.  18,  ' '  or  that  the  respect  and  authority  due  to  the  court 
are  not  impaired.  And  the  statute  to  enable  the  court  to 
discharge  this  duty  confers  the  necessary  power  upon  the 
court. ' ' 

In  the  matter  at  bar,  there  is  no  substantial  dispute  as 
to  the  character  of  the  respondent's  act.  It  was  undoubt- 
edly a  contempt.  The  principal  question  is  whether  such 
contempt  was  committed  during  the  sitting  of  the  court, 
and  in  its  immediate  view  and  presence.    If  it  was  so  com- 
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mitted,  it  is  punisliable  as  a  criminal  contempt,  for  it  cer- 
tainly tended  to  interrupt  the  proceedings  and  to  impair 
the  respect  due  to  the  authority  of  the  court.  The  re- 
spondent's act  was  not  only  a  contempt  but  an  exceedingly 
gross  violation  of  professional  propriety.  He  deliberately 
prepared  for  the  invasion  of  the  jury  room,  secreted  him- 
self there  in  advance,  and  supplied  himself  with  paper 
upon  which  to  take  stenographic  notes  of  what  he  might 
hear.  He  actually  took  such  notes  while  the  jury  were  de- 
liberating, and  although,  upon  his  discovery,  he  delivered 
these  notes  to  the  court,  he  refused  to  promise  secrecy,  and, 
notwithstanding  our  admonition  that  his  conduct  was  highly 
improper,  and  that  it  was  his  bounden  duty  to  keep  what  he 
heard  to  himself,  he  subsequently  published  his  recollections 
of  the  debate.  All  this  tended,  to  quote  the  language  of 
Finch,  J.,  in  The  People  v.  Court  of  Oyer  &  Terminer,  101 
N.  Y.  249,  "  to  cast  discredit  upon  the  administration  of 
public  justice. ' '  ^ 

In  The  State  v.  Doty,  32  N.  J.  L.  E.  403,  the  Supreme 
Court  of  New  Jersey  held  that  the  law  directs  the  com- 
plete seclusion  of  the  jury,  and  that  any  attempt  to  invade 
such  seclusion  is  illegal  and  a  palpable  violation  of  judicial 
authority.  "  The  jury,"  said  the  learned  and  able  Chief 
Justice  Beasley,  "  cannot  be  isolated  unless  the  court  is 
prompt  to  punish  those  who  infringe  in  the  slightest  de- 
gree the  order  directing  such  isolation.  I  think  public 
policy  requires  that  no  one  should  escape  punishment  who 
is  found  in  any  respect  invading  the  privacy  of  the  jury 
room." 

In  this  State,  the  statute  expressly  requires  the  jury,  in 
criminal  cases,  while  deliberating,  to  keep  together  in  some 
private  and  convenient  place;  and  the  officers  are  sworn 
not  to  permit  any  person  to  speak  to  or  communicate  with 
them,  nor  to  do  so  themselves,  unless  it  is  by  order  of  the 
court.  Code  Crim.  Pro.,  §  421.  The  conduct  of  the  re- 
spondent was  a  deliberate  violation  of  the  statute  and  of 
those  just  principles  which,  from  time  immemorial,  have 
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been  established  to  secure  the  independence  and  impar- 
tiality of  jurors. 

The  question  remains  whether  this  plain  contempt  was 
committed  in  the  immediate  view  and  presence  of  the  court. 
Jtl-C£rtainly.was-&ammitted.  during;  the  sitting  of  the  court. 
The  sitting  of  the  court  was  continuous  while  the  jury  was 
delijaeraiiiig^,.  There  was  no  adjournment  or  suspension  of 
the  sitting.  The  judge  was  actually  upon  the  bench  in  the 
court  room  during  the  earlier  part  of  these  deliberations. 
Later  on,  the  judge  retired  to  the  judge's  chambers,  in  the 
same  building,  and  on  the  same  floor  with  both  the  court 
room  and  the  jury  room.  But  the  court  was  at  all  times  in 
^easjxLEL  and  remained  so  until  after  the  rendition  of  the 
verdict.  The  contempt  was  not  committed  in  the  immedi- 
ate view  and  presence  of  the  judge.  The  judge,  however, 
is  not  the  court.  A  court  has  been  well  defined  to  be  "  an 
organized  body  with  defined  powers,  meeting  at  certain 
times  and  places  for  the  hearing  and  decision  of  causes 
and  other  matters  brought  before  it,  and  aided  in  this,  its 
proper  business,  by  its  proper  officers,  viz. :  attorneys 
and  counsel,  to  present  and  manage  the  business,  clerks  to 
record,  and  attest  its  acts  and  decisions,  and  ministerial 
officers  to  execute  its  commands  and  secure  due  order  in 
its  proceedings."    Burrill's  Dictionary. 

Lord  Coke  describes  it  to  be  "  a  place  where  justice  is 
judicially  administered. ' '  Eef erring  to  this  definition,  Mr. 
Waite  (Prac,  vol.  1,  p.  221),  says  that  the  term  "  place  " 
must  be  understood  figuratively,  for  a  court  is  properly 
composed  of  persons  consisting  of  the  judge  or  judges  and 
other  proper  officers,  united  together  in  a  civil  organization 
and  invested  by  law  with  the  requisite  functions  for  the 
administration  of  justice. 

This  is   a  correct  view  of  the   subject.     The   court  is 
clearly  an  organization  invested  by  law  with  certain  func- 
tions for  the  administration  of  justice.    A  contempt  com 
mitted  in  the  immediate  view  and  presence  of  any  coUstitu 
ent  part  of  that  organization,  during  the  sitting  of  the 
court,  and  tending  to  interrupt  the  proceedings  of  sucli 


PEOPLE  EX  KBL.  CHOATE  V.  BARRETT.  81 

[  ^constituent  part,  is  a  contempt  in  the  immediate  view  and 
[presence  of  the  court.  This  was  expressly  held  in  Bergh's 
Case,  16  Abb.  N.  S.  284.  The  particular  act  there  under 
consideration  was  the  delivery  to  the  grand  jury  of  an  as- 
persive  letter  from  an  unofficial  person.  This  was  deemed 
contemptuous  behavior  committed  during  the  sitting  of  the 
court.  "  I  think,"  said  the  learned  recorder,  "  that  the 
term  '  behavior  '  may  cover  the  writing  and  delivery  to 
the  grand  jury  of  a  contemptuous  and  insulting  letter.  It 
is  clear,  from  the  elementary  writers,  and  from  what  the 
court  of  appeals  implied  in  the  Hackley  Case,  24  N.  Y.  78, 
that  the  grand  jury  room  is  an  enlargement  of  the  court 
room  and  part  of  the  court  sitting.  Handing  to  the  petit 
jury  a  letter  containing  remarks  upon  the  case  pending 
before  them,  has  been  at  nisi  prius  adjudged  a  contempt; 
the  jury  for  convenience  being  outside  of  the  court  room 
proper,  it  is  true,  but  legally  and  technically,  nevertheless, 
a  part  of  the  court  sitting;  and  both  the  grand  and  petit 
jury  rooms  were  merely  extensions  of  the  court  apartment, 
and  are  under  equal  jurisdiction." 

It  will  be  observed  that  the  reasoning  in  many  of  these 
g-rand  jury  cases  proceeds  upon  the  analogy  to  the  petit 
jury.    That  the  latter  body  is  directly  and  immediately  a 
constituent  part  of  the  court,  and  the  petit  room  an  adjunct 
to  the  court,  is  treated  throughout  as  a  postulate  admitting 
of  no  question.    This  becomes  entirely  clear  when  we  free 
our  minds  from  the  popular  notion  that  the  judge  is  the 
court.    He  is  a  constituent  part  of  the  organization,  but  he 
is  not  the  court.    Nor  is  the  court  room  the  court,  nor  the 
jury  room,  nor  the  petit  jury.    The_court  is  the  totality  of 
the  constituent  parts.    It  consists  of  the  entire  judicial  or- ; 
ganizad"on  for  the  trial  of  causes,  and  it  is  immediately' 
present  whenever  and  wherever,  from  the  opening  to  the  ; 
adjournment  of  the  sitting,  these  constituent  parts  are  ac-l 
tually  performing  functions  devolving  upon  them  by  law. 

If  the  judge  happens  to  leave  the  bench  and  the  court 
room  for  a  few  moments,  while  counsel  is  summing  up 
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to  the  jury,  and  during  his  absence  an  assault  is  made 
upon  the  speaker,  can  there.be  a  doubt  that  a  criminal  con- 
tempt is  thereby  committed?  This  is  not  because  the  act 
is  done  in  the  court  room,  but  because  it  is  done  in  the 
court.  The  court  is  in  session  and  there  present,  though  the 
magistrate  is  temporarily  absent.  And  further,  the  jury 
may  decide  in  the  court  room  in  the  presence  of  the  judge, 
or  they  may  retire  to  another  room  to  deliberate,  or  they 
may  even  be  left  in  the  privacy  of  the  court  room  itself; 
all  persons  in  the  latter  case,  including  the  judge,  being  ex- 
cluded. Wherever  they  may  be,  so  long  as  they  are  de- 
liberating and  performing  the  functions  required  of  them 
by  law,  the  court  is  there  present,  and  contempt  then  and 
there  committed  in  the  immediate  view  and  presence  of 
the  court. 

This  conclusion  is  in  precise  accord  with  the  view  taken 
by  the  Supreme  Court  of  the  United  States  of  the  Federal 
statute  relating  to  contempts.  In  the  Matter  of  Savin,  131 
U.  S.  267,  the  court  examined  the  question  as  to  when 
and  where  a  court  may  be  said  to  be  present,  and  the 
opinion  of  Mr.  Justice  Haklan  seems  to  be  directly  in 
point.  "  We  are  of  opinion,"  said  that  learned  judge, 
"  that,  within  the  meaning  of  the  statute,  the  court,  at 
least  when  in  session,  is  present  in  every  part  of  the  place 
set  apart  for  its  own  use,  and  for  the  use  of  its  officers, 
jurors  and  witnesses;  and  misbehavior  anywhere  in  such 
place  is  misbehavior  in  the  presence  of  the  court.  It  is  true 
that  the  mode  of  proceeding  for  contempt  is  not  the  same 
in  every  case  of  such  misbehavior.  Where  the  contempt 
is  committed  directly  under  the  eye  or  within  the  view  of 
the  court,  it  may  proceed  upon  its  own  knowledge  of  the 
facts  and  punish  the  offender  without  further  proof,  and 
without  issue  or  trial  in  any  form,  Ex  parte  Terry,  128 
U.  S.  289,  309,  whereas,  in  cases  of  misbehavior  of  which 
the  judge  cannot  have  such  personal  knowledge,  and  is  in- 
formed thereof  only  by  the  confession  of  the  party  or  by 
the  testimony  under  oath  of  others,  the  proper  practice  is 
by  rule  or  other  process  to  require  the  offender  to  appear 
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and  show  cause  why  he  should  not  be  punished.  4  Bl. 
Com.  286.  But  this  difference  in  procedure  does  not  affect 
the  question  as  to  whether  particular  acts  do  not,  within  the 
meaning  of  the  statute,  constitute  misbehavior  of  the  court. 

"  If,  while  Flores  was  in  the  court  room  waiting  to  be 
called  as  a  witness,  the  appellant  had  attempted  to  deter 
him  from  testifying  on  behalf  of  the  government,  or  had 
offered  him  money  not  to  testify  against  Goujon,  it  could 
not  be  doubted  that  he  would  have  been  guilty  of  misbe- 
havior in  the  presence  of  the  court  although  the  judge 
might  not  have  been  personally  cognizant  at  the  time  of 
what  occurred.  But  if  such  attempt  and  offer  occurred  in 
the  hallway,  just  outside  of  the  court  room,  or  in  the  witness 
room  where  Flores  was  waiting,  in  obedience  to  the  sub- 
poena served  upon  him  or  pursuanl;  to  the  order  of  the 
court,  to  be  called  into  the  court  room  as  a  witness,  must 
it  be.  said  that  such  misbehavior  was  not  in  the  presence 
of  the  court  ?    Clearly  not. ' ' 

The  case  of  the  People  ex  rel.  Munsell  v.  The  Court  of 
Oyer  &  Terminer,  101  N.  Y.  245,  does  not  conflict  with  these 
views.  It  was  there  conceded  that  the  respondent's  act  was 
not  a  criminal  contempt,  as  such  contempts  are  defined  in 
the  Code  of  Civil  Procedure,  §  8.  It  was,  however,  an  ex- 
ceedingly dangerous  contempt,  and  should  be  enumerated 
among  the  criminal  contempts,  for  the  act  would  probably 
have  entitled  the  defendant  to  a  new  trial  in  case  of  con- 
viction. Code  of  Criminal  Procedure,  §  465,  subd.  2.  If 
the  verdict  in  that  case  had  been  the  other  way,  the  defend- 
ant, under  the  reasoning  of  the  court,  could  doubtless  have 
secured  the  juror's  punishment  as  for  a  civil  contempt. 
But  his  misconduct  was  not  committed  in  the  presence  of 
the  court  or  in  the  presence  of  any  of  its  constituent  parts. 
It  was  entirely  outside  of  and  apart  from  the  court  and  its 
judicial  machinery.  It  consisted  in  the  juror's  visiting  the 
scene  of  the  affray  unaccompanied  by  his  fellows,  and  with- 
out the  order  of  the  court.  Such  an  act  was  not  enumerated 
among  criminal  contempts,  and  the  statute  expressly  limits 
the  power  to  punish  ex  propria  motu  to  such  enumerated 
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contempts.    The  court  held  that  the  act  was  not  even  a  civil 
contempt  which  the  people  could  punish,  because  the  people 
had  not  suffered  in  their  pecuniary  interests.    But  as  pre- 
viously observed,  the  defendant,  if  put  to  expense  by  the 
necessity  for  a  new  trial,  might  have  invoked  the  statute  as 
to  civil  contempts.    The  case  is  certainly  not  in  point  as  to 
the  question  now  under  consideration,  and  does  not  in  any 
wise  affect  the  present  conclusion.    That  conclusion  is  that| 
the  respondent  was  guilty  of  a  criminal  contempt,  and  that'   '  /r' 
such  contempt  was  committed  in  the  immediate  view  andf  ^ 
presence  of  the  court. 

It  follows  that  a  commitment  should  issue.  As  to  the 
extent  of  the  punishment,  I  apprehend  there  can  be  no 
question.  The  maximum  authorized  by  statute  is  wholly 
inadequate.  The  offense,  as  we  have  seen,  was  a  grave  one. 
It  evinced  a  total  disregard  of  what  is  due  to  the  people  in 
the  decent  and  orderly  administration  of  justice.  No  re- 
pentance has  been  exhibited,  no  apology  offered,  no  expres- 
sion of  regret  vouchsafed.  The  determination  has  been  to 
do  wrong,  to  do  it  deliberately,  and  to  persist  in  it  defiantly; 

The  respondent  is  committed  to  the  county  jail  for  thirty 
days,  and  a  fine  is  imposed  of  $250. 

Van  Bbunt,  P.  J.  Little  need  be  added  to  the  opinion 
rendered  by  Mr.  Justice  Bareett  upon  the  return  of  the 
order  to  show  cause  why  the  relator  should  not  be  punished 
for  contempt. 

Writ  dismissed. 


d.  Damages  caused  by  injunction'.     Code  Civ.  Pro.    §§  623-5. 

APOLLINARIS  CO.  v.  VANABLE. 

136  N.  Y.  46.    Decided  1892. 

Appeal  from  an  order  of  the  General  Term  which  af- 
firmed an  order  of  Special  Term  appointing  a  referee  to 
ascertain  and  assess  damages  sustained  by  the  issuing  of 
a  preliminary  injunction  herein. 
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This  action  was  brought  to  sustain  the  infringement  of 
a  trade-mark.  A  temporary  injunction  was  granted,  plain- 
tiff giving  an  undertaking  in  the  usual  form. 

Thereafter  on  application  of  defendants  an  order  was 
granted  adjudging  plaintiff  guilty  of  contempt,  iP^J^t^ifgfc^^^^' 
ing  to  prevent  the  execution  of  a  commission  aiid  as  a      ~~' 
punishment  therefor  directing  a  dismissal  of  the  complaint 
and  dissolution  of  the  injunuction. 

Andrews,  J.  The  sole  question  on  this  appeal  is  whether 
an  order  made  on  the  application  of  the  defendants  after 
the  commencement  of  the__actiQJi)  to  punish  the  plaintiff 
for  contempt  for  interfering  to  prevent  the  execution  of 
a  commission  to  take  testimony,  issued  upon  the  applica-  ■  ' 

tion  of  the  defendants,  by  which  order  plaintiff  was  ad-    ;t^^^ 
judged  guilty  of  the  contempt  charged,  and  which  directed    ^%.^, 
as  a  punishment  that  the  plaintiff's  complaint  should  be   liWr*^^. 
dismissed  and  the  temporary  injunction  granted  at  the     /*  ^ 
commencement  of  the  action  should  be  dissolved,  followed  ^"^h, 
by  an  actual  dismissal  of  the  complaint  and  a  dissolution  ^.^.o^Ui 
of  the  injunction  in  pursuance  of  the  order,_constituted  a   a,.c^,aJ^ 
breach  of  the  undertaking  of  the  sureties  given  on^Ee" 
issuing  of  the  preliminary  injunction  to  pay  the  defend- 
ants in  the  action  such  damages,  not  exceeding  the  sum 
mentioned  in  the  undertaking,  "  as  they  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that 
the  plaintiff  was  not  entitled  thereto." 

The  object  of  the  action  was  to  procure  a  judgment  re- 
straining the  defendants  from  the  infringement  of  a  trade- 
mark. The  right  to  a  temporary  injunction  depended  upon 
the  same  facts  as  did  the  final  relief  sought  in  the  action. 
The  interference  of  the  plaintiff,  which  constituted  the 
contempt,  was  a  protest  made  on  its  behalf  addressed  to  the 
American  Counsul  at  Cologne  against  his  acting  as  com- 
missioner under  the  commission  issued  to  him,  on  the 
ground  that  by  the  regulations  of  the  German  government 
a  commission  to  take  testimony  in  that  jurisdiction,  issued 
from  our  courts,  could  not  be  legally  executed  by  a  foreign 
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consul,  and  that  the  oath  taken  by  witnesses  and  the 
evidence  given  under  the  commission  to  such  consul  would 
be  extrajudicial.  The  law  seems  to^as  claimed  by  the  plain- 
tiff, but  the  court  properly  held  that  this  did  not  justify  the 
plaintiff  in  interfering  to  prevent  the  execution  of  the  com- 
mission. In  settling  the  order  in  the  contempt  proceedings, 
the  judge  who  settled  the  order  was  asked  by  the  defend- 
ants' counsel  to  insert  in  the  reference  to  the  injunction  a 
statement  "  that  it  is  finally  decided  that  the  plaintiff  is 
not  entitled  thereto."  The  judge  declined  to  do  so,  say- 
ing: "  No  decision  had  been  or  could  be  made  on  the 
merits." 

We  are  of  the  opinion  that  the  dismissal  of  the  complaint ' 
and  the  dissolution  of  the  injunction  under  the  circum- 
stances stated,  did  not,  either  in  fact  or  in  law,  constitute 
an  adjudication  that  the  plaintiff  was  not  entitled  to  the 
preliminary  injunction  in  the  action.  That  question  was-' 
not^before_^thje-,£ourt,  and  was  not. and  could  not  have 
been^deci,deii.,  in  the  Cflntempt  proceedings.  The  under- 
taking related  to  the  right  of  the  plaintiff  to  a  temporary 
injunction  at  the  commencement  of  the  action,  and  the 
obligation  assumed  by  the  sureties  was  to  pay  damages  in 
case  the  court  "  finally  decides  that  the  plaintiff  was  not 
entitled  thereto."  The  sureties  upon  such  an  undertak- 
ing may  be  held  in  some  cases,  although  there  has  been 
no  formal  adjudication  against  the  right  to  the  temporary 
injunction.  Where  the  plaintiff  ex  parte,  and  without  the 
consent  of  the  defendants,  enters  an  order  vacating  the 
injunction  and  discontinuing  the  action,  this  is  equivalent 
to  an  adjudication  that  the  plaintiff  was  not  entitled  to  the 
injunction  when  granted.  The  purpose  of  requiring  an 
undertaking  would  be  thwarted  if  in  such  a  case  the 
sureties  were  not  held.  (Pacific  Mail  Steamship  Co.  v. 
Toel,  i8i5  N.  Y.  646.)  It  would  seem,  upon  the  same  prin- 
ciple, that  if  the  case  Avas  dismissed  upon  the  application 
of  the  defendants  for  want  of  prosecution,  the  inference 
should  be  indulged  that  no  right  to  an  injunction  existed 
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when  it  was  issued,  and  the  dismissal  should  be  treated  as 
an  adjudication  against  the  right. 

But  where,  as  in  the  present  case,  the  defendants  secure 
a  dismissal  of  the  action  and  a  dissolution  of  the  injunc- 
tion upon  some  matter  arising  subsequent  to  the  commence- 
ment of  the  action  and  having  no  relation  to  the  merits, 
either  directly  or  by  inference,  it  would,  we  think,  be  con- 
trary to  the  natural  or  reasonable  interpretation  of  the 
transaction  to  hold  that  the  dismissal  was  a  determination 
by  the  court  that  the  plaintiff  at  the  time  the  temporary  in- 
junction was  issued,  "  was  not  entitled  thereto,"  and  es-; 
pecially  would  it  be  contrary  to  principle  to  so  adjudge' 
against  the  sureties  in  the  undertaking.  (Palmer  v.  Foley, 
7  N.  Y.  106;  Johnson  v.  Elwood,  82  id.  363.) 

Orders  reversed. 

Freifeld  v.  Sire,  96  App.  Div.  296.  A  party  is  entitled  to  damages, 
not  only  for  all  expenses  which  he  has  incurred  for  fees  and  for  legal 
expense  in  removing  the  temporary  injunction,  but  also  for  any  damage 
to  his  business,  or  otherwise  necessarily  resulting  from  the  injunction. 
Havey  v.  Rubber-Tip  Pencil  Co.,  50  N.  Y.  335. 


3.  Attachment. 


a.  In  what  cases  allowed.    Code  Civ.  Pro.   §  635. 

PENOYAR  V.  KELSEY. 

150  N.  Y.  77.    Decided  1896. 

The  Appellate  Division  of  the  Supreme  Court  certified 
to  the  Court  of  Appeals  a  question  ill  the  following  form : 

"And  it  is  hereby  certified  that  a  question  has  arisen 
under  section  1636  of  the  Code  of  Civil  Procedure  which 
provides  that  an  attachment  may  issue,  viz. :  '  Where,  for 
the  purpose  of  procuring  credit,  or  the  extension  of  credit, 
the  defendant  has  made  a  false  statement  in  writing,  under 
his  own  hand  or  signature,  or  under  the  hand  and  signature 
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of  a  duly  authorized  agent,  made  with  his  knowledge  and 
acquiescence,  as  to  his  financial  responsibility  or  standing,' 
whether  an  alleged  false  statement  in  writing  by  a  debtor, 
which  does  not  come  to  the  knowledge  or  notice,  of  a  cred- 
itor until  after  credit  has  been  given  to  the  debtor,  is 
sufficient  to  authorize  the  granting  of  a  warrant  of  attach- 
ment under  such  provisions." 

Vann,  J.  The  question  certified  to  us  for  determination 
depends  upon  the  construction  of  section  636  of  the  Code  of 
Civil  Procedure,  which  prescribes  "  what  must  be  shown 
to  procure  "  a  warrant  of  attachment  against  property. 
The  learned  counsel  for  the  respective  parties  differ  as  to 
the  rule  of  construction  that  should  be  applied,  the  one 
contending  that  it  should  be  strict,  because  the  provision  is 
in  derogation  of  the  common  law,  while  the  other  insists 
that  it  should  be  liberal,  because  the  statute  does  not  dero- 
gate from  the  common  law,  but  merely  amplifies  a  well- 
known  common-law  remedy.  The  process  of  attachment, 
as  it  existed  under  the  common  law,  differed  in  its  nature 
and  object  from  the  provisional  remedy  now  known  by  that 
name.  Its  original  purpose  was  to  acquire  jurisdiction  of 
the  defendant  by_eomp£lliiig  him  to  a.ppear  in  court  through 
the  seizure  of  his  prQp.e£t£.-jyliich  ha-fflrfeited  if  he  did  not 
appear,  or^fumish  sur-frties- for  his  appearance.  (3  Black- 
stone's  Com.  280;  *  *  *.)  It  was  part  of  the  service  of 
process  in  a  civil  action  through  a  species  of  distress,  in 
which  the  goods  attached  were  the  ancient  vadii  or  pledges. 
(Bond  v.  Ward,  7  Mass.  123, 128;  Gilb.  Law  of  Distress,  24.) 
As  said  in  the  case  last  cited,  "  the  practice  of  attaching 
the  effects  of  a  defendant  and  holding  them  to  satisfy  a 
judgment,  which  the  plaintiff  may  recover,  when,  perhaps, 
judgment  may  be  for  the  defendant,  is  unknown  to  the 
common  law,  and  is  founded  on  our  statute  law."  Its 
presenJLBMPOSQ  is  not  to  compel  appearance  by  the  debtor, 
butJ;q^eouTe  the  debt  or  claim^of_the  credi  It  is  a  pro- 

ceeding in  rem  and  the  process  may  issue,  in  certain  cases, 
whether  the  defendant  has  been  served  with  a  summons  of 
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not,  although  inability  to  serve,  through  the  fault  of  the 
defendant,  is  a  ground  upon  which  the  warrant  may  be 
granted.  It  "^exists,  as  a  provisional^emedy,  only  when 
arrhWri'/prl  by  gtajjiifi^jid^  ,a.s  suoh.  is  comparativley  recent 
inj,ts__origm^  While  attachments  were  permitted  in  Jus- 
tices' Courts  by  the  Revised  Statutes  and  were  extended 
somewhat  by  the  Nonimprisonment  Act,  they  were  proceed- 
ings in  the  nature  of  original  process,  by  which  the  action 
was  commenced.  (2  R.  S.  274;  L.  1831,  ch.  300;  Bradner 
on  Attachment,  2.  See,  also,  1  Webster  &  Skinner,  236; 
2  R.  L.  1813,  p.  157.)  Attachment  as  a  provisional  remedy, 
with  the  object  of  securing  a  debt  by  preliminary  levy  upon 
property  to  conserve  it  for  eventual  execution,  was  created 
by  the  Code  of  Procedure,  and  has  been  continued  and 
extended  by  the  Code  of  Civil  Procedure.  (Code  Proc. 
§  227;  Code  Civ.  Pro.  §  635.) 

Unlike  the  attachment  against  absent  or  absconding 
debtors  under  the  Revised  Statutes  or  the  Stilwell  Act, 
which  sequestered  the  property  of  the  debtor  for  the  benefit 
of  all  the  creditors  alike,  this  proceeding _is_f or  the  benefit 
^J±.e  attaching  jsredyiGj:.'alQper"iris~not  only  created  by 
sta'tute,  but  has  substantially  none  of  the  features  peculiar 
to  the  common-law  remedy.  As  said  by  a  recent  writer, 
"  it  amounts  to  the  involuntary  dispossession  of  the  ownor 
prior  to  any  adjudication  to  determine  the  rights  of  the 
parties.  It  violates  every  principle  of  proprietary  right 
held  sacred  by  the  common  law.  It  is,  to  some  extent, 
equivalent  to  execution  in  advance  of  trial  and  judgment. 
Property  is  taken,  under  legal  process,  at  the  instance  of 
one  without  even  a  claim  of  title  from  the  possession  of 
another  whose  title  is  unquestioned;  and  though  the  mere 
taking  does  not  work  any  change  in  the  ownership  of  the 
property,  it  seriously  affects  some  of  the  most  important 
incidents  of  that  ownership,  and  may  even  be  the  means  of 
thwarting  the  owner  in  his  endeavors  to  meet  the  just 
demands  against  him."     (Wade  on  Attachment,  §  2.) 

Owing  to  the  statutory  origin  and  harsh  nature  of  this 
remedy  the  section  in  question  should  be  construed,  in 
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accordance  with  the  general  rule  applicable  to  statutes  in 
derogation  of  the  common  law,  strictly  in  favor  of  those 
against  whom  it  may  be  employed.     (Id.;  Sharp  v.  Speir, 
4  Hill,  76,  86;  "Waples  on  Attachment,  §  23.)    Nonresidence, 
departure  from  the   state,  or  concealment  therein,  with 
intent  to  defraud  or  to  avoid  the  service  of  process,  were 
at  first  the  only  grounds  upon  which  an  attachment  might 
issue.     (Code  Proc.  1849,  §  229.)     Afterward  the  statute! 
was  so  extended  as  to  provide  that,  in  addition  to  the  fore-; 
going  grounds,  if  the  defendant ' '  has  removed,  or  is  about 
to  remove,  property  from  the  state,  with  intent  to  defraud 
his  creditors;  "  or  if  he  "  has  assigned,  disposed  of,  se- 
creted, or  is  about  to  assign,  dispose  of  or  secrete  property^ 
with  the  like  intent,"  a  warrant  might  be  issued.     (Code' 
Civ.  Pro.  1891,  §  636.)     The  section  continued  in  this  form 
until  1894,  when  the  clause  now  in  question  was  added  in 
these  words,   "  ox  where,   for  the  purpose   of  procuring 
credit,  or  the  extension  of  credit,  the  defendant  has  made  a 
false  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agent, 
made   with   his   knowledge    and    acquiescence,    as    to    his 
financial  responsibility  or  standing."     (L.  1894,  ch.  736, 

§1.) 

It  will  be  observed  that  prior  to  this  amendment  the 
grounds  upon  which  attachments  might  be  issued  were  not 
personal  to  any  creditor,  but  affected  all  alike.  They  were 
of  two  classes :  1.  Those  relating  to  the  person  of  the  de- 
fendant, such  as  nonresidence,  departure  from  the  State,  or 
concealment  therein;  2.  Those  relating  to  his  property  and 
his  fraudulent  conduct  in  connection  therewith.  None  of 
them  related  to  the  creation  of  the  debt,  and  with  a  single 
exception  all  were  founded  upon  acts  done  with  a  furtive 
intent,  which  injured  one  creditor  the  same  as  another, 
either  by  preventing  the  service  of  process,  or  depleting 
assets  in  which  all  were  interested.  The  exception,  non- 
residence,  while  not  wrongful,  related  to  jurisdiction  and 
applied  to  all  creditors  with  the  same  force.  As  all  of  the 
grounds  were  general  and  impersonal,  affecting  all  of  the 
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creditors  in  the  same  way,  of  course,  any  creditor  could  take 
advantage  of  any  ground  that  existed.  By  the  amendment 
of.  1894,  however,  a  new  element  was  introduced,  which  the  - 
defendants  claim  is  personal  to  the  creditor  giving  or  ex- 
tending the  credit,  but  which  the  plaintiffs  claim  is  general 
in  its  effect  and  designed  to  provide  immediate  security  for 
all  creditors  whenever  the  debtor  is  proved  to  have  been 
guilty  of  making  written  misrepresentations  as  to  hisj 
financial  standing  for  the  purpose  of  procuring  credit.  Ifl 
the  intention  was  to  extend  the  remedy  only  to  a  creditor 
injured  by  the  fraud,  the  statute  is  not  a  radical  departure 
in  legislation,  for  the  practice  of  fraud,  providedJi-resulta. 
in  lawful  damages,  is  an  authorized  ground  for  a.n_Qrder  of 
arrest.  If,  however,  the  plaintiffs'  contention  is  correct, 
an  unprecedented  rule  has  been  hiade,  which  may  destroy 
the  credit  system  and  bring  confusion  to  the  transaction  of 
business. 

While  the  statute  prescribes  the  purpose  of  the  false 
statement,  it  does  not  in  terms  prescribe  the  effect,  nor 
require  that  the  statement  should  result  in  procuring  credit, 
yet  it  would  be  unreasonable  to  hold  that  the  legislature 
intended  a  statement,  which,  although  false  and  made  with 
evil  motives,  was  absolutely  harmless,  should  be  followed 
by  such  grave  consequences.  It  would  be  an  anomaly  in 
commercial  law  to  permit  a  wrongful  act,  that  injured  no 
one,  to  disrupt  a  man's  business  by  allowing  any  creditor 
to  seize  his  property  at  any  time.  The  law  furnishes  a 
remedy  only  for  such  wrongful  acts  as  result  in  injury. 
That  is  the  theory  upon  which  actions  are  founded  and 
upon  which  all  provisional  remedies  are  allowed,  except 
where  the  debtor  is  not  amenable  to  ordinary  process  and  it 
is  necessary  to  proceed  against  his  property,  because  there 
is  no  jurisdiction  of  his  person.  Wrongs  not  simply  de- 
signed, but  executed,  or  in  process  of  execution,  are  those 
recognized  by  the  law.  Abstract  wrongs  are  disregarded, 
because  they  do  no  harm.  If  a  false  statement  is  made  for 
the  purpose  of  procuring  credit,  but  without  having  that 
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effect,  no  creditor  is  injured.  If  it  is  made  to  one  who  does 
not  believe  it,  or  does  not  act  upon  it,  why  should  it  become 
the  basis  of  this  summary  remedy?  If  made  to  a  com- 
mercial agency  and  it  rests  quietly  upon  the  books  vpithout 
coming  to  the  knowledge  of  any  one  who  relies  upon  it,  no 
reparation  is  needed,  because  no  mischief  has  resulted. 
No  right  has  been  violated,  no  wrong  suffered  and  no  dam- 
ages sustained.  Although  the  statute  is  silent  upon  the 
subject,  we  think  that  the  strict  rule  of  construction  that 
we  have  adopted  requires  us  to  hold  that  the  false  sjtate- 
ment  must  be  successful  in. pxacuzing. credit  from  j&Qiae„one 
in  order  to  authorize  an^ attachment. 

But  suppose  the  specified  fraud  has  been  successfully 
practiced  upon  one  creditor,  does  that  allow  another  to  take 
advantage  of  it,  although  it  had  not  come  to  his  notice 
when  he  gave  or  extended  credit  to  the  debtor?  We  thinki 
not,  for  the  reasons  already  given^  but  mainly  because  he 
was  not  injured.  He  was  neither  deceived,  nor  defrauded 
by  a  statement  of  which  he  had  not  heard  when  his  debt 
was  contracted.  He  gave  no  credit  on  the  strength  of  a 
representation,  made  at  some  other  time  to  some  other 
person.  We  think  that  the  remedy,  so  far  as  is  based 
upon  the  clause  under  consideration,  is  confined  to  the 
creditqrjdefrauded  .and  tha|;  no  one  can  resort  to  ifTexcept 
those  who  gave  or  extended  .GK&dit.  to  the_debtori,jrelying 
upon  his  siatement^aStoJaaia.  The  inconvenience  and  injus- 
tice resulting  from  any  construction  is  so  manifest  as  to 
bear  strongly  upon  the  intention  of  the  legislature,  for  a 
statute  should  be  so  contrued,  when  the  language  will 
permit,  as  to  make  it  practicable,  just  and  reasonably 
convenient.  (Eosenplaenter  v.  Eoessle,  54  N.  Y.  2G2,  265.) 
It  is  unreasonable  to  suppose  that  the  legislature  intended 
that  a  single  false  statement  should  follow  a  man  through 
life  and  expose  his  property  to  attack  by  his  creditors,  at 
any  time  they  chose.  This  would  virtually  withdraw  from 
his  property,  for  all  time,  the  safeguards  which  protect  the 
property  of  all  other  persons.    It  would  be  perpetual  out- 
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lawry  applied  to  Ms  property  and  would  tend  not  only  to 
drive  him  out  of  his  business,  but  to  expel  him  from  the 
state.  It  would  violate  every  precedent  and  all  analogies 
and  we  think  that  if  the  legislature  intended  to  impose  such 
a  severe  penalty  for  possibly  a  single  false  step,  it  would 
have  said  so  in  plain  terms. 

We  are  thus  led  to  answer  the  question  certified  in  the 
negative  and  to  affirm  the  order  appealed  from,  with  costs. 

An  action  on  a  foreign  judgment  is  an  Action  upon  an  implied  eon- 
tract  within  the  meaning  of  Code  section  ^5.  Gutta  Percha  &  R.  Mfg. 
Co.  V.  Mayor,  108  N.  Y.  276.  An  action  to  compel  a  trustee  to  account 
and  pay  over  the  trust  funds  to  beneficiaries  is  not  an  action  "  to  recover 
a  sum  of  money  only"  (Thorington  v.  Merrick,  101  N.  Y.  5),  nor  is 
an  action  against  an  heir  to  charge  debt  of  the  decedent  upon  real  estate, 
though  the  ultimate  object  in  each  may  be  to  recover  a  sum  of  money. 
Avery  v.  Avery,  11&  App.  Div.  698. 

In  James  v.  Signell,  60  App.  Div.  75,  it  was  held  that  attachment 
can  not  be  granted  in  an  action  brought  under  Code  section  3^02^ 
because,  although  the  action  is  to  recover  damages  for  an  injury  to  the 
property  of  the  plaintiff,  the  act  giving  rise  to  the  cause  of  action  is 
"a  personal  injury"  and  hence  is  excluded  when  sections  635  and  32^3^ 
subd.  10,  are  read  together.  But  it  was  held  in  Matter  of  Meekin  v. 
B.  H.  E.  R.  Co.,  164  N.  Y.  145,  that  such  an  action  survives  the  death 
of  the  administrator  and  sole  next  of  kin  since  the  right  of  action  is  to 
recover  for  an  injury  "  to  the  property,  rights  or  interests "  of  the 
beneficiaries  and  not  for  injuries  to  the  person  of  decedent.  It  would 
seem  that  attachment  could  be  granted  in  sach  eases. 

attachment  cannot  issue  against  a  national  bank.  Van  Reed  v. 
People's  NatTBiHk,  173  'W.  Y.  314. 

Attachment  will  lie  against  one  who  resides  in  another  state  although 
his  -place  of  business  isin  Niw^VorlZ  lVaIIace~'&  Sons"??  Castle,  68 
N.  Y.  370.  ""'  -5?n  'Ct'cX, 

Giving  a  preference  to  one  creditor  over  others  is  not  fraudulent 
(Nat.  Park  Bk.  v.  Whitmore,  104  N.  Y.  297,  302),  but  the  threat  to 
do  so  and  thus  prevent  other  creditors  from  reaching  any  of  defend- 
ant's property  is  fraudulent  and  will  justify  attachment.  Lukens  I.  & 
S.  Co.  V.  Payne,  13  App.  Div.  11,  14. 
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b.  Necessary  papers. 
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HAEBLER  v.  BERNHARTH. 
115  N.  Y.  459.    Decided  1889. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  made  April  16,  1889, 
which  affirmed  an  order  of  the  Special  Term  vacating  an 
attachment  at  the  instance  of  subsequent  attaching  cred- 
itors. 

Andrews,  J.  The  general  rule  that  no  appeal  lies  to  this 
court  from  an  order  of  the  General  Term,  vacating  an  at- 
tachment, notwithstanding  there  was  jurisdiction  to  grant 
the  writ  upon  the  papers  presented  on  the  application 
therefor,  does  not  in  reason  apply  where  the  attachment  is 

vacated  on  the  motion  of  a   gnVigpgnpnt   nttapTiino-  p.rprljtnr 

or  lienor.  The  general  rule  proceeds  on  the  ground  that  a 
plaintiff  in  an  action  has  no  absolute  legal  right  in  any 
case  to  the  issuance  of  an  attachment  against  the  property 
of  a  defendant.  The  court  or  officer  to  whom  an  applica- 
tion for  an  attachment  is  made  may  deny  the  application, 
although  a  formal  case  may  be  made,  either  because  the 
facts  are  stated  with  too  much  generality,  or  the  case 
made  is  not,  in  the  opinion  of  the  court  or  judge,  suffi- 
ciently plain  to  justify  this  extraordinary  remedy,  or  in- 
stead of  denying  the  application  absolutely,  the  court  or 
officer  may  require  additional  proof  of  the  jurisdictional 
facts,  although  there  is  not  an  entire  absence  of  evidence 
of  their  existence  in  the  proofs  presented.  Where  an  at 
tachment  is  granted  the  defendant  may  appeal  to  the  Gen- 
eral Term,  and  upon  such  appeal  the  General  Term  may  re 
view  the  discretion  exercised  in  granting  the  attachment, 
as  well  as  the  question  of  jurisdiction.  If  the  General  Term 
vacate  the  attachment  on  the  appeal  of  the  defendant  in 
the  action,  it  will  be  deemed  to  have  acted  in  the  exercise 
of  its  discretion,  unless  its  decision  is  placed  solely  on  the 
question  of  power,  and  there  the  matter  ends  and  no  fur- 
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tlier  review  can  be  had.  But  where  the  proceeding  to  va- 
-cai£__llLe_  attachment  is  taken  by  a  subsequent  lienor,  and 
jiotjay:  the  defendant  in  the  action,  and  the  appeal  to  the 
General  Term  is  taken 'by  him,  the  question  before  the 
General  Term  is  one  of  strict  legal  right,  and  no  question 
oT~di  screttoiTis^resented.  The  sole  point,  then,  to  be  de- 
termined, is  as  to  priority  in  point  of  law  of  the  liens  of 
the  respective  parties.  It  is,  then,  purely  a  question 
whether  there  was  jurisdiction  to  grant  the  attachment  on 
the  papers  presented.  It  would  be  an  anomaly  that  a  court 
should  exercise  a  discretion  as  to  which  of  two  contesting 
creditors  it  would  award  priority  of  lien.  The  order  of  the 
General  Term  in  this  case,  which  affirmed  the  order  of  the 
Special  Term  vacating  the  plaintiff's  attachment  at  the 
instance  of  a  subsequent  creditor,  is,  thfirefore,  appealable 
to  this  court. 

"We  think  the  papers  presented  to  the  judge,  upon  which 
the  attachment  was  granted,  contained  some  evidence  to 
establish  the  necessary  jurisdictional  facts  and  justified  the 
granting  of  the  writ.  These  papers  consisted  of  a  com- 
plaint verified  by  the  plaintiff  and  a  separate  affidavit  made 
by  him.  The  complaint  set  forth  a  cause  of  action  on  con- 
tract for  the  breach  of  a  warranty  on  the  sale  of  beans.  It 
alleges  that  between  the  30th  day  of  January  and  the  4th 
day  of  February,  1888,  the  plaintiffs  bought  of  the  defend- 
ants one  thousand  bags  of  beans  to  be  shipped  from  France, 
and  that  the  purchase  price  was  paid  March  22,  1888 ;  that 
the  defendants  warranted  that  the  beans  should  be  of  a 
kind  and  quality  equal  to  a  sample  furnished  at  the  time  of 
the  purchase ;  that  the  beans  delivered  .under  the  contract 
were  of  a  kind  and  quality  not  equal  to  the  sample,  but  were 
greatly  inferior  thereto ;  that  Jby  reason  of  the  breach  of 
warranty  the  plaintiffs  were  damaged  in  the  sum  of  $1,- 
064.51.  The  affidavit  states  the  purpose  of  the  action ;  that 
lEe  defendants  are  nonresidents  of  this  State  and  reside 
at  Havre,  France,  and  that  the  plaintiffs  are  entitled  to  re- 
cover from  the  defendants  the  sum  of  $1,064.51,  over  and  . 
above  all  counterclaims  known  to  the  affiant.    Section  636 
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of  the  Code  prescribes  the  conditions  of  procuring  an  at- 
tachment. By  subdivision  one  of  that  section  the  plaintiff 
must  show,  by  affidavit  to  the  satisfaction  of  the  judge, 
that  one  of  the  causes  of  action  specified  in  the  last  section 
(§  635)  exists  against  the  defendant.  If  the  action  is  to 
recover  damages  for  breach  of  contract,  the  affidavit  must 
show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated, 
over  and  above  all  counterclaims  known  to  him.  The  case 
comes  under  this  subdivision.  Objection  is  taken  that  the 
contract  on  which  the  action  is  brought  is  not  alleged  with 
sufficient  definiteness  in  the  complaint,  but  the  principal 
objection  is  that  no  facts  are  shown  upon  the  papers  from] 
which  it  can  be  seen  that  the  plaintiffs  have  sustained  dam- 
ages from  a  breach  of  the  warranty  to  the  amount  of  $1,- 
064751,  "or,  indeed,  in  any  amount  beyond  nominal  damages.l 
The  complaint  contains  all  the  necessary  elements  of  a 
cause  of  action  for  a  breach  of  warranty.  It  alleges  a  sale, 
a  warranty,  a  breach  of  the  warranty,  and  damages  conse- 
quent thereon  in  a  sum  stated.  The  affidavit  supplements 
the  statement  of  the  amount  of  damages  in  the  complaint 
by  the  averment  that  the  plaintiffs  are  entitled  to  recover 
that  sum  for  the  breach  of  the  warranty  over  and  above  all 
counterclaims.  The  rule  of  damages,  upon  the  facts  stated, 
is  the  difference  in  value  between  beans  of  the  kind  and 
quality  of  the  sample  and  those  of  the  kind  and  quality 
delivered.  The  complaint  does  not  distinctly  show  upon 
its  face  that  upon  this  rule  the  damages  would  be  the 
sum  stated.  But  it  cannot  be  supposed  that  beans  greatly 
inferior  in  quality  to  those  warranted  would  be  worth 
but  a  nominal  amount  less  than  beans  of  greatly  su- 
perior kind  and  quality.  The  difference  in  the  value  of 
different  kinds  of  merchandise  is  in  very  many,  perhaps 
is  most  cases,  mere  matter  of  opinion.  The  allegation  in 
the  complaint  that  the  damages  were  the  sum  stated  is  an 
averment  of  a  fact  in  form,  but  really  of  the  opinion  of  the 
plaintiffs  that  the  damages  were  so  much,  and  this  they 
verified.  The  complaint  and  affidavit  upon  this  point  is 
undoubtedly  very  general,  and  is  open  to  criticism.    But 
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■dealing  here  solely  with,  the  question  of  jurisdiction,  we 
think  the  affidavits  did  tend  to  show  a  cause  of  action  on  I 
contract,  and  a  liability  of  the  defendants  to  the  amount 
stated,  and  this  was  enough  to  sustain  the  attachments. 
(Steuben  Co.  Bank  v.  Alberger,  78  N.  Y.  258.)  Many  cases 
have  been  cited  upon  the  point  that  affidavits  to  procure 
an  attachment  should  make  a  plain  case,  and  attachments 
have  been  frequently  vacated  because  the  facts  were  loosely 
or  argumentatively  stated  in  the  affidavits.  It  is  certainly 
reasonable  that  the  judge  should  insist  upon  a  full  and 
clear  statement  of  facts,  bringing  the  case  immediately 
within  the  statutory  conditions  before  granting  the  war- 
rant. The  issuing  of  process,  by  which  the  property  of  a 
defendant  may  be  impounded  before  judgment,  should  be 
attended  with  all  reasonable  safeguards  to  prevent  impo- 
sition or  oppression.  If  the  order  vacating  the  attachment, 
from  which  this  appeal  is  taken,  had  been  obtained  on  the 
application  of  the  defendant  in  the  action,  this  court  could 
not  interfere.  But  as  the  action  of  the  Special  and  General 
Terms  is  divested  of  any  element  of  discretion,  and  t^  i?**,ij , 
nTTlv^inquiryi&.Jiidi&thjejuiJ^^  conferred  juiisdiction 

tQ_£rantJ]ifi„iEaE£aiai,  the  conclusion Jhayujisdiction  ex-  ,  Qj- 
isted  determines  the  appeal. 

Orders  reversed. 


BLOOMINGDALE  v.  COOK. 
35  App.  Drv.  360.     Decided  1898. 
Appeal  by  defendants  from  an  order  denying  the  de- 
fendants' motion  to  vacate  a  warrant  of  attachment  ob- 
tained against  them  upon  the  ground  that  they  were  non- 
residents. 

Woodward,  J.    The  motion  to  vacate  the  attachment  was 
made  upon  the  papers,  and  was  based  upon  two  defects, 
only  one  of  which  is  necessary  to  be  considered  at  this 
time.    It  is  contended  that  the  affidavit  on  which  the  war-  I  ^ 
rant  of  attachment  was  issued  was  defective,  in  that  it  I      ^ 
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failed  to  state  the  facts  necessary  to  show  the  court  that  the 
plaintiff  is  entitled  to  recover  the  amount  claimed,  as  re- 
quired by  section  636  of  the  Code  of  Civil  Procedure,  which 
reads  as  follows :  "1.  The  one  of  the  causes  of  action 
specified  in  the  last  section  exists  against  the  defendant. 
If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  re- 
cover a  sum  stated  therein,  over  and  above  all  counter- 
claims known  to  him. ' '  f^ 

The  essential  portion  of  the  .affi^^^t  on  which  the  Avar- 
rant  of  attachment  was  granted  states  that :  "  On  or  about 
the  22nd  day  of  April,  1898,  the  plaintiff  and  the  defendants 
agreed  to  sell  and  deliver  to  the  plaintiff  six  carloads  of 
potatoes  at  an  agreed  price  of  seventy  cents  ($0.70)  per 
bushel.  That  the  defendants  have  "failed  and  refused  to 
ship  and  deliver  to  the  plaintiff  the  said  six  carloads  of 
potatoes  as  agreed  upon,  and  that  because  of  the  failure  of 
the  defendants  to  deliver  to  the  plaintiff  the  said  six  car- 
loads of  potatoes,  as  they  had  agreed  to  do,  this  plain-tiff 
has  suffered  damage  by  reason  of  the  breach  of  the  con- 
tract on  the  part  of  the  defendants  in  the  sum  of  twelve 
hundred  and  seventy -fouiv  and ,92/100  dollars." 

Just  how  the  court  is  to  be  Judicially  satisfied  that  the 
plaintiff  is"  entitled  to  recover  the  -amount  stated- in  the  affi- 
i  davit  we  are  unaible  to  see.  The  only  fact  bearing  upon 
the  question  is  that  the  defendants  agreed  to  sell  the  plain- 
tiff six  carloads  of  potatoes  at  seventy  cents  per  bushel, 
and  that  they  have  failed  to  do  so.  It  does  not  state  how 
many  bushels  of  potatoes  are  necessary  to  make  a  carload, 
or  how  many  bushels  of.  potat^.s.werg  involved  in  the  con-j 
tract.  So  far  as  the  Qourt  is  informed  by, the  affidavit  there 
is  no  evidtence  that  the  entire  transaction  involved,  an 
amount  of  money,  equal  to  that  demanded  by  the  plaintiff ; 
it  is  simply  stated  that  there  were  six  carloads  of  potatoes 
contracted  for,  and  that  each  bushel  of  potatoes  contained 
in  these  six  carloads  was  to  be  valued  at  seventy  cents,  and 
this  amount  the  plaintiff  agreed  to  pay.  The  value  of  the 
entire  cargo  is  not  given,  nor  is  there  any  intimation  of 
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the  price  per  bushel  or  per  carload  of  potatoes  at  the  point 
of  delivery  at  the  time  such  delivery  should  have  been  made. 

The  language  of  the  law  is  that ' '  the  affidavit  must  show  / 
that    the   plaintiff   is   entitled   to   recover   a   sum   stated/  Q/^ 
therein,"  and  this  has  clearly  not  been  done  in  the  affidavit! 
under  consideration.    To  show  that  the  plaintiff  is  entitled 
to  recover  the  amount  stated,  it  is  necessary  to  show  the 
price  of  the  potatoes,  the  number  of  bushels  involved,  and 
the  market  price  of  such  potatoes  at  the  proposed  point  of 
delivery,  at  the  time  such  delivery  should  have  been  made. 
The  measure  of  damages  in  the  absence  of  proof  of  special 
damages  growing  out  of  the  failure  of  the  defendants  to 
deliver,  would  be  the  difference  in  price  between  what  they 
would  have  cost  the  plaintiff,  and  what  he  might  have  re- 
ceived for  them  at  the  market  price ;  and  whether  this  woiild  . 
have  been  $1,274,  or  $10,000  does  not  appear  from  the  /  C/"   f 
affidavit  on  which  the  warrant  of  attachment  was  granted,  ' 
and  it  is,  therefore,  defective. 

"A  cause  of  action,"  say  the  court  in  the  case  of  Haskell 
v.  Osborn  (33  App.  Div.  127,  129),  "  may  be  completely  set 
forth  where  only  nominal  damages  can  be  recovered,  and, 
therefore,  in  an  affidavit  upon  which  to  found  an  applica- 
tion for  an  attachment  where  the  damages  are  unliquidated, 
it_is  necessary  for  th|_plaintiff  to  set  out  the  facts  which 
he  claims  prove  his  damages  in  order  that  the  court  may  £. ,, «  j-. 
judge  as  to  whether  he  has  evidence  of  damages,  and  that 
his  allegations  of  damages  are  not  mere  matter  of  specula- 
tion." This  is  the  doctrine  of  Thorington  v.  Merrick  (101 
N.  Y.  5),  and  we  find  no  authorities  which  hold  differently. 

Order  reversed.     ^^^    JL— 
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87  Hun,  269.    Decided  1895. 

Appeal  by  the  New  York  Produce  Exchange  Bank,  a 

junior  attaching  creditor,  from  an  order  of  the  Supreme 

Court,  made  at  the  New  York  Special  Term  on  the  18th  day 

of  February,  1895,  and  entered  in  the  office  of  the  clerk  of 
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the  county  of  New  York,  denying  the  appellant's  motion 
tojvacate_au.warxajit  of  attachment,  and'  also  from  an  order 
made  at  the  New  York  Special  Term  and  entered  in  said 
clerk's  office  on  the  25th  day  of  February,  1895,  denying  the 
appellant's  motion  to  resettle  the  order  of  February,  1895, 
with  notice  of  an  intention  to  bring  up  for  review  upon 
such  appeal  an  order  made  by  a  justice  of  the  Supreme 
Court  on  the  18th  day  of  February,  1895,  permitting  the 
plaintiffs  to  file  additional  affidavits  nunc  pro  tunc  as  of 
December  10,  1894,  so  far  as  the  same  affects  the  rights  of 
the  appellant  already  acquired. 

Van  Beunt,  P.  J.  This  is  an  appeal  from  an  order  made 
upon  a  motion  by  a  subsegiient  attaching  creditor  to  set 
aside  a  prior  attachment  upon~the  papers"  upon  which  it 
was  granted.  No  question  is  presented  as  to  the  status  of 
the  moving  party,  and  the  only  points  brought  up  for  re- 
view are  those  arising  on  the  papers  upon  which  the  first 
attachment  was  granted,  and  the  right  of  the  court  after 
the  making  of  the  motion  to  set  the  same  aside  upon  the 
papers  upon  which  it  was  granted  to  allow  the  introduction 
of  amendatory  affidavits. 

The  attachment  sought  to  be  set  aside  was  granted  upon 
the  affidavit  of  one  of  the  plaintiffs,  which  alleged  that  the 
defendant  was  a  foreign  corporation  organized  and  ex- 
isting under  the  laws  of  the  Dominion  of  Canada  doing 
business  at  St.  Johns,  Newfoundland ;  that  a  cause  of  action 
existed  in  favor  of  the  plaintiffs  against  the  defendant  to 
recover  a  sum  of  money  of  the  character  mentioned  in  the 
act  authorizing  attachment;  that  the  plaintiffs  were  bank- 
ers in  the  city  of  New  York  and  the  defendant  was  a  bank- 
ing corporation,  and  that  on  the  19th  of  November,  1894, 
at  St.  Johns,  Newfoundland,  the  defendant  made  certain  , 
bills  of  exchange  dated  on  that  day  and  directed  the  same 
to  the  London  and  Westminster  Bank  of  London,  and  by 
said  draft  required  said  London  and  "Westminster  Bank 
to  pay  to  the  order  of  themselves  (evidently  meaning  the 
drawers  of  the  drafts)  sixty  days  after  sight  a  certain  sum 
of  money.    The  affidavit  further  stated  that  thereupon  the 
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said  defendant  indorsed  and  delivered  said  bills  of  exehange    ,^^' 
to  the  National  Bank  of  the  Eepublic  of  the  city  of  New^ 
York,  who  sold  the  same  to  the  plaintiffs. 

The  affidavit  then  alleges  upon  information  and  belief 
that  said  bills  of  exchange  were  thereupon  presented  to 
the  London  and  Westminster  Bank  at  London  for  accept- 
ance on  or  about  the  7th  day  of  December,  1894,  but  the 
same  were  not  accepted  and  were  thereupon  duly  pro- 
tested for  nonaeceptance,  of  all  of  which  due  notice  was 
given  to  the  defendant,  and  payment  of  the  defendant  was 
thereupon  demanded.  The  affidavit  further  alleges  that 
the  sources  of  the  deponent's  information  and  belief  were 
a  cable  received  from  the  correspondent  of  deponent's  firm 
in  London,  and  that  no  part  of  said  acceptance  had  been 
paid,  and  there  was  then  due  from  the  defendant  to  the 
plaintiffs  a  certain  sum  over  and  above  all  counterclaims. 

The  ground  which  was  insisted  upon  in  the  court  below 
for  the  vacation  of  the  attachment  was  that  it  appearing 
that  the  defendant  was  a  foreign  corporation,  and  that  the 
cause  of  action  arose  out  of  this  State,  and  it  not  appearing 
that  the  plaintiffs  or  any  of  them  were  residents  of  this 
State,  this  court  had  no  jurisdiction  to  entertain  the  action. 
It  has  been  held  repeatedly  in  this  department  that  unless 
the  jurisdictional  facts  appear  in  the  papers  upon  which 
an  attachment  is  granted  against  a  foreign  corporation  the 
attachment  must  be  set  aside,  and  that  the  plain  meaning  of 
the  Code  is  that  it  must  appear  by  affidavit  that  a  cause  of 
action  of  which  the  court  has  jurisdiction  exists  to  the 
satisfaction  of  the  judge  granting  the  warrant.  It  is  un- 
doubtedly true  that  ordinarily  jurisdiction  in  a  court  of 
general  jurisdiction  need  not  be  alleged.  But  where  the 
provisions  of_the  law  are  that  a  ci)jiEt.^iallJias:£.jiixiadic- 
tion  of  a  certam  class  of  cases  only  where  certain  facts 
exist,  it  is  necessary  to  allege,  in  order  to  show  that  a 
cause  of  action  exists  against  such  a  defendant,  that  the 
facts  essential  to  jurisdiction  are  present.  It  would  be 
idle  to  require  the  establishment  by  affidavit  of  the  exist- 
ence of  a  cause  of  action  of  which  the  court  had  no  jurisdic- 
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tion  as  a  prerequisite  to  the  issuing  of  this  extreme  remedy. 
As  has  already  been  shown,  it  was  the  intention  of  the  Code, 
before  the  issuing  of'  the  writ,  to  require  that  the  judge 
called  upon  to  issue  the  same  should  be  satisfied  that  there 
was  a  right  of  recovery.  And  in  the  action  against  a 
foreign  corporation  no  right  of  recovery  exists  unless  the 
jurisdictional  facts  are  shown. 

It  has  been  suggested  that  the  Legislature  had  no  power 
to  limit  the  jurisdiction  of  the  Supreme  Court  by  the  al- 
leged restrictions  which  it  has  placed  upon  it  by  the  provi- 
sions of  the  Code.  An  examination  of  the  law,  however, 
seems  to  establish  the  fact  that  every  provision  of  the 
statute,  instead  of  being  a  restriction  of  jurisdiction,  has 
been  an  extension  thereof.  The  Supreme  Court,  prior  to 
the  provisions  contained  in  the  Eevised  Statutes  (Vol.  2, 
p.  459,  §  15),  had  no  jurisdiction  against  foreign  corpo- 
rations, unless  it  could  obtain  jurisdiction  of  the  person«  of 
such  corporations.  Then  this  jurisdiction  was  enlarged  by 
the  enactment  in  question,  which  provided  that  suits 
brought  in  the  Supreme  Court  hy  a  resident  of  this  State 
against  any  corporation  created  by  or  under  the  laws  of  any 
other  State,  government  or  country  for  the  recovery  of  any 
debt,  claim  or  demand,  might  be  commenced  by  attachment. 
This  seems  to  have  been  the  first  legislation  authorizing  a 
proceeding  in  rem  against  a  foreign  corporation,  and  then 
such  proceedings  could  only  be  instituted  by  a  resident  of 
the  State.  In  1849,  by  chapter  107,  the  fifteenth  section  of 
the  Eevised  Statutes  was  amended  as  f  oIIoavs  :  ' '  Suits  may 
be  brought  (in  the  Supreme  Court,  in  the  Superior  Court  of 
the  City  of  New  York,  and  in  the  Court  of  Common  Pleas 
in  and  for  the  city  and  county  of  New  York)  against  any 
corporation  created  by  or  under  the  laws  of  any  other  State, 
government  or  country  for  the  recovery  of  any  debt  or 
damages,  whether  liquidated  or  not,  arising  upon  contract 
made,  executed  or  delivered  within  this  State,  or  upon  any 
cause  of  action  arising  therein.  Such  suits  may  be  com- 
menced by  complaint  and  summons,  together  with  an  at- 
tachment as  now  provided  by  law,"  etc. 
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By  this  legislation  the  jurisdiction  of  the  Supreme  Court 
was  extended  to  all  causes  of  action  arising  within  this 
State.  In  the  same  year  section  427  was  added  to  the  Code 
of  Procedure,  which  gave  the  courts  above  mentioned  juris- 
diction in  actions  against  foreign  corporations  in  cases 
where  such  action  was  brought  by  a  resident  of  this  State 
for  any  cause  of  action,  and  in  cases  where  such  action 
was  brought  by  a  nonresident  of  this  State  when  the  cause 
of  action  would  have  arisen  or  the  subject  of  the  action 
should  be  situated  within  the  State;  again  increasing  the 
jurisdiction  of  the  courts  in  actions  against  foreign  corpo- 
rations. 

This  jurisdiction  remained  in  this  condition  until  the  en- 
actment of  section  1780  of  the  Code  of  Civil  Procedure, 
where  it  was  provided  fey.  an  action  against  a  foreign  corpo- 
ration might  be  maintained  by  a  resident  of  the  State  or 
by  a  domestic  corporation  for  any  cause  of  action,  and  that 
an  action  against  a  foreign  corporation  might  be  main- 
tained by  another  foreign  corporation  or  by  a  nonresident 
in  one  of  the  following  cases  only : 

1.  Where  the  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract  made  within  the  State,  or  relating 
to  property  situated  within  the  State  at  the  time  of  the 
making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated 
within  the  State,  or  a  chattel  which  is  replevied  within  the 
State. 

3.  Where  the  cause  of  action  arose  within  the  State, 
except  where  the  object  of  the  action  is  to  affect  the  title 
to  real  property  situated  without  the  State. 

It  will  thus  be  seen  that  by  the  legislation  which  has  taken 
place  there  has  been  no  restriction,  but  rather  an  enlarge- 
ment thereof.  Such  being  the  case,  such  legislation  can- 
not be  held  to  have  in  any  way  infringed  upon  the  con- 
stitutional protection  of  the  jurisdiction  of  the  Supreme 
Court;  and,  therefore,  in  the  case  at  bar,  the  cause  of  action! 
having  arisen  out  of  this  State,  the  Supreme  Court  has! 
no  jurisdiction  unless  the  plaintiffs  are  residents. 
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It  is  urged  upon  the  part  of  the  respondents  that  thei 
allegations  in  the  affidavit  state  that  the  plaintiffs  are  resi- 
dents of  the  State  of  New  York.  An  examination  of  this 
affidavit,  however,  will  show  that  it  contains  no  such  allega- 
tions. All  that  it  alleges  is  that  the  plaintiffs  are  a  firm' 
"itoing  business  as  bankers  in  the  city  of  New  York.  They 
may  have  resided  in  New  Jersey,  in  Connecticut  or  in 
Europe,  and  yet  this  allegation  be  perfectly  true.  It  is 
urged  that  no  case  can  be  found  in  the  books  that  any  sim- 
ilar statement  is  held  to  be  an  insufficient  allegation  of 
residence  in  the  absence  of  express  contradictory  evidence. 
It  may  possibly  be  that  no  such  case  can  be  found,  because 
it  never  before,  perhaps,  had  been  claimed  that  such  an  al- 
legation is  equivalent  to  an  allegation  of  residence.  In  fact, 
we  find  in  the  provisions  of  the  law  in  regard  to  supplement- 
ary proceedings  an  express  provision  recognizing  the  fact 
that  doing  business  in  a  location  is  not  residence;  because 
an  execution  to  form  the  foundation  for  the  examination 
of  a  debtor  in  such  proceedings  may  be. issued  to  the  sheriff 
of  the  county  where  the  judgment  debtor  has,  at  the  time 
of  the  commencement  of  the  proceeding,  a  place  for  the  reg- 
ular transaction  of  business  in  person,  or  to  the  sheriff  of 
the  county  where  he  resides,  if  he  is  a  resident  of  the  State. 
It  is  apparent,  therefore,  that  an  allegation  that  a  party  is 
doing  business  is  by  no  means  an  allegation  of  residence. 

Our  attention  is  called  to  cases  where  presumptions  have 
been  indulged  in  for  the  purpose  of  establishing  residence. 
But  presumptions  cannot  ..be.  indjolgad  in  to„su§tain  .an. at- 
tachment, because  the  facts  necessary  to  sustain  the  at- 
tachment must  be  proved  by  affidavit  to  the  satisfaction  of 
the  judge  granting  the  same;  not  by  presumption,  but  by 
affidavit.  It  would  seem,  therefore,  that  the  allegations  con- 
tained in  these  papers  were  insufficient  to  establish  resi- 
dence. 

We  then  come  to  consider  the  question  as  to  whether  ad-  \ 
ditional  papers  could  be  allowed  to  be  filed  nunc  pro  tunc  \    y   \ 
for  the  purpose  of  sustaining  the  attachment.     The  rule  1  |  ^J^ 
seems  to  be  thoroughly  well  settled  that  where  a  motion  is  1 


LADBNBURG   V.    COMMBBCIAL   BANK.  105 

made  to  vacate  an  attachment  upon  the  papers  upon  which 
it  was  granted,  the  attachment  must  stand  or  fall  accord- 
ing to  the  sufficiency  of  those  papers.  (Trow's  Printing, 
etc.,  Co.  V.  Hart,  85  N.  Y.  500 ;  Steuben  County  Bank  v.  Al- 
'berger,  75  id.  179;  Yates  v.  North,  44  id.  271;  Smith  v. 
Arnold,  33  Hun,  484;  Kahle  v.  MuUer,  57  id.  144.) 

There  is  another  defect  in  the  papers  presented  which, 
although  attention  has  not  been  called  to  it  by  the  counsel 
for  the  appellant,  in  view  of  .the  conclusion  at  which  we 
have  arrived  upon  the  other  branch  of  the  case,  we  do  not 
think  should  be  passed  unnoticed.  The  allegation  is  that 
the  source  of  deponent's  information  and  belief  as  to  the 
presentation  and  protest  of  the  note  in  question  and  the 
giving  of  notice  is  founded  upon  a  cable  received  from  the 
correspondent  of  the  deponent's  firm  in  London.  This  is 
Avholly  insufficient  to  form  any  basis  of  judicial  action.  _The 
judge  granting  thp  attapTimf-^  must  be  satisfied  by  the  evi- 
dence  presented,  aridjie^  cannot  be  satisfied_byLthe  j^atisf ac- 
tion  of  the  affiant.  It  is  not  the  plaintiff  that  is  to  be  satis- 
Tied^;  it  is  the  judge  granting  the  attachment;  and  there  is 
no  judicial  reason  for  the  judge's  satisfaction  simply  be- 
cause the  plaintiff  is  satisfied,  which  is  all  that  such  an  al- 
legation amounts  to.  The  affiant  is  satisfied  of  the  fact  be- 
cause it  is  impossible  for  it  to  tell  whether  the  affiant's  satis-. 
faction  is  justified  by  the  cable  or  not.  Being  a  party  in- 
terested he  may  have  been  satisfied  and  have  believed  with- 
out the  slightest  foundation  for  any  such  satisfaction  or  be- 
lief. Where  a  party  alleges  upon  information  and  belief, 
and  states  that  the  sources  of  his  information  are  certain 
writings,  the  court  is  entitled  to  know  what  the  writings 
are  in  order  to  see  whether  the  affiant  is  justified  in  his 
belief  or  not.  In  other  words,  on  these  applications  facts, 
not  inferences,  must  be  presented.  Steuben  County  Bank 
V.  Alberger  (78  N.  Y.  252) ;  McCuUoh  v.  Aeby  &  Co.  (31 
N.  Y.  St.  Rep.  125),  and  other  cases  might  be  cited. 

To  sum  up  the  whole  matter,  it  would  seem  that  it  is  neces- 
sary that  there  should  be  presented  to  the  court,  upon  the 
face  of  the  papers,  facts  establishing  a  reasonably  certain 
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right  of  recovery,  and  where  the  existence  of  certain  facts 
is  necessary  to  a  recovery,  unless  such  facts  are  shown, 
there  is  presented  no  right  to  recover,  nor  is  any  cause  of 
action  shown  to  exist. 

Notwithstanding  that  the  main  question  involved  on  this 
appeal  has  heen  determined  by  this  court  repeatedly,  in 
view  of  the  magnitude  of  the  interests  involved,  and  the 
interesting  argument  presented  upon  the  part  of  the  appel- 
lant, it  has  been  thought  necessary  to  amplify  somewhat  in 
order  that  the  position  of  the  court  might  be  clearly  under- 
stood.   *    *    * 

Orders  I'eversed,  with  costs,  and  motion  to  vacate  attach- 
ment granted,  with  costs. 

The  positive  allegation  that  the  defendant  is  a  foreign  corporation, 
without  giving  the  sources  of  affiant's  knowledge  or  stating  facts  indi- 
cating that  the  averment  is  made  upon  personal  knowledge,  is  insufficient 
to  confer  jurisdiction.  Dain's  Sons  Co.  v.  McNally  Co.,  137  App.  Div. 
857. 

r  "  ^ 

BOGART  V.  DART. 

25  Hun,  395,      Decided  1881. 

This  is  an  appeal  from  an  order  denying  a  motion  made 
by  and  on  behalf  of  the  defendant  Dart  to  vacate  and  modify 
an  attachment  issued  against  property  held  by  a  firm  in 
which  he  was  a  partner.  The  affidavit  on  which  the  attach- 
ment was  granted,  contained  the  following  allegations: 
"  That  the  defendants,  as  partners  under  the  firm  name  of 
Swezey  &  Dart,  between  the  1st  day  of  October,  1880,  and 
the  28th  day  of  January,  1881,  through  fraud  and  deceit, 
and  the  use  of  false  tokens,  to  wit,  certain  forged  bills, 
notes  and  acceptances,  and  with  intent  to  deceive  and 
defraud  these  plaintiffs,  induced  the  plaintiffs  to  advance 
to  them,  and  the  plaintiffs  being  so  deceived  and  defrauded, 
and  believing  the  said  notes,  bills  and  acceptances  to  be 
genuine  and  valid  business  paper,  did  advance  to  the  de- 
fendants, between  the  dates  aforesaid,  by  way  of  discount 
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of  the  said  forged  bills,  notes  and  acceptances,  sums  of 
money  amounting  in  the  aggregate  to  $62  !512.13,  no  part 
of  which  has  been  paid. 

"And  deponent  further  says  that  he  is  informed  by 
Joseph  Dart,  one  of  the  said  defendants,  and  verily  believes 
the  defendant  John  A.  Swezey,  who  has  had  the  entire 
management  of  the  pecuniary  affairs  of  the  defendants,  and 
who  alone  is  responsible  for  the  uttering  of  the  said  forged 
paper,  and  for  the  perpetration  of  the  said  fraud  and 
deceit,  has  absconded  and  departed  from  the  State  with 
intent  to  defraud  the  creditors  of  said  firm  and  to  avoid 
the  service  of  a  summons  upon  him." 

The  attachment  directed  the  seizure  of  so  much  of  the 
property  of  the  defendant  Swezey,  and  of  both  defendants 
as  copartners,  as  would  satisfy  the  plaintiff's  demand,  con- 
sisting of  the  sum  of  upwards  of  $62,000.  It  was  created 
by  advances  made  upon  the  faith  of  forged  bills,  notes  and 
acceptances.  But  while  the  affidavit  in  general  terms 
charges  both  the  defendants  with  the  fraud,  it  appears  by 
the  concluding  paragraph  contained  in  it  that  it  was  perpe- 
trated alon^  by  the  defendant  Swezey.  These  facts 
created  a  cause  of  action  in  the  plaintiff's  favor  against  the 
firm,  and  it  was  an  injury  to  personal  property  within  the 
meaning  of  those  terms  as  they  have  been  used  (Code  of 
Civil  Pro.,  subd.  3,  §  635),  for  by  subdivision  9  of  section  2, 
chapter  449,  Laws  of  1876,  and  subdivision  10  of  section 
3343  of  the  Code  of  Civil  Procedure,  any  act  other  than  a 
personal  injury  by_whi^_the.,eatate  of  another  ia  lessened 
or  reducedTis'Heclared  to  be  an  injury  to  personal  property. 
~5ccordingT(r these  provisions  sufficient  cause  of  action  was 
shown  upon  which  an  attachment  could  lawfully  be  issued. 
But  that,  of  itself,  did  not  entitled  the  plaintiff  to  this 
remedy.  It  was  necessary,  in  addition  to  the  rig"ht  of 
action,  that  a  further  fact  should  be  established  before  an 
attachment  could  be  lawfully  issued  and  what  that  fact 
shall  be  has  been  defined  by  the  provisions  contained  in 
section  '636  of  the  Code  of  Civil  Procedure.  It  must,  accord- 
ing to  the  terms  of  that  section,  consist  in  the  circumstance 
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either  that  the  defendant  was  not  a  resident  of  the  State, 
or  that  he  has  departed  therefrom  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  with  that  intent. 

The  provisions  of  the  Code  as  they  have  been  enacted 
have  provided  for  the  remedy  by  attachment  only  because 
of  some  specified  delinquency  on  the  part  of  the  person  or 
persons  whose  property  is  to  be  seized.  They  do  not, 
because  other  persons  may  be  connected  in  business  with 
the  party  guilty  of  the  misconduct,  allow  their  property  to 
be  seized  because  'of  his  act.  But  they  provide  for  the 
issuing  of  the  attachment  against  the  property  of  one  or 
more  of  the  defendants  who  are  shown  to  have  committed 
one  of  the  acts  subjecting  him  or  them  to  this  remedy.  And 
it  is  only  against  the  person  or  persons  who  have  been 
shown  to  have  done  what  the  statute,  in  this  connection,  has 
intended  to  prohibit,  that  the  attachment  can  properly  be 
issued.  When  it  is  issued  it  must  be  against  the  property 
of  the  person  or  persons  who  are  shown  to  have  done  that 
which,  according  to  subdivision  2,  section  636,  of  the  Code, 
can  only  be  made  the  foundation  of  such  a  proceeding. 
In  the  present  case  but  one  of  the  defendants  has  left  the! 
State,  either  with  the  intent  to  defraud  his  creditors  or  to  I 
avoid  the  service  of  a  summons  upon  him,  and  consequently 
he  was  the  only  person  against  whom  a  case  was  presented 
on  which,  by  any  possibility,  an  attachment  could  be  issued. 
What  the  Code  has  provided  in  this  connection  is  a  remedy 
against  the  party  whose  misconduct  has  brought  himself 
within  its  provisions.  They  are  personal  in  their  character 
and  render  the  individual  alone  liable  to  be  so  proceeded 
against  who  has  been  guilty  of  one  or  more  of  the  acts 
intended  to  be  redressed  by  this  mode  of  proceeding.  It 
has  not  evinced  the  existence  of  any  intent  whatever  to 
punish  one  person  for  the  guilt  of  another.  In  this  respect 
not  only  its  terms,  but  also  its  spirit,  require  that  it  should 
be  construed  substantially  the  same  as  the  other  provisions 
have  been,  declaratory  of  the  causes  where  parties  in  civil 
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actions  may  be  arrested.     (Hathaway  v.  Johnson,  55  N.  Y. 
93;  Hitchcock  v.  Peterson,  14  Hun,  389.) 

By  the  construction  given  to  those  provisions  one  party 
is  not  allowed  to  be  arrested  because  of  the  fraud  or  mis- 
conduct of  another,  and  from  the  terms  made  use  of  pre- 
scribing the  cases  in,  and  the  circumstances  under  which 
attachments  may  be  issued,  it  is  evident  that  the  legislature 
intended  that  a  like  policy  should  be  observed. 

The  attachment  upon  the  affidavit  presented  in  this  case  \ 
could  only  lawfully  issue  against  the  property  of  Swezey, 
who  was  the  defendant  shown  to  be  in  fault.     As  to  the 
other  party,  no  cause  for  issuing  an  attachment  was  either 
shown  or  in  any  form  intimated. 

Partnership  property  may  be  levied  upon  and  the  interest  of  defend- 
ant therein  sold  in  an  action  against  one  partner  upon  an  individual 
liability.  See  Smith  v.  Orser,  42  N.  Y.  132,  Code,  §§  693-6,  and  Staats 
V.  Bristow,  73  N.  Y.  264. 


BUELL  V.  VAN  ClMP. 
119  N.  Y.  160.     Decided  1890. 

Eael,  J.  This  is  an  appeal  from  an  order  of  the  General 
Term  reversing  a  Special  Term  order,  which  set  aside 
plaintiff's  attachment  granted  by  a  county  judge,  on  a 
motion  made  by  the  Orleans  County  Bank,  a  subsequent 
judgment  creditor  of  Van  Camp. 

Upon  its  motion  at  the  Special  Term,  the  bank  used  some 
affidavits ;  but  in  its  notice  of  motion  it  was  expressly  stated 
that ' '  the  court  will  be  asked  to  vacate  the  attachment  upon 
the  papers  upon  which  it  was  granted  by  the  county  judge, 
and  that  the  other  papers  will  be  read  only  for  the  purpose 
of  showing  its  right  to  make  the  motion."  The  plaintiffs 
offered  to  read  additional  affidavits  in  support  of  the  attach- 
ment in  opposition  to  the  motion,  which  the  court  declined 
to  receive.  The  General  Term,  as  appears  from  the  opinion 
there  pronounced,  reversed  the  order  of  the  Special  Term 
on  the  ground  that  it  declined  to  hear  the  additional  affi- 
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davits  offered  to  be  read  by  the  plaintiffs.  But  as  the 
ground  of  the  reversal  does  not  appear  in  the  order,  we 
may  assume  here  that  the  reversal  was  upon  any  ground 
justified  by  the  facts  of  the  case. 

We  are,  however,  of  opinion  that  the  original  affidavit 
■v^as  sufficient  to  uphold  the  attachment. 

The  Code  (§  636)  requires  the  plaintiff  applying  for  a 
warrant  of  attachment,  to  show  by  affidavits  to  the  satis- 
faction of  the  judge  granting  the  same,  among  other  things, 
that  one  of  the  causes  of  action  specified  in  the  preceding 
section  exists  against  the  defendant;  and  "  if  the  action 
is  to  recover  damages  for  breach  of  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
stated  therein,  over  and  above  all  counter-claims  known  to 
him."  It  is  claimed  on  the  part  of  the  appellant  that  this 
provision  of  the  section  was  not  complied  with. 

The  affidavit  on  which  the  attachment  was  granted  was 
made  by  one  of  the  plaintiffs,  and  in  it  he  stated  that  a 
"  cause  of  action  exists  in  favor  of  said  plaintiffs  against 
said  defendant,  for  which  said  action  is  commenced,  and 
that  the  amount  of  the  plainitffs'  claim  in  said  action  is 
$817.13,  and  interest  from  the  11th  day  of  June,  1868,  over 
and  above  all  counter-claims  and  set-offs  known  to  depon- 
ent, and  that  the  grounds  of  said  claims  and  cause  of 
action  are,  as  follows."  Then  it  is  stated  that  on  the  13th 
of  January,  1888,  and  between  that  date  and  the  18th  day 
of  May,  1888,  the  plaintiffs  sold  and  delivered  to  the  de- 
fendant certain  groceries  to  the  amount  of  $420.46,  includ- 
ing interest,  which  defendant  agreed  to  pay,  and  which  he 
had  failed  to  pay,  and  that  the  sum  was  due  and  owing; 
that  on  the  18th  of  February,  1888,  the  defendant  made  his 
promissory  note  in  writing  whereby  he  promised  to  pay 
plaintiffs  the  sum  of  $389.17,  for  value  received,  and  de- 
livered the  same  to  them  who  are  now  the  owners  and 
holders  thereof ;  that  the  note  was  given  for  groceries  to  the 
full  amount  thereof,  theretofore  sold  and  delivered  to  the 
defendant.  These  allegations  are  a  sufficient  compliance 
with  that  portion  of  the  section  above  quoted  and  show 
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that  the  plaintiffs  were  entitled  to  recover  the  sum  stated  in 
the  affidavit,  over  and  above  all  counterclaims  known  to 
them. 

The  ground  upon  which  the  attachment  was  applied  for 
Avas,  that  the  defendant  had  departed  from  the  State  to 
defraud  his  creditors  and  to  avoid  the  service  of  a  summons. 
It  is  alleged  in  the  affidavit  made  by  Buell,  one  of  the  plain- 
tiffs, "  that  the  defendant  has  departed  from  the  state  of 
New  York,  where  he  resided  June  9,  1886,  with  intent  to 
defraud  his  creditors  and  to  avoid  the  service  of  a  summons 
upon  him;  that  this  allegation  is  made  upon  information 
and  belief,  and  the  sources  of  deponent's  information,  and 
the  grounds  of  deponent's  belief,  are  the  affidavits  of  Hiram 
Jerome  and  Addison  Kelsey,  verified  June  11,  1888,  and 
that  day  presented  to  the  judge  of  Orleans  county,  and 
ordered  filed  in  Orleans  county  clerk's  office,  copies  of  which 
are  hereto  annexed,  and  deponent  refers  to  said  original 
affidavits  as  a  part  of  this  affidavit. ' ' 

The  affidavit  of  Jerome  is  as  follows : 

"  Hiram  Jerome,  being  duly  sworn,  says  that  he  resides 
in  Carlton,  N.  Y. ;  that  he  is  a  brother-in-law  of  Benjamin 
F.  Van  Camp,  and  lives  just  across  the  road  from  the 
said  Van  Camp;  that  this  afternoon  deponent  called  at  the 
late  home  of  said  Van  Camp  and  found  that  he  was  absent 
therefrom;  deponent  found  the  wife  of  said  Van  Camp 
weeping  and  seeming  in  great  grief,  and  she  would  not  tell 
where  said  Van  Camp  was  or  talk  on  the  subject.  Deponent 
met  his  wife  coming  from  the  house  of  Van  Camp  as  he 
went  in  (deponent's  wife  is  a  sister  of  Van  Camp's  wife) 
and  deponent's  wife  informed  deponent  then  and  there  that 
said  Mrs.  Van  Camp  had  just  received  a  letter  from  Van 
Camp,  stating  that  he  was  in  Elgin,  Canada,  and  that  in  a 
few  days  they  would  find  out  why  he  had  left.  Deponent 
says  he  was  on  the  most  intimate  terms  with  Van  Camp, 
saw  him  frequently,  and  was  in  Albion  the  day  said  Van 
Camp  left  for  Canada,  but  that  deponent  had  no  informa- 
tion or  knowledge  that  Van  Camp  had  any  intention  to  go 
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to  Canada;  that  deponent  has  talked  with  the  members  of 
said  Van  Camp 's  family  upon  the  subject  of  his  departure, 
and  none  of  them  knew  of  his  intention  to  go  to  Canada, 
or  that  he  was  in  Canada  until  said  letter  was  received;  that 
the  affidavits  of  the  members  of  said  Van  Camp's  family, 
or  of  deponent's  wife,  is  not  produced  because  none  of 
them  are  accessible." 

And  the  affidavit  of  Kelsey  is  as  follows : 

"Addison  Kelsey,  being  duly  sworn,  says  that  he  is  one 
of  the  heirs  and  legatees  of  Amos  Kelsey,  late  of  Gaines, 
N.  Y.,  deceased,  and  that  Benjamin  F.  Van  Camp  was 
executor  of  the  will  of  said  Amos  Kelsey ;  that  the  business 
of  the  estate  was  substantially  closed  a  long  time  ago ;  that 
some  time  ago  the  deponent,  with  others  interested  in  the 
said  estate,  filed  a  petition  with  the  surrogate  of  Orleans 
county,  to  whom  jurisdiction  in  the  matter  belonged,  pray- 
ing that  said  Van  Camp  be  ordered  to  show  cause  why  he 
should  not  render  his  account  as  sucii  executor ;  that  there- 
upon an  order  was  made  by  said  surrogate  returnable  be- 
fore him  at  ten  o'clock  this  morning,  addressed  to  said  Van 
Camp,  ordering  him  to  show  cause  on  the  return  thereof 
why  he  should  not  render  his  account  as  such  executor; 
that  said  order  was  personally  served  upon  said  Van  Camp 
in  due  time ;  that  this  morning  said  Van  Camp  did  not  ap- 
pear upon  the  return  of  said  order  nor  did  any  person  on 
his  behalf,  and  that  an  order  has  been  taken  revoking  his 
letters  testamentary;  that  deponent  has  been  informed 
by  one  Britton,  who  keeps  a  boarding  stable  in  the  village 
of  Albion,  that  said  Van  Camp  left  his  horse  and  buggy 
there,  with  which  he  had  come  from  his  country  home  to  the 
village  on  that  day,  and  that  he  had  not  called  for  them,  and 
that  said  Van  Camp's  family  have  come  to-day  and  taken 
the  horse  and  buggy  away;  that  he  is  informed  by  one 
Edward  Eimson  that  he  saw  said  Van  Camp  go  on  the 
train  that  passes  west  towards  Canada  from  Albion  at 
half -past  three  last  Saturday  afternoon ;  that  deponent  has 
inquired  of  the  relatives  and  neighbors  of  said  Van  Camp, 
and  that  it  is  generally  believed  by  them  and  it  is  currently 
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reported  that  lie  has  departed  with  intent  to  cheat  his 
creditors ;  several  attachments  have  been  obtained  and  that 
said  Van  Camp  was  very  largely  indebted." 

Hearsay  evidence  is  generally  excluded  upon  the  trial  of 
issues  of  fact  in  actions.  As  a  rule,  it  is  not  good  common 
law  evidence.  But  in  collateral  proceedings  or  matters  of 
practice,  where  orders  in  the  progress  of  actions  are  ap- 
plied for,  judges  frequently  act  upon  facts  stated  upon 
information  and  belief.  In  such  proceeding  absolute  cer- 
tainty is  not  expected ;  the  evidence  is  sufficient  if  convinc- 
ing and  satisfactory,  is  usually  by  affidavit,  ex  parte,  and 
is  not  subjected  to  the  test  of  cross-examination.  All  that 
is  required  is  that  the  information  furnished  by  the  affi- 
davit shall  be  such  that  a  person  of  reasonable  prudence 
would  be  willing  to  accept  and  act  upon  it.  The  mere 
averment,  however,  of  a  fact  upon  information  and  belief 
without  more  is  not  sufficient;  but  the  sources  of  the  in- 
formation and  the  grounds  of  the  belief  must  be  stated  so 
that  the  judicial  officer  to  whom  the  affidavit  is  presented 
may  judge  whether  the  information  and  belief  have  a 
proper  basis  to  rest  on ;  and  if  he  is  satisfied  that  they  have, 
then  the  affidavit  is  sufficient  to  invoke  his  jurisdiction  and 
to  be  submitted  to  his  determination.  And  such  is  the  rule 
recognized  we  believe  in  all  the  cases  on  this  subject.  The 
rule  which  requires  an  affidavit  to  state  the  sources  of  the 
information  and  the  ground  of  belief,  implies  that  with  such 
statements  the  affidavit  will  be  sufficient,  although  the 
affiant  has  no  personal  knowledge  of  the  principal  facts 
necessary  to  be  established. 

We  must  assume  that  the  affidavits  of  Jerome  and  Kelsey, 
while  not  made  in  this  action,  were  legally  made  in  some 
judicial  proceeding,  and  that  they  were  before  the  judge 
granting  the  attachment.  The  statements  contained  in 
those  affidavits,  therefore,  all  have  the  sanction  of  a  legal 
oath.  Those  sUtements  are  sufficient  to  show  that  Van 
Camp  had  departed  from  the  State  with  intent  to  defraud 
his  creditors  and  to  avoid  the  service  of  summons. 
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We  are,  therefore,  of  opinion  that  the  affidavit  of  Buell, 
which  gave,  as  the  source  of  his  information  and  the  ground 
of  his  belief,  the  averments  contained  in  those  affidavits 
was  sufficient  to  give  the  county  judge  jurisdiction  to  issue 
the  attachment.  Hence  the  General  Term  had  jurisdiction 
to  reinstate  the  attachment,  and  its  order  is  not  reviewable 
in  this  court. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 
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51  Hun,  204.    Decided  1889. 

Appeal  from  an  order,  made  at  the  New  York  Special 
Term,  vacating  an  attachment  which  was  entered  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York  on 
June  25,  1888.    a-jjfiA-^ 

Van  Beunt,  P.  J.     This  motion  was  made  by  a  subse- 
quently attaching  creditor  to  set  aside  an  attachment  which 
had  been  granted  in  this  case  against  the  property  of  the 
defendants.     The  ground  of  the  motion  was  the  infirmity,.  _ 
of  the  affidavit  upon  which'^"thF~attachment  was„  granted.  _ 
The  affidavit  was  made  by  one  of  the  members  of  the  firm 
who  are  attorneys  of  record  for  the  plaintiff  in  this  action. 
It  was  positive  in  its  terms,  alleging  a  cause  of  action; 
that  the  defendants  were  nonresidents  of  the  State,  and 
that  the  sum  claimed  was  due  and  owing  from  the  defend- 
ants to   the   plaintiff  over  and   above   all  counter-claims 
known  to  plaintiff  or  deponent.     The  appellant  seeks  to 
support  this  affidavit  upon  the   ground  that,   where   the 
affidavit  states  facts  positively,  the  court  will  not  presume 
or  infer  that  the  affiant  had  no  such  positive  knowledge.    An 
examination  of  the  authorities  cited  by  the  learned  counsel 
for  the  appellant  does  not  seem  to  bear  out  the  broad 
proposition  just  enunciated.     The  true  rule  seems  to  be  j^ 
that  statements  in  affidavits  will  be  presumed  to  have  been     / 
made  on  personal  knowledge,  unless  stated  to  have  been  / 
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on  information  and  belief,  and  unless  it  appears  affirma- 
tively and  by  fair  inference  that  they  could  not  have  been 
and  were  not  on  such  knowledge. 

It  seems  to  us  that  where  an  affidavit  in  respect  to  a 

transaction  of  his  client  is  made  by  one  who  is  simply  an 

attorney  of  record  in  an  action,  and  who,  as  far  as  the 

record  shows,  is  only^his  attorney  for_tiii^actioriJJTfi^ 

inference  is  that-suehjitorney  hasnoFpersoiaarknowiedge 

of  the  facts  as  to  which  he  affirms.    It  is  not  even  asserted 

in  the  affidavit  that  the  affiant"  is  the  attorney,  in  fact,  of 

the  plaintiff,  or  that  he  had  been  the  attorney  of  record 

of  the  plaintiff  in  any  previous  action,  and  all  that  can  be 

inferred  from  the  affidavit  is  that  the  retainer  to  bring  this 

action  was  the  first  relation  that  had  ever  existed  between 

the  plaintiff  and  the  affiant.     Suchan  affidavit  seems  to  be 

,4<r^ntirely  insufficient,  as  the  allegations  must  be  presumed 

..'  ^[  «iat  to  be  within  the  knowledge  of  the  attorney;  and,  such 

.  '    being  the  case,.:^fiy  must  have  been  made  upon  information 

— -"Srid  belief,  and  the  sources  of  information  and  the  grounds 

of  belief  should  have  been  stated. 

The  appellants,  however,  further  claim  that  the  moving 
party  has  no  standing  in  court,  because  of  the  infirmity  in 
his  own  papers.  It  is  a  well-settled  rule  that,  when  a 
subsequently  attaching  creditor  attacks  the  sufficiency  of 
the  papers  upon  which  his  prior  attachment  is  granted,  the 
court  will  examine  his  papers  to  see  whether  they  comply 
with  the  statute  which  he  invokes  as  against  the  prior 
attachment.  The  moving  creditor  sued  on  twenty-foiiiy. 
several  causes  of  action,  originally  existing  in  favor  of 
thirteen  different  persons,  all  nonresidents  of  .the  State,  and 
aggregating  over  $7,000,  all  these  claims  having  been  as- 
signed to  the  said  creditor.  The  papers  upon  which  his 
attachment  was  granted  contained  an  averment  by  the 
affiant  Page,  that  all  of  the  original  drafts  and  certificates 
of  deposit  therein  described  were  in  his  possession,  and  that 
he  had  personal  knowledge  of  the  contents  thereof,  and  that 
he  had  also  personal  knowledge  of  the  fact  that  no  counter- 
claims or  offsets  on  said  causes  of  action  existed  against 
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him  in  favor  of  defendants ;  and  also  contained  the  allega- 
tion that  the  plaintiff  Avas  entitled  to  recover  from  defend- 
ants the  sum  of  over  $7,000,  besides  interest,  over  and  above 
all  counterclaims  known  to  him.  This  affidavit  is  attacked 
upon  the  ground  that  the  affiant  did  not  show  that  he  had 
sufficient  knowledge  of  counter-claims  in  favor  of  the  de- 
fendant in  the  attachment  existing  against  the  assignor  of 
the  claims. 

A  brief  examination  of  the  Code  seems  to  show  that  this 
objection  is  not  well  taken.  Section  636  of  the  Code,  which 
provides  what  must  be  shown  to  procure  a  warrant  of 
attachment,  is  as  follow:  "  To  entitle  the  plaintiff  to  such 
a  warrant  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  judge  granting  the  same  as  follows :  First,  that  one  of 
the  causes  of  action  specified  in  the  last  section  exists 
against  the  defendant.  If  the  action  is  to  recover  damages 
for  breach  of  a  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein  over  and 
above  aU  counterclaims  known  to  him ' ' 

The  affidavit  of  the  affiant  Page  swears  to  that  fact  abso- 
lutely, and  it  is  of  a  fact  in  regard  to  which  he  is  supposed 
to  have  some  personal  knowledge.  He  is  not  required  to 
swear  as  to  counterclaims  existing  against  his  assignors; 
the  requirement  is  that  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  the  sum  stated  therein  over 
and  above  all  counter-claims  known  to  himj^  and  not  known 
to  him  or  his  assignors.  The  affidSviETtherefore,  upon 
which  Page  applied  to  vaxjate  the  attachment  of  the  plain- 
tiff was  a  sufficient  compliance  with  the  Code  and  that  part 
of  the  affidavit  in  which  he  attempted  to  show  that  no 
counterclaims  existed  in  favor  of  the  defendants  against 
his  assignors  was  in  excess  of  the  requirements  of  the 
statute.  The  court  cannot  impose  this  additional  condition 
to  the  granting  of  an  attachment,  without  expressing  an 
intention  upon  the  part  of  the  legislature,  which  has  no- 
where been  intimated.  In  other  words,  it  would  be  judicial 
legislation. 

The  order  should  be  affirmed. 
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If  plaintiffs  are  partners  an  aflldavit  by  one  partner  that  there  are 
no  counterclaims  "known  to  him"  is  sufficient.  But  such  a  statement 
in  an  affidavit  made  by  an  agent  is  insufficient  unless  it  appears  in  the 
affidavit  that  the  agent  has  complete  knowledge  of  the  plaintifE's  affairs 
(Washburn  v.  Carthage  N.  Bk.,  86  Hun,  396;  aff'd,  155  N.  Y.  690)  or 
is  an  employee,  such  as  cashier  of  a  corporation  plaintiff,  who  would  be 
likely  to  know  of  the  existence  of  any  counterclaim.  Bliss  Co.  v.  Opera 
G.  S.  Co.,  60  Hun,  438. 


\  /    ''     FUERSTENBEEG  v.  AMER.  SODA  FOUNTAIN  CO. 
21  App.  Div.  501.    Decided  1897. 

Appeal  by  the  defendant,  The  American  Soda  Fountain 
Company,  from  so  much  of  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  August,  1897,  as  denied  its  motion  that  the  plaintiff 
increase  llJf'^'security  upon  an  attachment  granted  in  the 
action. 

Van  Beunt,  P.  J.  A  warrant  of  attachment  was  issued 
in  this  case  requiring  the  sheriff  to  attach  the  property  of 
the  defendant  to  the  amount  of  $9,653  and  interest,  together 
with  the  costs  and  expenses.  The  undertaking  upon  the 
attachment  was  in  the  sum  of  $250.  The  property  of  the 
defendant  was  attached,  and,  for  the  purpose  of  discharg- 
ing the  attachment,  the  defendant  filed  an  undertaking  with 
the  court  to  secure  the  amount  of  the  plaintiff's  alleged 
claim,  with  interest  and  costs,  which  undertaking  was  duly 
approved  by  the  judge  granting  the  warrant  of  attachment, 
and  an  order  was  entered  discharging  such  attachment. 
The  defendant  was  required  to  pay  to  the  sheriff  the  sum  of 
$287.32,  his  fees  upon  the  discharge  of  the  attachment,  and 
he  thereupon  moved  for  an  increase  in  the  security  given 
by  the  plaintiff  upon  obtaining  the  attachment.  This 
motion  was  denied,  and  from  the  order  thereupon  entered 
this  appeal  is  taken. 

It  is  plain  that  the  security  given  was  altogether  inade- 
quate.   The  condition  of  the  undertaking  on  the  attachment 
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was  that  if  the  defendant  recovered  judgment,  or  if  the 
warrant  was  vacated,  the  plaintiff  would  pay  all  costs  which 
might  be  awarded  to  the  defendant,  and  all  damages  which 
he  might  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking.  It  is  apparent 
that  $250  is  no  security  for  the  costs  which  the  plaintiff 
may  be  called  upon  to  pay  if  the  defendant  is  successful. 
The  disbursements  already  necessarily  incurred  upon  the 
part  of  the  defendant  in  discharging  the  attachment  exceed 
the  amount  of  the  undertaking.  Security  upon  an  attach- 
ment is  intended  to  be  an  indemnity  to  the  defendant 
against  his  costs,  disbursements  and  damages,  and,  as 
already  seen,  the  undertaking  in  question  by  no  means 
secures  the  plaintiff  in  the  manner  contemplated  by  the 
Code.  We  think,  therefore,  that  the  motion  should  have 
been  granted,  and  the  security  increased  by  the  sum  of 
$760. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted 
directing  that  a  new  undertaking  in  the  sum  of  $l,000i  be 
given,  with  $10  costs  of  the  motion. 

Should  it  become  necessary  to  try  the  case  in  order  to  get  rid  of  the 
attachment,  the  successful  defendant  may  recover  from  the  sureties  all 
the  necessary  expenses  of  the  trial.  Tyng  v.  Amer.  Surety  Co.,  69  App. 
Div.  137. 


CRONIN  V.  CROOKS. 
143  N.  Y.  352.    Decided  1894. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court  which  affirmed  an  order  of  Special  Term 
vacating  a  warrant  of  attachment. 

Gray,  J.  The  warrant  of  attachment,  which  was  granted 
in  this  action,  was  based  upon  an  affidavit  which  set  forth 
a  certain  disposition  made  by  the  defendant  of  her  prop- 
erty; which  deponent  alleged  to  have  been  fraudulent,  and 
whereby  she  had  assigned  and  disposed  of  her  property 
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with  intent  to  defraud  her  creditors  and  to  hinder,  etc., 
the  plaintiff  in  the  collection  of  his  demand  against  her. 
Without  considering  the  sufficiency  of  the  affidavit,  we  think 
it  very  clear  that  the  warrant  was  defective.  The  warrant 
recited  that  the  defendant  ' '  hasa^signed  and  disposed  of, 
or  is  about  to  assign  or  dispose  of  her  property."  The 
"provisions  of  section  641  of  the  Code  of  Civil  Procedure 
were  not  complied  with.  They  provide,  among  other  things, 
that  the  warrant  "  must  briefly  recite  the  ground  of  the 
attachment."  This  warrant  stated  no  ground;  for  to  state 
in  the  alternative,  is  to  state  neither  the  one  nor  the  other/  Q^ 
fact.  Such  an  alternative  statement  of  grounds  results  inj 
a  mutual  exclusion.    *    *    * 

Order  afiirmed. 


:/ 


"When  joined  by  the  word  "  and,"  several  consistent  grounds  of  attach-  ^ 

ment  may  be  stated  in  the  warrant  and   the  warrant  sustained  if  the     ,-fJ^  '■ 
affidavits  support  any  one  of  the  grounds  stated.     Stone  v.   Pratt,  90 
Hun,  39. 


KING  V.  KING. 

59  App.  Div.  128.    Decided  1901. 

Appeal  by  the  j^fpn(^|^,Tit.  Arthur  R.  King,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  28th  day  of  December,  1900,  ^rajitiiig_the 
plaintiflf^Sjaotlon.  to  amend  a  vi^ar rant  of  attachmentjhere- 
tofore  grantedJn_tlie_action,  and  also  from  an  order  made 
at  TheTTings^^ounty  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  28th  day  of 
December,  1900,  denying  the  defendant's  motion  to  vacate 
said  warrant  of  attachment.  ^^(fiiiii^ 

HiESCHBEEG,  J.  A  Warrant  of  attachment  was  granted 
herein  on  the  26th  day  of  November,  1900,  but  it  did  not 
recite  the  ground  of  the  attachment  as  required  by  section 
641  of  the  Code  of  Civil  Procedure.  A  good  ground  ex- 
isted as  appears  by  the  paper  on  which  the  warrant  was 
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obtained,  viz.,  that  the  defendant  is  a  nonresident.^  On 
December  7,  1900,  the  defendant  served  "a  notice  of  motion 
returnable  December  twelfth,  for  an  order  vacating  the 
warrant  on  the  sole  ground  that  the  warrant  was  defective 
in  the  particular  referred  to.  Thereafter  the  plaintiff  pro- 
cured an  order  requiring  the  defendant  to  show  cause  why 
the  warrant  should  not  be  amended  by  inserting  therein  a 
statement  of  the  ground  of  the  attachment  in  these  words : 
' '  That  the  defendant  is  not  a  resident  of  the  State  of  New 
York,  but  is  a  resident  of  the  State  of  New  Jersey. ' '  On  the 
hearing  of  both  motions  the  court  amended  the  warrant  as 
asked  for  and  denied  the  motion  to  vacate.  The  appeals 
from  such  orders  have  been  argued  here  together. 

The  court  had  power  to  amend  the  warrant.  (Stone  v. 
Pratt,  90  Hun,  39,  and  cases  therein  cited;  Code  Civ.  Pro., 
§  723.)  The  case  of  Cronin  v.  Crooks  (76  Hun,  120;  affd., 
143  N.  T.  352)  is  not  authority  to  the  contrary,  for  no 
motion  appears  to  have  been  made  to  amend  the  warrant 
in  that  case.     Certainly  this  question  was  not  considered. 

The  appellant  insists  that  the  original  papers  are  de- 
fective in  matters  of  substance  because  the  complaint  does 
not  state  a  cause  of  action,  and  because  material  averments 
are  jiot-mthin  the_knowledge.,jof-ftffiaats,  and  the  sources  of 
information  and  grounds  of  belief  are  not  stated.  In  form 
the  action  is  based  on  the  assignment  of  a  part  of  a  claim, 
but  the  plaintiff  is  one  of  the  beneficiaries  of  her  father's 
will,  and  as  such  is  entitled  to  the  same  share  in  the  subject- 
matter  of  the  claim  as  has  been  assigned  to  her  independ- 
ently of  the  assignment.  This  fact  gives  authenticity  to 
her  sworn  statements  which  would  not  apply  to  a  stranger 
purchasing  a  cause  of  action  and  whose  rights  and  knowl- 
edge thereof  would  necessarily  be  inferior.    *    *    * 

The  orders  should  be  affirmed.       p.  u^ •■ 


^  ^l^'' 


C/> 


l^^'        •  -^- 


y 


.v^-' 


BLOSSOM    V.    ESTES.  121 

c.  Subsequent  proceedings. 

BLOSSOM  V.  ESTES. 
84  N.  Y.  614.    Decided  1881. 

Appeai.  from  an  order,  (jf  the  General  Term  of  the  Su- 
Ejeme  jOourt  reversing  an  order  made  at  Special  Term  and  ) 
granting  a  motion  made  by  the  respondents,  to  set  aside  a 
warrant  of  attachment.  ~~     — — — ~ 

Danfoeth,  J.  The  attachment  was  granted  under  the 
Code  of  Procedure,  upon  the  ground  that  the  defendant  was 
a  nonresident  (§  227).  It  has  been  vacated  for  the  reason 
that  the  summons  was  not  personally  served  or  the  pub- 
lication thereof  commenced  within  thirty  days  from  the 
issuing  of  the  warrant.  Thus  the  decisionTId  not  relate 
to  the  rights  of  the  parties  as  between  themselves,  nor 
involve  the  exercise  of  discretion  by  the  court,  but  its  power 
merely.  The  question,  therefore,  is  one  of  jurisdiction,  and 
is  properly  before  us  for  review;  and  as  the  right  to  this 
process  was  conferred  by  statute,  and  is  limited  by  its  pro- 
visions, the  plaintiffs  must  bring  the  case  within  its  au- 
thority and  show  that  their  proceedings  conformed  to  it. 
Thus  an  attachment  can  issue  only  "  in  an  action,"  and  as 
under  the  original  Code  (Laws  of  1848,  chap.  379,  tit.  V, 
§  106),  there  could  be  no  action  until  after  the  actual  serv- 
ice of  a  summons.  The  attachment  afterwards  provided 
for  (Laws  of  1849,  chap.  438,  §  227),  was  of  no  avail  against 
a  nonresident  unless  he  could  be  found  within  the  State. 
(Kerr  v.  Mount,  28  N.  Y.  659.)*  The  difficulty  suggested  by 
this  result  was  remedied  in  1866  (Laws  of  1866,  chap.  723, 
§  6),  when  it  was  declared  that  for  the  purpose  of  an 
attachment  "  an  action  shall  be  deemed  commenced  when 
the  summons  is  issued,  provided,  however,  that  personal 
service  of  such  summons  shall  be  made  or  publication 
thereof  commenced  within  thirty  days."  Here  is  a  plain 
condition,  on  which  the  vitality  of  the  attachment  depended; 
and  it  has  not  been  complied  with.  It_was_gaQi_whenJs^ 
sued,  but  remained  so  for  thirty  days  onlj,  unless  within 
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.^atjtime_one_or  the_other_oltliejtwo  steps^wa^^  The 

plaintiffs,  however,  neither  served  the  summons  personally 
nor  by  publication.  At  the  end  of  that  timft  thfl  Rtatntorv 
(JL  ^ar  fell^  and  with  ijthe  attachment.  The  jurisdiction  which 
attached  upon  allowance  of  the  warrant  ceased,  and  as  to 
that  proceeding  it  was  as  if  the  statute  had  been  repealed. 
This  consequence  necessarily  follows  the  omission  to 
comply  with  the  terms  of  the  proviso.  When  challenged  by 
this  motion  to  uphold  the  attachment,  it  was  part  of  the 
plaintiffs'  case  (§  618)  to  show  the  issuing  of  a  summons, 
and  that  thirty  days  therefrom  had  not  elapsed,  or  that 
within  thirty  days  one  of  the  conditions  had  been  per- 
formed; failing  in  that,  they  were  no  better  off  than  if 
the  statute  had  not  been  passed. 

Nor  does  section  139,  upon  which  the  appellants'  counsel 
relies,  go  further.  The  effect  there  given  to  the  allowance 
of  the  provisional  remedy  is  qualified  in  like  manner  by  the 
proviso  or  condition  to  which  I  have  adverted.  The  sec- 
tions may  be  read  together  and  both  stand.  They  are  satis- 
fied by  a  construction  which  treats  the  action  as  existing 
for  the  purpose  of  supporting  the  attachment  during  the 
time  specified,  liable  to  be  continued  upon  defined  terms, 
but  ending  by  lapse  of  time  if  those  terms  are  not  com- 
plied with,  and,  therefore,  incapable  of  supporting  any  fur- 
ther proceedings. 

In  Taylor  v.  Troneoso,  76  N.  Y.  599,  where  the  order  for  service  of 
the  summons  by  publication  was  obtained  on  the  thirtieth  day  and  copies 
of  the  papers  were  mailed  to  defendants  and  the  summons  was  published 
in  one  of  the  designated  newspapers  that  day  but  was  not  published  in 
the  other  newspaper  until  the  next  day,  it  was  held  that  the  attachment 
was  properly  vacated.  Where  the  thirtieth  day  fell'  on  Sunday  and  the 
defendant  under  an  order  previously  obtained  was  served  personally  out- 
side the  state  on  the  next  day  it  was  held  that  service  was  in  time  under 
section  788  of  the  Code  in  Gribbon  v.  Freel,  93  N.  Y.  93.  "^ 

In  Logan  v.  Greenwich  Trust  Co.,  144  App.  Div.  372,  plaintiff,  on 
December  18,  1909,  obtained  and  levied  a  warrant  of  attachment  against 
George  P.  Sheldon  on  the  ground  of  nonresidence.  Sheldon  died  outside 
the  state  December  25,  1909,  and  on  January  14,  1910,  defendant  com- 
pany, a  Connecticut  corporation,  was  appointed  his  administrator  in 
the  state  of  Connecticut.     Sheldon  had  not  appeared  or  been  served  with 
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summons  prior  to  his  death  nor  had  service  of  summons  by  publication 
been  commenced.  On  Januai-y  15,  1910,  plaintiff  obtained  orders  allow- 
ing him  to  amend  his  complaint  by  substituting  the  administrator  as  de- 
fendant and  allowing  service  of  summons  by  publication,  and  publication 
was  commenced  forthwith.  Held,  that  the  lien  of  attachment  was  not 
extinguished  by  the  death  of  Sheldon  nor  did  the  court  lose  jurisdiction. 

BARTON  V.  PALMER  CO.  1  |v  ''/^    ^^^A 

87  App.  Div.  35.     Decided  1903. 

Appeal  by  the  defendant,  the  Albert  Palmer  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Orange  Special  Term, 
overruling  the  defendant's  demurrer  to  the  plaintiffs'  cp 
plaint. 


emurrer  to  tne  piamtilts'  com- 


HiKSCHBEEG,  J.     The  demurrer  should  have  been  sus- 
tained.    The  action  is  brought  by  Eugene  Barton,  joined 
with  the  sheriff  of  the  county  of  New  York,  in  aid  of  an  at- 
tachment issued  against  the  property  of  Harriet  C.  Collins, 
in  an  action  prosecuted  by  Barton  against  her.    The  com- 
plaint alleges  that  the  attachment  was  executed  by  levying 
upon  personal  property  of  the  said  Harriet  C.   Collins, 
then  in  the  possession  of  the  defendant  in  this  action,  "  by 
leaving  a  certified  copy  of  the  warrant  of  attachment  and    j^  yL, , 
a  notice  showing  the  property  attached  with  Cornelius  A.       ,| 
Palmer,  who  then,  was  the  treasurer  or  managing  agent  of     .  \i 
the  defendant  herein."    The  nature  of  the  personal  prop-     ' 
erty  attached  is  not  stated,  although  the  complaint  does  i  s-f^"-'"^ 
further  aver  that  at  the  time  of  the  attachment  the  defend-  v*'^'^\ 
ant  was  indebted  to  Harriet  C.  Collins  in  a  large  sum  of       "^^^ 
money  which  stood  to  her  credit  upon  the  defendant's         %  _. 
books,  and  that  by  virtue  of  the  attachment  the  defendant     S*:'" 
was  required  by  law  to  retain  as  much  thereof  as  might  be 
necessary  to  satisfy  any  judgment  recovered  in  the  action 
in  which  attachment  was  issued. 
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Section  649  of  the  Code  of  Civil  Procedure  provides  how 
a  levy  must  be  made  under  a  warrant  of  attachment,  and. 
substantial  compliance  with  the  requirements  of  that  sec- 
tion is  essential  to  validity.     (Hayden  v.  National  Bank, 
130  N.  Y.  146;  Courtney  v.  Eighth  Ward  Bank,  154  id.  688.) 
If  the  personal  property  is  capable  of  manual  delivery 
the  sheriff  must  take  it  into  his  actual  custody.     If  the 
personal  property  is  not  such  as  is  capable  of  manual  de- 
livery  the    attachment    must    be    executed    by   leaving    a 
certified  copy  of  the  warrant,  and  a  notice  showing  the 
property  attached,  with  the  person  holding  the  prbperty ;  or 
if  the  property  consists   of  a   demand,  with  the  person 
against  whom  it  exists.    There  is  no  allegation  in  the  com- 
plaint that  the  defendant,  Albert  Palmer  Conipany,Ts  a~" 
corporation,  and  although  the  fact  of  incorporation  is  no 
part  of  the  cause  of  action  and  the  omission  of  the  allega- 
tion in  that  regard  would  not  of  itself  be  ground  of  de- 
murrer (Harmon  v.  Vanderbilt  Hotel  Co.,  79  Hun,  392), 
yet  the  fact  if  it  exist  is  essential  for  the  purpose  of  ghow- 
ing  that  service  upon  Cornelius  A.  Palmer  as  treasurer__or 
maiTaging  agent  is  sufficient  service  upon  the  defendant. 
As  the  complaint  stands  the  papers  have  been  left  with 
a  person  who  is  not  alleged  to  hold  the  property  or  to  be 
one  against  whom  any  demand  exists,  or  who  sustains  such 
official  relation  with  the  defendant  as  is  recognized  by  law 
for  the  purposes  under  consideration. 

The  complaint  further  alleges  that  judgment  was  duly 
recovered  in  the  action  against  Harriet  C.  Collins,  and 
that  an  execution  issued  thereon  in  the  form  prescribed  by 
section  1370  of  the  Code  of  Civil  Procedure  to  the  sheriff 
of  NeAV  York  county  has  been  returned  unsatisfied.  It 
would  seem  under  the  authorities  that  the  attachment. ia„, 
merged  in  the,  execution,  and  that  the  lien  by  attachment 
tSen' ceases  so  .that.th&rgffledy,  thereafter  is  necessarily: 
confined  to  the  process  of  execution.  (Lynch  v.  Crary,  52 
N.  Y:  181;  Peetsch  v.  Sommers,  31  App.  Div.  255;  Dunn  v. 
Acker,  Merrall  &  Condit,  26  Misc.  Eep.  758.)  It  is  true 
that  subdivision  4  of  section  708  of  the  Code  of  Civil  Pro- 


BARTON  V.   PALMER  CO.  125 

cedure  provides  that  the  sheriff  may  collect  the  debts  and 
other  things  in  action  attached  "  until  the  judgment  is 
paid,"  but  if  it  be  assumed  that  such  collection  may  be 
by  action  it  must  also  be  assumed  that  it  must  be  by  action 
founded  upon  an  existing  lien.  The  plaintiffs'  action  is 
brought  under  the  authority  of  section  677  of  the  Code  of 
Civil  Procedure,  which  permits  the  attaching  creditor  and 
sheriff  jointly  to  maintain  any  action  which  the  sheriff 
could  bring  alone  under  subdivision  2  of  section  655  of 
the  Code.  That  subdivision  provides  for  actions  in  aid 
of  the  attachment.  But  the  lien  of  the  execution  issued 
under  section  1370  of  the  Code  (supra)  specifically  against 
the  property  attached  must  surely  be  regarded  as  super- 
seding the  lien  of  the  attachment,  and  the  return  of  that 
execution  terminates  the  lien  created  by  its  issue.  The 
condition  presented  is,  therefore,  that  of  an  action  brought 
in  aid  of  a  lien  where  no  lien  exists,  and  is  similar  to  that 
referred  to  in  Peetsch  v.  Sommers  (supra),  the  court  there 
saying  (p.  259)  :  "  When  the  judgment  in  this  action  was 
entered  and  execution  issued,  the  effect  of  the  attachment 
was  spent;  the  sheriff  could  proceed  only  under  the  ex- 
ecution, and  his  right  to  the  possession  of  the  property 
would  depend  upon  the  execution  in  his  hands,  the  lien 
acquired  by  the  attachment  being  preserved  only  to  enable 
such  lien  to  be  enforced  under  the  execution ;  but  after  the 
return  of  his  execution  wholly  unsatisfied  there  was  no  ex- 
ecution in  force,  and  thus  at  the  time  of  the  trial  there  was 
no  lien  upon  this  property  by  virtue  of  either  the  attach- 
ment or  the  execution. ' ' 

It  follows  that  the  interlocutory  judgment  should  be  re- 
versed, with  costs,  and  the  demurrer  sustained,  with  costs. 

"  The  original  warrant  must  be  delivered  to  the  sheriif.  Having  it  in 
his  possession  he  is  the  officer  upon  whom  devolves  the  duty  of  certifying 
as  to  the  correctness  of  the  copy.  *  *  *  The  person  upon  whom  the 
warrant  is  served  is  entitled  to  have  a  copy  of  the  original  warrant  duly 
certified  by  the  officer  having  the  custody  of  the  original  paper,  so  that 
he  may  have  official  information  as  to  the  contents  of  the  original,  upon 
which  he  may  rely  and  use  as  a  shield  against  the  claims  of  his  creditor 
whose  property  in  his  hands  is  sought  to  be  attached."  Courtney  v. 
Eighth  Ward  Bk.,  154  N.  Y.  688. 


12'6  pwottstonal  remedies. 

Wha^JP^pekty  May  be  Attached.  Code  Civ.  Pro.  §§  644-8. 

HIGGINS  V.  McCONNELL. 

130  N.  y.  482.    Decided  1892. 

^/TiANDON^J.  The  question  presented  by  the  demurrer  to 
the  complaint  is  whether  the  interest  of  a  deftodant  under 
a  contract  for  the  purchase  of  thejand  up.on  which  Le  has^ 
made  partial_pajments,  and  is  in  possession,  and  entitled 
to  a  conveyance  of  the  land  upon  completing  his  payments, 
can  be  levied  upon  by  virtue  of  an  attachment  duly  issued 
in  an  action  against  him  in  the  Supreme  Court. 

We  think  it  can.  Section  644,  Code  of  Civil  Procedure, 
provides  that  the  sheriff  must  execute  the  warrant  of  at- 
tachment "  by  levying  upon  so  much  of  the  personal  and 
real  property  of  the  defendant,  within  his  county,  not  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  as  will 
satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses. " 
This,  in  terms,  provides  for  a  levy  upon  real  property,  and 
admits  of  the  distinction  between  the  property  itself  and  an 
interest  in  the  property,  and  suggests  that  the  authority 
to  levy  upon  the  real  property  of  the  defendant  is  no  au- 
thority to  levy  upon  the  real  property  of  another  in  which 
the  defendant  has  only  some  interest  less  than  a  legal  es- 
tate. But  section  645  was  added;  it  was  a  new  provision, 
and  declared  that  "  The  real  property  which  may  be 
levied  upon  by  virtue  of  a  warrant  of  attachment,  includes 
any  interest  in  real  property,  either  vested  or  not  vested, 
which  is  capable  of  being  aliened  by  the  defendant. ' ' 

The  interest  of  the  defendant  under  this  contract  for  the 
purchase  of  the  land  comprises  the  actual  possession,  the 
right  of  possession,  and  the  right  to  acquire  the  right  of 
property.    It  is  a  valuable  interest,  and  is  alienable. 

The  question  whether  the  interest  of  a  person  holding 
a  contract  for  the  purchase  of  land  was  bound  by  a  judg- 
ment and  could  be  sold  upon  execution,  was  prior  to  the 
Eevised  Statutes,  the  subject  of  frequent  and  conflicting 
decisions.    *    *    * 

The  Eevised  Statutes  provides  that  such  an  interest 
should  not  be  bound  by  the  docketing  of  any  judgment  or 
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decree,  nor  sold  by  execution  issued  thereon.  (1  E.  S.  m. 
p.  744,  §  4.)  The  question,  as  we  learn  from  the  reviser's 
notes,  was  one  of  public  pohcy,  and  in  order  to  mitigate  the 
injustice  of  the  rule  adopted,  the  following  sections  pro- 
vided that  such  an  interest  might  be  reached  by  means  of 
an  action  in  the  nature  of  a  creditor's  bill. 

These  provisions  are  substantially  re-enacted  in  sections 
1253,  1874,  1875  of  the  Code  of  Civil  Procedure ;  the  cor- 
responding provisions  of  the  Revised  Statutes  were  re- 
pealed by  chapter  245,  Laws  of  1880. 

SectioTi   125.^  prnvidpg  that  "  the  interest  of  a  person 
"holding  a  contract  for  the  purchase  of  real  property,  is  not 
bound  by  the.  docketing  of  a  judgment,  and  cannot  be  levied  . 

upon  or  sold  by  virtue  of  an  execution  issued  upon  a  judg-      /^r- 
ment. "    It  is  thence  argued  by  the  defendant  that  the  in-         ^ 
terest  in  question  cannot  be  attached.    But  the  argument 
-,is  untenable  if  this  section  and  section  645  are  reconcilable 
eae,  with -the  other. 

It  does  not  necessarily  follow  that  a  provision  as  to  the 
effect  of  a  judgment  and  execution  in  the  absence  of  an 
attachment,  controls  other  provisions  as  to  their  effect  when 
aided  by  an  attachment.  Section  1370  prescribes  the  requi- 
sites of  an  execution  where  a  warrant  of  attachment  issued 
in  the  action  has  been  levied  by  the  sheriff.  Section  708, 
subdivision  2,.  prescribes  the  duty  of  the  sheriff  to  whom 
such  an  execution  is  issued.  He  does  not  relevy  upon  any 
of  the  attached  property,  the  execution  simply  authorizes 
him  to  sell  it. 

There  are  valid  reasons  why  an  attachment  should  reach 
the  interest  of  a  holder  of  a  contract  for  the  purchase  of 
land.  He  may  be  a  nonresident  and  never  come  within 
the  State,  so  that  personal  service  can  be  made  upon  him. 
In  such  case  the  personal  judgment  which  must  precede 
a  judgment  creditor's  action  cannot  be  obtained.  But  if 
his  interest  can  be  seized  upon  attachment,  jurisdiction  of 
that  interest  can  be  obtained  and  it  can  be  disposed  of  to 
satisfy  the  domestic  creditor.  (Code  Civ.  Pro.  §  707.)  The 
reasons  which  withdraw  the  interest  in  question  from  the 
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binding  force  of  a  judgment  and  execution  are  technical, 
and  the  relaxation  of  the  rule  in  the  case  of  attachments 
seems  to  be  in  the  interest  of  substantial  justice.  The  letter 
of  section  645  permits  this  attachment;  other  provisions 
show  the  policy  of  the  law  to  be  to  extend  the  scope  of  this 
remedy ;  it  can  scarcely  be  doubted  that  when  the  f ramers 
of  section  645  employed  the  words  "  any  interest  in  real 
property  "  to  indicate  what  was  attachable,  that  this  pe- 
culiar interest  which  had  engaged  the  attention  of  the 
courts  and  Legislature  was  considered;  and  if  we  concede 
that  it  was  not,  it  would  still  remain  to  be  held  that  if  it 
had  been  considered  the  language  of  the  section  would 
have  been  different.  It  was  held  in  Wright-  v.  Douglass 
(2  N.  Y.  376),  in  reference  to  the  provision  for  the  attach- 
ment "  of  all  the  estate  real  and  personal  of  such  corpora- 
tion," that  "  the  statute  in  terms  applies  to  an  equitable 
as  well  as  a  legal  interest  in  lands."  Section  645  does 
not  appear  to  be  less  comprehensive,  and  we  see  no  reason 
why  we  should  narrow  its  scope  by  construction.     *     *     * 


SIMPSON  V.  JERSEY  CITY  CONTR.  CO. 
165  N.  Y.  193.    Decided  1900. 

Gray,  J.  The  Appellate  Division  of  the  Supreme  Court, 
in  the  first  department,  has  certified  the  following  question 
of  law  to  this  court:  "  "Whether,  where  the  certificates  of 
stock  of  a  foreign  corporation  belonging  to  a  nonresident 
of  the  state  are  in  possession  of  a  resident  of  this  St'^te, 
as  pledgee,  the  interest  of  the  owner  and  pledgor  can  be 
levied  upon  under  a  warrant  of  attachment  against  such: 
owner,  made  by^~8eFv4ee  of  a  notice  on  the_pledgee  in  the' 
manner  prescribed  by  subdivision  3  of  section  649  of  the 
Code." 

The  circumstances  out  of  which  the  question  arose  were 
these:  The  plaintiffs,  commencing  an  action  against  the 
defendant,  a  foreign  corporation,  to  recover  for  profes- 
sional services,  procured  a  warrant  of  attachment  to  be 
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issued  and  the  levy  to  be  made  upon  its  interest  in  certain 
shares  of  the  capital  stock  of  the  New  Jersey  and  Pennsyl- 
vania Telephone  'Company,  a  foreign  corporation,  which  be- 
longed to  it  and  the  certificates  for  which  it  had  delivered 
to  the  Produce  Exchange  Trust  Company  of  the  city  of 
New  York,  as  security  for  the  payment  of  a  note.  The 
levy  was  made  pursuant  to  the  provisions  of  subdivision 
3  of  section  649  of  the  Code  of  Civil  Procedure  and  if 
the  interest  of  the  defendant  constituted  property,  which 
was  the  subject  of  attachment  under  our  laws,  then  there 
is  no  question  but  what  the  levy  was  properly  made  and 
that  the  property  was  impounded.^  Section  649  provides, 
in  its  first  and  second  subdivisions,  for  a  levy  upon  real 
property  and  upon  personal  property  "  capable  of  manual 
delivery,  including  a  bond,  promissory  note,  or  other  in- 
strument for  the  payment  of  money  ' '  and,  then,  in  its  third 
subdivision,  it  provides  for  a  levy  "  upon  other  personal 
property,  by  leaving  a  certified  copy  of  the  warrant,  and 
uotice  showing  the  property  attached,  with  the  person  hold- 
ing the  same ;  or,  if  it  consists  of  a  demand,  other  than  as 
specified  in  the  last  subdivision,  with  the  person  against 
whom  it  exists,"  etc. 

The  argument  of  the  appellant  is,  in  effect,  that  this  was 
an  attempt  to  levy  an  attachment  on  its  shares  of  stock 
and  that  the  legal  principles,  which  underlie  the  owner- 
ship of  capital  stock,  preclude  the  idea  that  jurisdiction 
could  be  obtained  in  that  manner.  It  is  insisted  that ' '  the 
stock  of  a  foreign  corporation  is  not  property  within  the 
state  subject  to  levy  of  attachment  against  a  non-resident 
owner."  Thus  generally  stated,  and  within  such  a  state 
of  facts  as  is  shown  in  the  case  cited  of  Plimpton  v.  Bigelow 
(93  N.  Y.  592),  the  proposition'  may  beTrue^    In  that  case, 


the  plainHffs ■  were  nonresidents  of  the  State;  but  they 
brought  an  action  therein  against  the  defendant,  who  was, 
also,  a  nonresident.  It  was  attempted  to  attach  shares  of 
stock  of  a  foreign  corporation,  which  were  owned  by  the 
defendant  and  the  certificates  of  which  were  in  his  posses- 
sion at  his  domicile,  by  causing  the  sheriff  to  make  a  levy 
upon  an  officer  of  the  corporation  in  the  city  of  New  York, 
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under  the  provisions  of  section  649  of  the  Code.  It  was 
held  that  the  section  did  not  apply,  for  the  reason  that  the 
fundamental  condition  of  an  attachment  proceeding  did  not 
exist,  viz. :  that  the  res  must  be  within  the  jurisdiction  of 
the  court  for  an  effectual  seizure.  The  right  which  the 
shareholder  has  by  reason  of  his  ownership  of  corporate 
shares  is  not  a  debt,  or  duty,  of  the  corporation,  existing 
in  a  foreign  jurisdiction,  wherever  its  officers  may  be  found 
engaged  in  the  prosecution  of  the  corporate  business.  The 
decision  was,  manifestly  correct.  A  corporation  is  inca- 
pable of  leaving  the  place  of  its  domicile;  whatever  may 
be  its  offices  and  agencies  in  other  states.  As  it  was  said: 
"  it  is  not  here  because  its  agents  are  here."  That  case 
differs  materially;  but  it  was  pointed  out  in  the  opinion 
that  intangible  rights,  or  interests,  or  choses  in  action,  are 
made  by  the  statute  susceptible  of  seizure  by  attachment, 
when  they  can  be  said  to  be  constructively  present  within 
the  jurisdiction.  It  was  said  that  where  a  debtor  ' '  is  out 
of  the  jurisdiction  and  the  debt  or  duty  owing  to  him,  or 
the  right  he  possesses,  exists  against  some  person  within 
the  jurisdiction,  attachment  laws  fasten  upon  that  circum- 
stance, and  by  notice  to  the  debtor  or  person  owing  the  duty, 
or  representing  the  right,  impound  the  debt,  duty  or  right, 
to  answer  the  obligation  which  the  attachment  proceeding 
is  instituted  to  enforce.  In  the  case  supposed,  the  debt, 
duty  or  right,  for  the  purpose  of  attachment  proceedings, 
is  deemed  to  have  its  situs  or  locality  in  the  jurisdiction." 
This  foreign  defendant,  in  order  to  secure  the  payment 
of  its  indebtedness  to  the  trust  company  in  New  York, 
pledged  with  it  the  shares  of  stock  in  the  foreign  corpora- 
tion of  which  it  was  the  owner  and,  as  we  must  assume,  by 
an  assignment  of  the  certificates  representing  the  same  in 
some  form  of  transfer,  which  conferred  apparent  title  and 
which  would  enable  the  assignee,  or  pledgee,  to  enforce  the 
security  by  its  sale  and  transfer.  Thus,  the  defendant's 
interest  in  the  stock  was  held  by  a  title  and  with  a  right 
which  authorized  the  trust  company  to  possess  it  until  the 
indebtedness  was  paid,  and,  in  the  event  of  nonpayment,  to 
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sell  it  in  satisfaction  of  its  claim.     The  relation  of  the 
parties  was  that  of  pledgor  and  pledgee  and  the  special 
property  which  the  latter  had  in  the  pledge  entitled  it  to 
its  possession  against  all  the  world.     Is  stood  account- 
able to  the  former  for  its  acts  with  respect  to  the  security. 
It  could  be  compelled  to  pay  over  any  surplus  realized  upon\ 
a  sale,  or  to  return  any  of  the  stock  not  sold  for  payment  1 
of  the  debt.     (Wheeler  v.  Newbould,  16  N.  Y.  392;  Warner 
V.  Fourth  National  Bank,  115  id.  251.)    It  is  true  that  the 
corporate  property  represented  by  the  shares  of  stock  was 
not  within  this  jurisdiction;  but  how  is  that  a  controlling 
consideration  and  can  it,  reasonably,  be  said  that  this  de- 
fendant had  no  property  here,  whether  we  regard  it  as  in 
the  transferred  certificates  of  stock,  or  as  in  the  claim  or 
demand  which  it  had  against  the  trust  company?    What  is 
the  reasonable  view  and,  therefore,  the  one  which  the  law 
should  take?    Jurisdiction,  certainly,  is  founded  upon  the 
presence  of  the  thing,  in  respect  to  which  it  is  exercised. 
The  action  is  in  rem  and  the  question  seeks  the  place  rei 
sitae.    That  the  defendant  had  conditionally  parted  with 
its  interest  in  the  stock  to  the  trust  company  is  true.    That 
it  had  transferred  to  it  the  possession  of  the  certificates 
evidencing  that  interest  —  its  muniments  of  title  —  with 
the  right  to  transfer  the  same,  upon  a  sale  in  satisfaction 
of  the  debt  secured,  is  true.    That  the  defendant's  interest 
in  the  pledge  was  of  a  residuary  nature  and  constituted 
a  claim  upon  the  pledgee  is  true.     The  defendant  had, 
to    the    extent    of   its    ability,   transferred   to    the   trust 
company,  as  security  for  the  payment  of  its  indebtedness, 
whatever  was  its  interest  in  the  foreign  corporation  as 
evidenced  by  the  delivery  of  the  certificates  of  stock.    Did 
it  not,  therefore,  clearly,  have  property  rights,  or  interests, 
within  this  State,  which  could  be  impounded  by  our  courts 
to  abide  the  result  of  the  litigation  over  the  plaintiff's 
claims?    I  think  so.    The  distinctions  sought  to  be  drawn 
are,  largely,  artificial.    The  truth  is  that  it  did  have  prop- 
erty here,  in  the  common  acceptation  of  the  term,  as  well 
as  in  the  eye  of  the  law.    Certificates  of  stock  are  treated 
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fay  business  men  as  property  for  all  practical  purposes. 
They  are  sold  in  the  market  and  they  are  transferred  as  col- 
lateral security  for  loans,  and  they  are  used  in  various  ways 
as  property.  They  pass  by  delivery  from  hand  to  hand  and 
they  are  the  subject  of  larceny.  (See  In  re  Whiting,  150 
N.  Y.  27.) 

I  think  that  the  case  of  Warner  v.  Fourth  National  Bank 
(115  N.  Y.  251),  is  much  in  point.  In  that  case  a  New  York 
bank,  having  a  claim  against  a  Pennsylvania  bank,  attached 
certain  promissory  notes  and  bills  of  exchange,  which  the 
latter  had  pledged  with  another  New  York  bank  to  secure 
a  loan  of  money.  The  case  turned  upon  the  effectiveness 
of  the  levy  made  under  the  warrant ;  that  is  to  say,  whether 
the  sheriff  should  have  taken  the  property  into  his  actual 
custody,  or  whether  he  had  sufficiently  acted  under  the 
warrant  in  serving  a  certified  copy  of  it  and  a  notice  show- 
ing the  property  attached,  with  a  demand  for  a  certificate, 
etc.  It  was  held  that  the  pledgee  was  entitled  to  the  pos- 
session of  the  property  as  against  the  sheriff  and  his  form 
of  levy  was  upheld;  and  it  was  observed  that  "  what  was 
the  subject  of  the  attachment  was  the  right  of  the  Penn 
Bank  (the  debtor),  to  compel  its  pledgee  to  account  to  it  as 
to  the  pledged  paper  and  to  receive  the  surplus  of  the 
proceeds  of  collection,  after  satisfying  the  pledgee's  claim 
for  advances.  That  right  is  a  chose  in  action,  and,  in  the 
nature  of  things,  is  intangible.  It  is  the  subject  of  attach- 
ment as  a  demand  against  the  person,  within  the  spirit  of 
the  language  of  the  Code. ' '  It  was,  further,  observed,  that 
"  while  the  debt  remains  undischarged  the  pledge  belongs 
to  the  pledgee  and  the  title  is  subject  to  the  pledgee's  lien 
and  right  of  possession ;  but  the  pledgor's  residuary  inter- 
est  in  the  pledge  constitutes  a  claim,  or  demand,,  jippn  the 
pledgee,  wEcF  is  "property  and7  hence  niiay  Tsecome  the  sub- 
ject of  attachment, '"""     ~*"   ""     """"    ^.™~— .— 

The  Bronson  Case  (150  N.  Y.  1),  is  suggested  as  nega- 
tiving the  idea  that  an  attachment  could  lie  in  this  case. 
The  question  there  considered  related  to  the  interest  which 
a  nonresident  shareholder  in  a  domestic  corporation  might 
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be  said  to  have  for  the  purposes  of  taxation  under  our  In- 
heritance Tax  Act.  It  was  said  that  a  share  of  capital  stock 
represents  an  undivided  interest  in  the  whole  of  the  corpo- 
rate property  and  the  certificates  of  stock  evidence  the  num- 
ber of  shares  owned  by  the  stockholder ;  that  the  right  of 
a  stockholder  to  share  in  the  corporate  property  is  a  chose 
in  action,  which  follows  the  shareholder's  person,  and  that 
the  property  represented  has  its  legal  situs  either  at  the 
domicile  of  the  corporation,  or  at  that  of  the  holder  of  the 
shares.  It  is  difficult  to  see  how  that  case,  in  defining  the 
general  understanding  of  the  law  with  respect  to  the  owner- 
ship of  shares  of  stock  in  a  corporation,  can  have  any  au- 
thoritative application  to  the  present  question.  That  ques- 
tion is  not,  whether  the  property  of  the  corporation  can  be 
said  to  be  within  the  State  for  jurisdictional  purposes 
through  attachment  proceedings;  but  whether,  the  certifi- 
cates of  stock  being  here  under  a  transfer  by  their  owner 
to  the  trust  company  in  pledge  to  secur^  an  indebtedness 
of  the  former,  there  was  not  present  property  of  the  debtor 
which  was  capable  of  effectual  seizure  by  the  court's 
process. 

But  it  is  further  argued,  in  support  of  the  proposition  \ 
that  the  court  was  without  jurisdiction,  that  a  judicial  sale  ; 
of  the  defendant's  property  or  interests,  here,  would  be  in-/ 
effectual;  because  a  transfer  of  the  shares  upon  the  corpo 
rate  books  could  not  be  effectuated  through  any  order  of  the 
court.    The  argument,  again,  rests  upon  Plimpton  v.  Bige 
low;  where  it  was  observed  in  the  opinion  that  "  it  could 
scarcely  be  expected  that  the  courts  of  another  state  would 
recognize  a  title  to  corporate  stock  in  one  of  its  own  corpo- 
rations, founded  upon  a  sale  under  an.  attachment  issued 
by  our  courts  against  a  nonresident,  when  the  only  sem- 
blance of  jurisdiction  over  the  property  was  the  service  of 
notice  in  the  attachment  proceedings,  upon  an  officer  or 
agent  of  the  corporation  here."    The  facts  of  that  case,  as 
I  have  already  intimated,  make  it  inapplicable  here.     It 
is  an  incorrect  idea  that  the  managing  agents  of  the  corpo- 
ration, or  joint  stock  company,  might  have  some  discretion- 
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ary  authority  to  refuse  a  proposed  transfer.  Such  a  propo- 
sition is  not  sanctioned  by  the  common  law,  and  c,ould  not 
stand  the  test  of  reason.  -^The  presumption  is  that,  if 
the  stock  of  the  defendant  was  sold  at  a  judicial  sale  to 
another,  the  right  of  the  purchaser  to  a  transfer  would  be 
recognized  and  his  ownership  of  the  stock  be  given  effect 
upon  the  books  of  the  corporation^.  The  managing  agents 
of  a  corporation  may  prescribe  reasonable  rules  and  formal- 
ities, regulating  the  transfer  of  shares;  but  they  could 
have  no  discretionary  power  to  refuse  to  register  a  pro- 
posed transfer.  (Morawetz  on  Corporations,  §§  164,  165; 
Commercial  Bank  v.  Kortright,  22  Wend.  348.)  We  are 
not  to  assume,  in  the  event  of  a  judicial  sale  of  the  defend- 
ant's interest  in  this  stock  for  the  purpose  of  applying  upon 
the  plaintiffs'  judgment  any  surplus  remaining  after  satis- 
faction of  the  pledgee's  demands,  that  it  will  be  ineffectual 
to  transfer  to  the  purchaser  a  right  to  the  ownership  of  the 
stock  and  to  a  transfer  of  the  title  upon  the  books  of  the 
corporation,  as  valid  as  though  the  trust  company  had  sold 
it  at  a  public  sale  and  delivered  the  certificates  in  its  pos- 
session to  a  purchaser.  The  presumption  with  respect  to 
the  effect  of  a  judicial  sale  of  the  stock  is  quite  the  other 
way  frojn  that  which  is  suggested.  It  is  not  that  our  courts 
could  effectuate  a  transfer  of  the  stock  upon  the  books  of 
the  foreign  corporation ;  but  that  the  corporation  itself  will 
recognize  and  give  effect  to  the  purchaser's  title. 

Question  answered  in  the  affirmative. 

The  interest  of  a  mortgagor  of  chattels,  being  a  purely  equitable  right 
to  redeem,  is  not  attachable  unless  the  mortgage  expressly  gives  him  the 
right  of  possession.  Hall  v.  Sampson,  35  N.  Y.  274.  An  unmatured 
poliey  of  life  insurance  may  be  attached  if  it  has  a  surrender  value. 
See  79  App.  Div.  601.  So  a  matured  policy  in  an  action  against  the 
beneficiary.    Amberg  v.  Manh.  L.  Ins.  Co.,  171  N.  Y.  314. 
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ANTHONY  V.  WOO©.  >'''    ^ 
96  N.  Y.  180.    Decided  1884. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  department,  entered  upon  an 
order  made  February  13,  1883,  which^ffinagia  judgment 
in  favor_jiLdefendan.tS-  Bowe  and  othejs.  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term ;  also  appeal 
from  a  portion  of  said  order,  which  affirmed  an  order  of 
Special  Term,  allowing  said  defendant  Bowe,  to  come  jn 
and  defend.    (Reported  below,  29  Hun,  239.) 

This  action  was  for  the  foreclosure  of  a  mortgage  exe- 
cuted by  defendants  Wood  and  others  to  John  P.  Brooks  to 
secure  a  note,  and  by  him  assigned  to  the  plaintiff. 

Two  ofthe  makers  of  the  mortgage  interposed  an  answer, 
setting  up  for  the  defense  that  the  note  and  mortgage  had 
been  attached  on  the  2d  dayof  June,  1881,  by  PeterJB,owe, 
the  sheritt  of  JslewYork  county,  by  virtue  of  a  warrant  of 
attachment  issued  to  him  in  an  action  in  the  Supreme  Court, 
by  one  Helen  L.  Hall  against  John  P.  Brooks ;  that  the 
action  was  pending,  and  the  note  and  mortgage  were  in  the 
possession  of  the  sheriff.  Thereupon  the  sheriff  was  made 
a  party  defendant  on  his  own  application,  and  permitted 
to  answer,  which  he  did,  setting  up  the  warrant  of  at- 
tachment, and  alleging  that  under  it  he  had  attached  the! 
note  and  mortgage  and  had  taken  them  into  his  nominal! 
possession,  and  claimed  to  hold  them  under  the  attachment ; 
that  the  assignment  by  Brooks  to  the  plaintiff  was  fraud- 
ulent and  made  to  delay  and  defraud  his  creditors,  and 
defeat  the  execution  of  the  warrant  of  attachment;  and 
asking  that  the  premises  be  sold,  and  the  proceeds  paid  to 
him,  to  be  held  under  the  attachment. 

On  the  trial  the  court  found  that  John  P.  Brooks  was 
the  owner  of  the  note  and  mortgage  on  the  2d  day  of  June, 
1881;  that  on  that  day  the  sheriff  levied  on  and  attached 
the  note  and  mortgage  under  the  warrant  of  attachment; 
that  on  the  6th  day  of  June,  1881,  John  P.  Brooks  assigned 
the  note  and  mortgage  to  the  plaintiff  in  this  action;  that 
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the  assignment  was  made  with  the  fraudulent  intent  to  de- 
feat the  execution  of  the  warrant  of  attachment,  arid  to- 
hinder  the  plaintiff  in  that  suit  in  the  collection  of  her  debt, 
and  that  the  plaintiff  had  notice  of  such  fraudulent  intent. 
It  appeared  that  on  said  2d  day  of  June,  1881,  the  note 
and  mortgage  belonged  to  Brooks,  the  defendant  in  the 
attachment  suit,  but  they  were  under  the  control  of  his  at- 
torney, Clark  Brooks,  who  had  placed  them  in  the  safe  of  a 
third  person.  Onthat^davjhe  deputy  of  the  sheriff  found 
said  attorney  in  his  office,  and_^er.Ye.d  him  there  with  a  copy 
of  the  warrant^  of  attachment  and  the  affidavit,  and  showed 
him  the  original ;  he  also  demanded  the  note  and  mortgage^ 
and  handed  said  attorney  a  paper  containing  a  general  de- 
scription of  them,  and  asked  him  for  a  certificate ;  said  at- 
torney refused  to  deliver  up  the  securities  or  to  give  the 
certificate.  Thereupon  the  sheriff  made  application  as  pre- 
scribed by  the  Code  (§  651)  for  an  order  requiring  said  at- 
torney to  submit  to  an  examination.  The  application  was 
denied,  but  on  appeal  the  Special  Term  order  was  reversed, 
and  the  application  granted,  whereupon,  and  on  or  about 
December  15,  188f,  said  attorney  delivered  the  securities 
to  the  sheriff.  *    *    * 

Finch,  J.  If  one  proposition  of  the  respondents  is  sound 
it  settles  in  their  favor  every  serious  question  raised  on 
this  appeal.  That  proposition  is,  that  under  the  existing 
provisions  of  the  Code  of  Civil  Procedure,  a  promissory 
note  is  made  property  capable  of  manual  delivery,  which 
may  be  levied  upon  so  as  to  effect  a  lien  upon  the  debt 
which  it  represents  by  taking  it  into  the  officer's  actual 
custody,  and  that  he  may  protect  and  defend  that  levy  and 
lien  by  assailing  as  fraudulent  a  previous  assignment  or 
transfer  to  a  third  party.  Under  the  earlier  provisions 
of  the  Code,  a  levy  upon  property  capable  of  manual  deliv- 
ery, executed  by  taking  it  into  the  actual  possession  of  the 
officer,  invested  him  with  the  right  in  defense  of  his  levy 
to  assail  as  fraudulent  and  void  against  creditors  a  pre- 
vious assignment  or  transfer  which  threatened  by  its  pri- 
ority the  security  of  the  lien  obtained.    (Einchey  v.  Stryker, 
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28  N.  Y.  45.)    But  this  court  also  held,  as  to  the  levy  per- 
.  mitted  to  be  made  upon  choses  in  action,  that  the  attach- 
ment reached  and  became  a  lien  upon  only  such  debts  as 
at  the  time  belonged  to  the  debtor  by  a  legal  title,  and  for 
the  recovery  of  which  he  could  maintain  an  action  at  law, 
and  as  a  consequence,  where,  before  levy  of  the  attachment, 
he  had  parted  with  the'  legal  title,  even  if  with  intent  to  de- 
fraud his  creditors,,  there  remained  in  him  for  their  benefit 
only  an  equity  which  the  attachment  could  not  reach,  and 
so  the  sheriff  could  not  assail  the  transfer  as  fraudulent. 
The  doctrine  of  Thurber  v.  Blanck  (50  N.  Y.  80)  went  to 
that  extent,  and  has  been  since  approved.    (Castle  v.  Lewis, 
78  N.  Y.  137;  Wait  on  Fraudulent  Conveyances,  §  86.) 
These  authorities  establish  that  the  sheriff  in  the  case  be- 
fore us  could  not  assail  as  fraudulent  the  transfer  of  the 
note  and  its  collateral  made  prior  to  his  asserted  levy, 
unless  their  doctrine  is  made  inapplicable  by  the  change  in 
the  provisions  of  the  Code  (§  649).    Where  the  property 
sought  to  be  attached  is  "  capable  of  manual  delivery,  in- 
cluding a  bond,  promissory  note  or  other  instrument  for  the 
payment  of  money, ' '  the  levy  is  now  to  be  made  ' '  by  taking 
the  same  into  the  sheriff's  actual  custody."     This  provi- 
sion changed  merely  the  mode  of  making  the  levy,  but  in 
no  respect  altered  the  inherent  character  of  the  property 
sought  to  be  attached.    If  the  note  or  bond  has  been  trans- 
ferred, however  fraudulently,  no  lien  by  attachment  is  pos- 
sible, and  it  is  of  no  consequence  that  the  mode  of  executing 
the  process  has  been  changed.    The  note  is  not  turned  into 
a  chattel  by  the  new  proAdsion.,    It  remains  a  chose  in  ac- 
tion, and  when  the  legal  title  is  in  the  attachment  debtor 
the  debt  may  be  seized  by  taking  the  note  or  bond  which  is 
its  evidence ;  but  where  the  legal  title  has  been  transferred ' 
to  a  third  party,  and  is  not  in  the  debtor  to  be  attached,  the 
possession  of  the  note  by  the  officer  under  his  warrant  ac- 
complishes nothing.    On  the  assumption,  therefore,  that  no 
levy  was  made  ujitil  after  the  transfer  of  the  note,  the  at- 
tachment gave  the  officer  no  right  to  assail  or  contest  it. 

But  it  is  claimed  that  the  levy  made  by  taking  the  note 
into  the  officer's  custodv  relates  back  to  the  demand  made 
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by  Mm  upon  Clark  Brooks,  who  had  the  possession  of  the 
paper,  and  which  occurred  before  the  note  was  transferred. 
The  warrant  was  issued  May  28,  1881.  On  June  second 
the  officer  called  upon  Clark  Brooks,  who  was  the  agent  and 
.  attorney  of  the  defendant,  and  had  the  note  in  his  custody 
locked  up  in  a  friend's  safe,  served  upon  him  a  certified 
copy  of  the  warrant,  together  with  a  copy  of  the  affidavits, 
and  demanded  the  note  and  bond  and  mortgage,  and  a  cer- 
tificate that  he  held  them  for  the  benefit  of  the  defendant. 
Brooks  refused.  Thereupon  he  was  ordered  to  submit  to  an 
examination  which  took  place  on  June  seventh.  The  as- 
signment of  the  note  and  mortgage  was  dated  the  day  be- 
fore, but  recorded  on  the  same  day.  In  July  a  motion  to 
compel  Brooks  to  deliver  up  the  note  was  denied  at  Special 
Term,  but  the  order  reversed  by  the  General  Term,  which  di- 
rected him  to  deliver  up  the  securities  to  the  sheriff.  This 
he  did  under  protest.  It  was  said  in  Bills  v.  Nat.  Park  Bank 
(89  N.  Y.  351)  to  have  been  the  law  that  a  debt  evidenced 
by  a  negotiable  security  could  be  attached  while  in  the 
hands  of  the  attachment  debtor  by  serving  the  attachment 
upon  the  maker  of  the  security;  but  the  eifect  of  sections 
648  and  649  of  the  Code  of  Civil  Procedure  was  not  con- 
sidered. Section  649  prescribes  how  the  levy  shall  be  made.  • 
It  must  be  "by  taking  the  same  into  the  sheriff's  actuall 
custody,"  who  must."  thereupon,  wifhont  delay,  deliver  to/ 
the  person  from  whose  possession  the  property  is  taken,  iff 
any,  a  copy  of  the  warrant  and  of  the  affidavits  upon  which! 
it  was  granted."  No  other  mode  is  prescribed.  Nothingl 
else  will  constitute  the  levy.  Until  the  officer  has  obtained 
the  actual  custody  he  has  made  no  levy,  and  can  make  none. 
He  is  armed  with  power  to  get  such  custody.  He  may  pro- 
^;.  oeed  by  action  or  special  proceeding  to  reach  that  result, 
but  until  he  has  reached  it  he  has  made  no  levy,  and  can 
make  none.  We  have  nothing  to  do  with  the  wisdom  of  the 
rule.    We  can  only  enforce  it  as  it  is  plainly  written. 

It  follows  that  neither  before  nor  after  the  assignment 
did  the  sheriff  acquire  any  title  to  or  lien  upon  the  note 
or  bond  and  mortgage ;  that  he  had  no  interest  in  the  fore- 
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closure  or  right  to  intervene,  and  that  the  judgment  and 
interlocutory  order  appealed  from  should  each  be  reversed, 
and  judgment  of  foreclosure  ordered  in  favor  of  the  plain- 
tiff, with  costs. 

Judgment  accordingly. 

It  followed  from  this  holding  that  where  a  non-resident  owning  prop- 
erty in  this   state   fraudulently  transferred  it,   and  then  was  sued   for 
money  upon  contract,  by  service  of  the  summons  without  the-  state,  or 
by   publication   pursuant   to   an   order,   and   he   did   not   appear  in   the 
action  but  made  default,  no  jurisdiction  was  acquired.     The  person  of 
the  defendant  was  not  brought  within  the  jurisdiction  of  the  courts  of 
this  state,  for  the  laws  of  the  state  cannot  reach  beyond  its  territorial 
liijiits.     The  fraudulently  acquired  property  could  not  be  attached;  the 
court  had  neither  person  nor  thing  within"  its  power.     The  amendmentl 
(See.    655,   subd.-  2)    enacted   after   the   decision   in   Anthony  v.   Wood] 
enables  the  court  to  establish  the  non-resident  debtor's  title  to  the  prop-' 
erty,  and  thereby  to  establish  its  jurisdiction  of  it.     Backus  v.  Kimball, 
62  Hun,  122;  Butcher  v.  Pearson,  43  App.  Div.  468. 

Goods  and  chattels  fraudulently  assigned  by  a  debtor  to  hinder,  delay 
and  defraud  creditors  are  attachable  in  the  hands  of  his  fraudulent 
assignee  at  the  suit  of  a  creditor  defrauded  by  the  assignment.  Hess  v. 
Hess,  117  N.  Y.  306. 


4.  Receivers.    Code  Civ.  Pro.  §§  713-18,  1947.    Gen.  Rules 

77,  81. 


hollenb:eck  v.  donnell. 

94  N.  Y.  342.    Decided  1884. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  which  affirmed  an  order  of  Special  Term,  appoint- 
ing a  receiver  of  the  rents  and  profits  of  the  mortgaged 
premises,  in  an  action  for  foreclosure.  (Reported  below, 
29  Hun,  94.) 

Eapallo,  J.  The  Court  of  Chancery  exercised  the  power 
of  appointing  a  receiver  of  the  rents  and  profits  of  mort- 
gaged premises,  when  they  were  an  insufficient  security 
and  there  was  no  adequate  remedy  upon  the  bond,  long 
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after  the  passage  of  the  act  of  1828,  which  provided  that 
no  action  of  ejectment  should  thereafter  be  maintained  by 
a  mortgagee,  for  the  possession  of  the  mortgaged  premises. 
The  point  is  now  urged  in  the  able  and  exhaustive  brief  of 
the  counsel  for  the  appellant,  that  under  that  statute  and 
the  decisions  of  the  courts  defining  the  respective  rights  of' 
the  mortgagor  and  mortgagee  of  real  estate£the  mortgaged 
has  no  title  to,  or  lien  upon,  the  rents  and  profits,  unlesa 
specially  pledged,  until  after  foreclosure  and  salej  This; 
however,  was  not  considered  by  the  Court  of  Chancery  in 
this  State  a  good  ground  for  refusing  to  the  mortgagee  the 
remedy  of  a  receivership  in  proper  cases;  and  notwith- 
standing the  change  in  the  law  of  mortgages,  the  remedy 
by  receivership  was  continued  as  before.     (Post  v.  Dorr,  4 
Edw.  Ch.  412.)     The  Code  of  1848  expressly  authorized 
receiverships  in  certain  specified  cases,  by  section  244,  and 
to  these,  subdivision  5  of  that  section  added,  "  In  such 
other  cases  as  are  now  provided  by  law  or  may  be  in  ac- 
cordance with  the  existing  practice,  except  as  otherwise 
provided  in  this  act."    Under  this  general  provision  the 
power  of  appointing  receivers  in  mortgage  cases,  continued 
to  be  exercised.    It  is  now  contended  that  this  power  was 
abrogated  by  the  Code  of  Civil  Procedure,  for  the  reason 
that  section  713  of  that  Code  purports  to  define  the  cases 
in  which  receivers  may  be  appointed;  and  it  is  claimed 
that  it  contains  no  provision  applicable  to  mortgage  cases 
like  the  present  one,  where  the  rents  are  not  specifically 
pledged.     It  is  argued  that  subdivisixuij-^of^section  713 
is  not  sufficient  to  cover  the  case,  because  _it_authorizes  a 
receivership  of  the  propertyT-wbidrts' tlie  subject  of  the 
action,  only  "  on  the  appKcation  of  a  party  who  establishes 
an  apparent  ri-gM  to,  or  interest  in,  the  property,  which  is 
in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court, 
or  lost,  materially  injured,  or  destroyed;"  that  under  the 
present  law  of  mortgages  the  moyfegagee  having^no  rig]it-. 
to,  or  interest  in,  the  rents,  etc.,  uirEil=Sffer  foreclosure  and 
sale,  cannot  claim  the  benefit  of  this  section;  that  subdivi- 
sion 5  of  section  244  of  the  Code  of  Procedure  is  not  re- 
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enacted,  and,  consequently,  the  power  of  tlie  court  to  ap- 
point a  receiver  in  mortgage  cases,  as  formerly  esercised, 
no  longer  exists,  and  the  former  practice,  in  that  respect 
is  no  longer  sanctioned. 

We  do  not  think  that  it  was  the  intention  of  the  Code  of 
Civil  Procedure  to  make  this  change  in  the  law,  or  to  abol- 
ish this  power  or  practice.     The  language  of  section  713 
is  not  prohibitory  nor  exclusive,  but  permissive  and  de- 
claratory, and  although  it  does  not  in  terms  re-enact  sub- 
division 5  of  section  244,  an  analogous  provision  is  sub- 
stantially included  in  the  general  terms  of  section  4  of 
the  Code  of  Civil  Procedure,  which  provides  that  each  of 
the  courts  therein  mentioned,  including  the  Supreme  Court, 
"  shall  continue  to  exercise  the  jurisdiction  and  powers 
now  vested  in  it  by  law,  according  to  the  course  and  prac- 
tice of  the  court,  except  as  otherwise  prescriloed  in  this 
act."     The  power  to  appoint  receivers  in  mortgage  cases 
was  inherent  in  the  Court  of  Chancery  before  the  Code  of 
1848.    It  was  continued  by  that  Code  under  subdivision  5 
of  section  244,  and  it  is  again  reaffirmed  by  the  general 
provision  of  section  4  of  the  Code  of  Civil  Procedure,  there 
being  nothing  to  the  contrary  in  that  Code.    It  is  not  neces- 
sary, therefore,  to  examine  critically  the  provisions  of  sub- 
division 1  of  section  713,  or  to  discuss  the  question  whether 
the  mortgagee  has  such  an  interest  in  the  mortgaged  prem- 
ises, or  the  rents  thereof,  as  would  entitle  him,  in  equity,  to 
a  receivership  under  that  section.    The  codifiers  evidently 
thought  that  he  did,  as  is  shown  by  Mr.  Throop  's  note  to  the 
section;  but  it  is  needless  to  follow  the  learned  counsel 
for   the    appellant    in    his    elaborate    discussion    of    that 
question. 

In  England,  and  in  some  of  the  States  of  the  Union,  the 
right  of  a  mortgagee  to  a  receivership  of  the  rents  and 
profits  of  the  mortgaged  premises  has  sometimes  been 
placed  upon  the  ground  of  his  legal  right  to  the  possession 
of  the  premises,  and  consequently  to  the  rents  thereof. 
But  in  this  State  it  has  been  placed  upon  a  different  ground, 
and  maintained  long  after  any  legal  estate  in  the  mortgagee 
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ceased  to  be  recognized.  The  legal  right  to  the  rents,  as 
well  as  to  the  possession,  continues  in  the  mortgagor  until 
foreclosure  and  sale,  as  it  does  in  a  vendor  until  convey- 
ance. But  when  default  has  been  made  in  the  condition 
of  the  mortgage,  the  mortgagee  at  once  becomes  entitled 
to  a  foreclosure  of  the  mortgage  and  a  sale  of  the  mort- 
gaged premises.  This  process  requires  time,  and  on  gen- 
eral principles  of  equity,  the  court  may  make  the  decree, 
when  obtained,  relate  back  to  the  time  of  the  commencement 
of  the  action,  and  where  necessary  for  the  security  of  the 
mortgage  debt,  may  appoint  a  receiver  of  the  rents  and 
profits  accruing  in  the  meantime,  thus  anticipating  the  de- 
cre&-a>nd  sale.  (Bank  of  Ogdensburgh  v.  Arnold,  5  Paige, 
40.  )1  There  can  be  no  doubt,  that  in  a  proper  case  where  a 
bill  was  filed  for  the  specific  performance  of  a  contract  to 
convey  land,  the  court  might  appoint  a  receiver  of  the  rents 
accruing  during  the  pendency  of  the  action,  for  equity  treats 
that  as  done  which  ought  to  be  done,  and,  therefore,  con- 
siders a  conveyance  as  made  at  the  time  when  it  ought  to 
have  been  made,  and  the  rents  as  belonging  in  equity,  to 
the  vendee  from  the  time  when  he  became  entitled  to  the 
conveyance.  On  the  same  principle  it  may  deem  the  fore- 
closure of  a  mortgage  completed  as  of  the  time  when  the 
mortgagee  becomes  entitled  to  it.  Pursuing  the  reasoning 
of  the  chancellor  in  the  Bank  of  Ogdensburgh  v.  Arnold 
(supra),  Vice-Chancellor  Sandford  held  in  Lofsky  v.  Mau- 
jer  (3  Sandf.  Ch.  69),  that  when  the  mortgage  debt  was 
due  and  the  security  was  inadequate,  the  mortgagee,  on 
filing  his  bill  of  foreclosure,  obtained  an  equitable  lien  on 
the  rents,  and  he  further  held  in  Quincy  v.  Cheeseman  (4 
Sandf.  Ch.  405),  that  where  pjjl  only  of  jhe  debt  was-  due, 
and  the  premises.  wereJiidivisible,  or  so  ciminist'anced  that 
they  must  inevitably  be  sold  in  one  parcel,  a  receiver  of 
the  whole  might  be  appointed,  because  the  mortgagee  was 
by  force  of  the  statute  entitled  to  a  foreclosure  and  sale 
of  the  property  for  the  payment  of  the  whole  debt,  and  that 
this  right  gave  him  an  equitable  claim  to  the  rents  on  the 
filing  of  the  bill. 
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These  decisions  authorized  the  framers  of  the  Code  to 
assume  that  section  713  was  sufficient  to  cover  mortgage 
cases,  and  it  is  stated  in  the  note  to  that  section  that  the 
words  "  or  interest  in  "  the  property  (including  rents  and 
profits  of  land)  were  inserted  for  the  express  purpose  of 
covering  receiverships  in  mortgage  cases,  so  that  it  should 
not  be  necessary  to  establish  an  apparent  right  to  such 
rents.  If  there  was  an  equitable  lien  upon,  or  claim  to  such 
rents,  section  713  covers  them,  and  there  would  certainly  be 
danger  of  their  being  lost  to  the  mortgagee,  if  they  went 
into  the  hands  of  an  insolvent  mortgagor. 

This  case,  as  stated  in  the  moving  papers,  presented 
strong  equities  in  favor  of  giving  to  the  mortgagee  all  the 
remedies  which  it  was  in  the  power  of  the  court  to  afford 
him.  The  mortgage  was  given  to  secure  the  entire  pur-  0.,,_^^ 
chase-money  of  the  mortgaged  premises  ($3,000).  The 
mortgagor  paid  nothing,  and  gave  no  bond  or  obligation  by 
which  he  became  personally  liable  for  the  purchase-money. 
The  mortgagee  had  nothing  to  look  to  but  the  mortgaged 
premises.  The  mortgagor  had,  at  the  time  of  the  commence- 
ment of  the  action,  been  nearly  six  years  in  possession  of 
the  premises,  and  had  paid  on  the  mortgage  only  about  $50 
of  principal  and  no  interest  since  May,  1881.  In  the  mean- 
time the  barns  on  the  premises  had  been  destroyed  by  fire, 
and  the  mortgagor  had  received  the  proceeds  of  the  insur- 
ance thereon.  The  value  of  the  premises  had  been  so  far 
impaired  that  they  had  ceased  to  be  an  adequate  security 
for  the  amount  unpaid  upon  the  mortgage.  A  strong  case 
was,  therefore,  presented  for  the  appointment  of  a  receiver. 
But  a  difficulty  stands  in  the  way  of  a  receivership  of  the 
whole  of  the  mortgaged  premises,  and  the  objection  is  in- 
sisted upon  by  the  appellant.  It  appears  that  the  whole  1  ^J 
amount  of  the  mortgage  was  not  due,  and  the  moving  j  (, 
papers  fail  to  show  that  the  premises  were  so  circum- 
stanced that  the  plaintiff  was  entitled  to  have  the  whole 
sold  as  one  parcel.  The  mortgage  was  dated  July  10,  1875, 
to  secure  $3,000,  and  annual  interest,  the  principal  being 
payable,  $100  on  the  1st  of  May,  1881,  and  $300  each  year 
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thereafter.    The  action  was  commenced  about  May,  1882, 
the  amount  then  due  upon  the  mortgage  being  only  $570.72, 
as  alleged  in  the  complaint.    The  plaintiff  was  consequently 
entitled  to  a  sale  only  of  so  much  of  the  mortgaged  premises 
as  should  be  sufficient  to  pay  the  amount  then  due.     It 
appears  that  the  premises  consisted  of  a  farm,  which  was 
divided  by  a  road  into  two  parcels  which  were  not  far  from 
equal,  and  the  papers  show  that  these  parcels  could  have 
been  sold  separately,  without  injury  to  the  parties  inter- 
ested; consequently  the  plaintiff  was  entitled  to  a  decree 
for  the  sale  of  only  one  of  these  parcels.    Assuming  that, 
upon  the  principles  before  adverted  to,  the  court  might 
have  anticipated  the  decree  by  appointing  a  receiver  of  the 
rents  of  one  of  these  parcels,  pending  the  action,  we  find 
no  warrant  for  a  receivership  of  the  whole.     No  right  to 
sell  both  had  accrued,  and  there  was  no  pledge  or  specific 
lien  by  which  the  accruing  rents  of  that  portion  of  the  mort- 
gaged premises  which  was  not  liable  to  be  sold  were  con- 
stituted a  security  to  the  plaintiff  for  that  portion  of  the 
mortgage  which  was  not  yet  due.     He,  having  omitted  to 
take  a  pledge  of  the  rents  and  profits  of  the  whole  prem- 
ises, to  keep  down  the  accruing  interest  and  instalments, 
was  not  entitled  to  a  receivership  for  the  protection  of  that 
portion  of  the  mortgage  debt  which  was  not  yet  due,  or  of 
that  portion  of  the  premises  as  to  which  his  right  to  sell 
had  not  yet  accrued.     (Bank  of  Ogdensburgh  v.  Arnold, 
supra;  Quincy  v.  Cheeseman,  supra.) 

On  this  ground  the  order  must  be  reversed. 

Receivers  are  most  frequently  appointed  in  foreelosuiie,  partition,  and 
actions  for  dissolutioii  of  partnerships.  But  the  power  is  exercised  with 
caution  and  never  unless  plaintiff's  right  is  clear,  the  property  is  shown 
to  be  in  danger,  and  there  is  no  other  adequate  relief.  Nat.  U.  Bank  v. 
Higer,  38  App.  Div.  123. 
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McKELSEY  v.  LEWIS. 
3  Abb.  N.  C.  61.    Decided  1877. 
Peoceedings  to  punisli  for  contempt. 

David  Gr.  McKelsey  brought  this  action  against  Pryce, 
Lewis,  to  settle  the  affairs  of  their  partnership.  ' 

A  judgment  was  had  appointing  a  receiver,  and  the  de- 
fendant refusing  to  deliver  the  property  to  him,  he  took 
th-ese  proceedings  to  punish  for  contempt. 

Van  Hoest,  J.  By  the  judgment  of  this  court  George  A. 
Halsey,  Esq.,  was  appointed  receiver  of  the  goods,  chattels 
and  effects,  of  the  copartnership  existing  between  the  par- 
ties to  this  action. 

There  was  no  direction  contained  in  the  judgment,  nor 
has  any  order  been  made,  for  the  deUvery  of  the  property 
to  the  receiver  by  the  parties  to  the  action,  or  either  of 
them.  While  such  direction  was  not  necessary  to  complete 
the  title  of  the  receiver  to  the  property,  still  I  think  it  was, 
in  order  to  uphold  a  proceeding  to  punish  a  party  for  a 
contempt  in  refusing  to  deliver  over  the  property  to  the 
receiver. 

By  the  practice  in  the  court  of  chancery,  before  a  party  I 
could  be  punished  for  a  contempt  in  not  delivering  property 
to  a  receiver,  there  should  have  been  a  direction  through  a,  \  ^  V" 
master  for  its  delivery,  and  when  such  direction  was  dis-  j 
obeyed  the  party  might  be  compelled  to  comply  with  the 
decision,  and  be  punished  for  his  disobedience. 

Parker  v.  Browning,  8  Paige,  388,  gives  the  practice  in 
such  cases. 

Under  the  present  system,  a  delivery  is  sometimes  ef- 
fected through  the  intervention  of  a  referee.  But  that  is 
not  necessary,  unless  an  inquiry  as  to  the  specific  property, 
the  subject  of  the  proceeding,  is  involved.  But  the  order 
or  judgment  of  the  court  should  in  terms  direct  a  delivery, 
if  proceedings  in  the  nature  of  punishment  for  a  contempt 
for  a  refusal  to  deliver  are  to  be  invoked. 

10 
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And  to  tills  effect  is  clearly  Watson  v.  Fitzsimmons,  in 
this  court,  5  Duer,  620.    Boswoeth,  J.,  says : 

"  But  in  refusing  to  deliver  Ms  property  to  the  receiver, 
he  has  not  disobeyed  any  order  of  the  court,  for  none  has 
been  made  requiring  him  to  so  deliver  it.  He  refused  to  do 
that  which  it  was  his  duty  to  do.  But  that  was  a  duty  re- 
sulting from  a  change  of  title  to  the  property,  produced  by 
the  appointment  of  a  receiver,  and  not  from  an  order  which 
he  had  refused  to  obey.  To_punish  as  for  a  contempt  for 
refusing  to  deljyer-pa:operty  to  a  receiver,  an  order  requir- 
'mg'such  delivery,  is  a  necessary  prerequisite. ' ' 

Tlie  Code  of  Civil  Procedure,  section  14,  subdivision  3, 
provides  for  the  punishment  of  any  person  for  any  "  dis- 
obedience to  a  lawful  mandate  of  the  court."  But  the  term 
mandate  has  been  defined  to  be  "  a  writ,  process  or  other 
written  direction,  issued  pursuant  to  law  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court  or  judge  thereof,  com- 
manding such  person  "to  do  or  to  refrain  from  doing  " 
an  act  therein  specified  (Act  of  June  2,  1876,  §  2,  subd.  2). 

There  has  been  as  yet  no  distinct  command  from  the 
court  through  any  ' '  written  direction  ' '  or  otherwise,  which 
has  been  disobeyed. 

The  receiver,  instead  of  applying  for  an  order  to  punish 
in  the  first  instance,  should  have  asked  for  an  order  direct- 
ing  the  delivery  by  the  defendant  of  the  property  to  him, 
"anTif,  afteFsuch  order  has  been  made,  the  defendant  still 
refuses,  proceedings  of  the  nature  of  those  under  consid- 
eration may  be  properly  instituted. 

This  conclusion  dispenses  with  the  necessity  of  deciding 
whether  the  appeal  and  undertaking  executed  by  the  de- 
fendant stays  the  proceedings.  Their  effect  will  be  deter- 
mined on  the  motion  asking  for  a  delivery  by  the  defend- 
ant, when  that  shall  come  up.  But  it  may  not  be  improper 
to  add  that  it  is  doubtful  whether  an  appeal  can  be  main- 
tained from  so  much  of  the  judgment  as  appoints  a  receiver. 
It  is  almost  a  matter  of  course  to  appoint  a  receiver  in  such 
cases.     (Martin  v.  Van  Schaick,  4  Paige,  479.) 
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The  present  motion  is  denied  and  without  costs,  and 
without  prejudice  to  the  receiver's  right  to  apply  for  a 
delivery  of  the  property. 

A  receiver  pendente  lite  acauir£s_np-41i|a,,]^j^t„jari^,„fa,  jjp'ht  nf  r^ns- ^  t  ji^ 
session  as  an  ofacer-jof-llifl-cauxt.    Keeney  v.  Home  Ins.  Co.,  71  N.  Y.    t^g^ST' 
T96,  401. 

For  statement  as  to  receivers  of  corporations  see  Decker  v.  Gardner, 
124  N.  Y.  334. 


CHAPTER    II. 
INCIDENTAL  PRACTICE. 


1.  Tender.    Code  Civ.  Pro.  §§  731-740,  743,  751,  754. 


NOYES  V.  WYCKOFF. 
114  N.  Y.  204.      Decided  1889. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered 
upon  an  order  made  the  second  Monday  of  September, 
1883,  which  reversed  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  the  report  of  a  referee  and  ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.         lAM-t'^tA— j^A 

Bkown,  J.  This  case  comes  to  us  upon  an  appeal  by  the 
plaintiff  from  an  order  of  the  General  Term  of  the  second 
judicial  department  which  reversed  a  judgment  in  his  favor 
entered  upon  a  report  of  a  referee  and  directed  a  new 
trial.  The  plaintiff  has  given  the  usual  stipulation  for 
judgment  absolute  against  him  in  case  the  order  appealed 
from  is  affirmed.  The^def endant  was  the  holder  of_a_chatt£L 
jmortg-age.upon  a  lot  of  iron  ore  lying  upon  a  farm  in  New 
Jersey  owned  by  Elizabeth  Fitzgerald  and  known  as  the 
"  Styles  Farm."  The  mortgage  upon  its  face  was  given  as 
security  for  the  payment  of  a  promissory  note,  bearing 
even  date  with  the  mortgage,  made  by  Henry  W.  Fitzgerald, 
and  payable,  on  demand,  for  the  sum  of  .^l^OO:  Defendant 
also  held  a  deed  of  the  farm  given  as  security  for  advances 
made  to  Miss  Fitzgerald,  but  which  was,  in  fact,  a  mortgage 
and  admitted  to  be  such.  PlainMff.purchased  the  farm  and 
the  ore  from_Miss„Fitzgerald^oirNoveMrff^^  The 
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deed  of  the  farm  was  "  subject  to  the  existing  liens." 
With  reference  to  the  chattel  mortgage,  the  referee  has" 
found  that  it  was  intended  to  be  drawn  to  secure  the  pay- 
ment of  $3,102,  and  by  mistake  Avas  drawn  for  the  sum 
named  in  it,  and  it  is  admitted  in  the  case,  "  that  it  was  a 
valid  lien  upon  said  iron  ore  for  at  least  $3,100,  and  that 
plaintiff  took  title  with  knowledge  of  the  existence  of  such 
lien  and  its  amount,  and  that  it  was  intended  to  be  payable 
in,  and  is  governed  as  a  contract  by  the  laws  of  New  York." 
On  December  3,  1880',  plaintiff  tendered  to  the  defendant 
$3,200  in  payment  and  extinguishment  of  the  lien  of  the 
mortgage  on  said  iron  ore.  At  that  time  defendant  claimed 
more  to  be  due  to  him  than  was  tendered.  No  question  is 
now  made,  however,  that  the  tender  was  insufficient  in 
amount,  but  the_jioint  is  taken  that  it  was  defective  in  form. 

Defendant  refused  to  accept  the  amount  tendered,  and, 
on  June  18,  1881,  entered  upon  the  farm  and  sold  all  the 
ore  covered  by  the  mortgage,,  and  at  such  sale  became  him- 
self the  purchaser.  This  action  was  thereupon  brought  by 
the  plaintiff  to  recover  for  a  conversion  of  the  ore,  and  he 
had  judgment  at  the  trial.  If  upon  the  record  before  us  any 
sufficient  ground  appears  for  the  reversal  of  the  judgment 
entered  upon  the  referee 's  report,  the  order  of  the  General 
Term  must  be  sustained.    (Mackay  v.  Lewis,  73  N.  Y.  382.) 

Numerous  questions  have  been  argued  upon  the  briefs 
submitted,  but  it  is  necessary  to  refer  to  but  two  of  them, 
as  upon  these  the  order  of  the  G-eneral  Term  must  be 
affirmed. 

The  tender  made  by  the  plaintiff  was  clearly  bad  in 
form.  A  tender  of  money  in  payment  of  a  debt,  to  be  avail- 
able as  a  defense  or  as  the  foundation  of  an  action  in 
favor  of  the  party  making  the  tender,  _must  be  without^ 
qualification.  There  is  no  principle  by  whiSE  a  paTty  is 
to  be  absolutely  barred  from  litigating  his  claim  for  a 
larger  sum  than  that  paid,  merely  because  he  accepts  part. 
The  actual  acceptance  of  the  amount  tendered  would  only 
extinguish  a  claim  in  case  it  was  the  whole  amount  due. 
If  less  than  the  amount  due  is  tendered  and  accepted,  it 
would  extinguish  the  debt  pro  tanto,  and  the  creditor  would 
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be  entitled  to  interest  on  the  balance,  and  hold  whatever 
security  he  had  as  indemnity  for  the  payment  of  such 
balance.  It  follows  that  if  the  tender  is  relied  on  as  a  de- 
fense, or  as  the  foundation  of  an  action,  the  party  pleading 
it  must  show  it  to  have  been  absolute  and  free  from  all  con- 
ditions, and  such  are  the  authorities. 

In  Wood  V.  Hitchcock  (20  Wend.  47)  the  tender  was 
"  in  full  settlement  and  discharge  of  all  demands  which 
plaintiff  held  against  him. ' '  It  was  held  bad  and  within  the 
rule  that  the  party  making  the  tender  shall  not  make  a  pro- 
test against  his  liability^  To  request  the  creditor  to  sign 
a  satisfaction  piece  vitia/re?"  the  tender.  (Roosevelt  v. 
Bull's  Head  Bank,  45  Barb.  579.)  To  demand  a  receipt 
vitiates  the  tender.  (2  Phil.  Ev.  134.)  To  demand  a  re- 
ceipt in  full  is  bad.  (Wood  v.  Hitchcock,  supra;  Frost  v. 
Tonkers  Savings  Bank,  70  N.  Y.  558.) 

Here  the  plaintiff  testified  as  to  the  tender  as  follows : 
"  I  tendered  and  offered  the  money  to  him  unconditionally 
and  in  payment  and  extinguishment  of  his  lien^nvoii  the 
iron  ore  mined  on  the  farm  and  at  Ironia  Station,  men- 
tioned in  his  chattel  mortgage,"  etc.  It  is  claimed  by  the 
plaintiff  that  the  use  of  the  word  "  unconditionally  "  re- 
lieved the  tender  from  the  objection  urged.  Standing  alone 
this  word  would  undoubtedly  have  the  meaning  given  it 
by  the  referee,  but  the  express  condition  that  followed  it 
cannot  be  ignored.  The  tender  is  besttested  by  the_gffect 
its  acceptance  would  have  had  upon  tJie  defendant,  and  it 
needs  no  argument  to  show  that  had  it  been  accepted,  it 
must  have  been  upon  the  terms  offered,  viz.,  in  payment  of 
the  debt  and  extinguishment  of  the  lien  of  the  chattel  mort- 
gage, for  the  words  used  have  no  other  meaning.  This  was 
a  condition  which  plaintiff  had  no  right  to  attach  to  its  ac- 
ceptance. He  could  not  say  ' '  I  offer  you  this  money  in  pay- 
ment of  your  debt,  but  if  you  take  it  you  must  extinguish 
your  lien  upon  the  iron  ore."  Whether  its  acceptance 
would  extinguish  the  mortgage  was  a  question  which  de- 
fendant had  a  right  to  litigate,  and  to  demand  that  in  ac- 
cepting the  money  offered  defendant  should  create  an  es- 
toppel, which  would  prevent  him  from  litigating  the  amount 
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iclue  on  the  mortgage,  was  a  condition  which  plaintiff  could 
/not  attach  to  the  offer,  and  which  being  coupled  with  it 
made  the  tender  bad.  Nor  am  I  able  to  see,  under  the  evi- 
dence and  findings  of  the  referee,  that  the  plaintiff  had 
the  right  to  make  a  legal  and  valid  tender  of  the  debt  for 
which  the  chattel  mortgage  was  security.  Clearly  a  tender 
of  the  debt  before  it  was  due  would  be  ineffectual  to  de- 
stroy the  security.  The  debt  Avas  payable  on  demand  and 
would  be  due  either  on  the  demand  of  the  defendant  or  on 
the  tender  of  the  debtor.  The  plaintiff  did  not  assume  pay- 
ment  of  the  debt  in  purc.lmfiin.gjthe  property,  and  took  u^pon 
himself  no__dutv_ojL_£ililigation  in  reference  thereto.  So 
far"as  the  contract  between  Fitzgerald  and  the  defendant 
is  concerned, -j^|-is  an  entire  stranger. 

The  defendant  claimed  the  debF  was  due  by  reason  of , 
a  demand  made  by  him  upon  Fitzgerald,  but  the  referee  has 
found  that  no  such  demand  was  made  and  that  the  note 
was   not  due,   and  there  is  no   evidence   that  Fitzgerald 
offered  at  any  time  to  pay  the  debt. 

In  view  of  these  facts,  we  think  the  plaintiff  was  not 
in  a  position  to  perform  the  condition  of  the  mortgage  by 
a  tender  of  the  debt,  and  nothing  short  of  absolute  pay- 
ment by  him  and  acceptance  by  the  creditor  could  vest  him 
with  the  title  to  the  property. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  ordered  for  defendant  on  the  stipula- 
tion, with  costs. 

Judgment  accordingly. 

But  a  tender  may  be  aecompanied  with  such  conditions  as  were,  by  the 
terms  of  the  contract,  conditions  precedent  to  be  performed  by  the  party 
to  whom  tender  is  made.  Wheeloek  v.  Tanner,  39  N.  Y.  481.  And  in 
tendering  payment  of  the  amount  due  on  a^mortgage  a  satisfaction  piece 
may  be  demanded  as  a  condition.  Halpin  v.  Phenix  Ins.  Co.,  118  N.  Y. 
165,  177.  The  tender  must  be  of  actual  legal  tender  money,  but  tender 
of  a  check  is  good  unless  objected  to  upon  that  ground.  Duffy  v. 
O'Donovan,  46  N.  Y.  223. 

A  mere  offer  to  pay  a  specified  amount  does  not  amount  to  a  tender 
unless  an  actual  tender  of  the  money  is  dispensed  with  by  some  positive 
act  or  declaration  of  the  creditor.    Strong  v.  Blake,  46  Barb.  227. 
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WILSON  V.  DORAN. 

110  N.  Y.  101.      Decided  1888.  // 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  January,  1886,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict  directed,  by  the  court.     (Reported  below,  39  Hun, 

88.)       f.-^'T*AO. 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  upon  a  stock  transaction. 

The  complaint  alleged,  in  substance,  that  the  defendants'] ' 
were  copartners  and  brokers,  and,  as  such,  had  a  transac-l 
tion  with  George  W.  Wilson,  upon  which  they  became  in- 
debted to  him  in  the  sum  of  $600.    The  complaint  set  out 
plaintiff's  title  to  the  cause  in  action,  derived  as  follows:! 
An  assignment  by  Wilson  to  Davis  &  Co.,  and  from  them  to] 
herself. ©The  answer  contained  a  general  denial,  and  also  | 
averred  that  Wilson  had  transferred  the  cause  of  action  to  j 
Hiram  Davis,  as  assigTiee,  for  the  benefit  of  his  creditors,  i 
prior  to  the  execution  of  either  of  the  assignments  under  I 
wEichthe  plaintiff  claims  title.  ©The  answer  also  set  up,  as ! 
a  partial  defense,  that  before  the  assignment  was  made  by  > 
Wilson,  under  which  the  plaintiff  claims  title,  that  Wilson 
became  indebted  to  them  in  the  sum  of  $410.08  by  reason  of 
an  overpayment  made  by  them  to  him,  and  claimed  the  same 
as  an  offset  against  the  plaintiff's  cause  of  action,  and  that 
on  settlement  Avith  Wilson  the  balance  found  due  in  his 
favor  was  the  sum  of  $180.32,  and  no  more.  >' The  defend- 
ants also,  in  bar  of  a  recovery,  averred  that  prior  in  the 
commencement  of  the  suit,  they  tendered  to  the  plaintiff  the 
said  sum  of  $189.32,  and  that  they  have  ever  since  remained, 
and  still  are  ready  and  willing  to  pay  the  said  Wilson,  or 
Davis  &  Co.,  or  to  the  plaintiff  or  any  person  entitled  to 
the  same,  the  said  sum  of  $189.32,  but  that  the  plaintiff  and 
the  other  persons  named,  have  refused  to  receive  the  same 
and  they  bring  the  same  into  court  ready  to  be  paid  to  tM 
plaintiff  if  she  will  accept  it.    On  tlte  day  the  answer.'W^as 
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served  the  defendants  paid  into  court  the  said  sum,  which 
was  left  in  the  hands  of  the  clerk.  On  the  trial  evidence 
was  given  as  to  which  assignment  was  first  made.  On  the 
question  as  to  how  much  remained  unpaid  on  the  original 
cause  of  action,  and  as  to  whether  there  was  a  tender  made 
of  the  said  sum  of  $189.32,  in  due  form  and  to  the  proper 
person,  the  evidence  was  conflicting.  After  the  evidence 
was  all  in,  at  the  defendant's  request,  the  court  directed  a 
verdict  for  defendant,  upon  the  ground  that  the  general 
assignment  preceded  the  one  under  which  tKeTpTaintiff 
claims 'til;Te,''an3rf or  that  reason  the  plaintiff  had  failed  to 
maEe^out  a  caug^LfiJLaction. 

Andebws,  J.  It  was  held  by  the  G-eneral  Term  that  the 
title  of  the  plaintiff  to  the  demand  in  suit  was  put  in  issue 
by  the  pleadings,  and  we  concur  in  that  opinion.  (Bennett 
V.  Leeds  Manfg.  Co.,  MSS.,  decided  June  19,  1888.)  There 
was  no  substantial  conflict  in  the  evidence  upon  the  point 
that  the  original  assignor,  before  his  assignment  to  Davis 
&  Co.,  had,  by  virtue  of  a  general  assignment  for  the  bene- 
fit of  his  creditors,  transferred  all  his  interest  in  the  stock 
transaction  out  of  which  the  claim  in  controversy  arose,  to 
his  gen'eral  assignee.  If  there  was  nothing  else  in  the  case, 
the  nonsuit  was  properly  directed  on  the  question  of  title, 
because  the  fact  of  this  prior  transfer  left  nothing  to  be 
transferred  by  George  W.  Wilson,  the  plaintiff's  husband, 
to  Davis  &  Co.,  his  immediate  assignees,  and  Davis  &  Co. 
had  nothing  which  they  could  transfer  to  the  plaintiff.  The 
judgment  should,  therefore,  be  affirmed,  unless  the  fact  that 
the  defendants,  in  their  answer,  pleaded  a  tender  before 
suit  brought,  to  George  W.  Wilson  and  to  Davis  &  Co.,  of 
the  sum  of  $189.30  on  the  cause  of  action  sued  upon,  and 
concurrently  therewith  paid  the  money  tendered  into  court, 
entitled  the  plaintiff  to  litigatfiJ3lfi--qu£atian  of  the  amount 
o?0ie  defendant's  liability  beyond  the  sum  tendered,  inde-" 
pendently  of  the  question  of  the  plaintiff's  title,  or  unless 
it  entitled  her,  at  least,  to  judgment  in  her  favor  for  the 
amount  tendered. 
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The  defendants  in  their  answer,  after  alleging  the  tender 
of  the  sum  stated,  and  that  they  have  ever  since  remained 
and  still  are  ready  to  pay  the  sum  tendered,  aver  that 
"  they  now  bring  the  said  sum  into  court  ready  to  be  paid 
to  the  plaintiff  if  she  will  accept  the  same."  It  is  insisted 
on  the  part  of  the  plaintiff  that  the  defendants,  by  the  plea 
of  tender  and  the  payment  of  the  money  tendered  into  court, 
admitted  not  only  the  existence  of  the  cause  of  action  set 
out  in  the  complaint,  and  the  right  of  the  plaintiff  to  the 
amount  tendered  thereon,  but  also  her  title  to  the  entire 
cause  of  action  and  her  right  to  recover  damages  beyond  the 
amount  tendered,  although,  in  fact,  she  had  no  title,  if  the 
proof  would  justify  a  recovery  of  a  greater  amount,  if  the 
action  had  been  brought  by  the  true  owner.  The  authorities 
upon  this  question  have  been  elaborately  considered  by  the 
General  Term  in  the  prevailing  opinion.  It  is  admitted 
^hat  the  tender,  and  payment  of  the  sum  tendered,  into 
court  admits  the  contract  or  duty  sued  upon,  and  the  right 
of  the  plaintiff  under  the  contract  and  assignment  to  the 
sum  tendered.  But  we  understand  the  authorities  to  hold 
that  the  admission  in  such  a  case  goes  no  further,  and  that 
r  it  is  open  to  a  defendant  to  defend  against  any  claim  by 
I  the  plaintiff  beyond  the  sum  tendered,  upon  any  ground  con- 
f'sistent  with  an  admission  of  the  original  contract  or  cause 
of  action.  The  defendant  may,  notwithstanding,  insist  upon 
the  statute  of  limitations,  payment  beyond  the  amount  ten- 
dered, or  other  defense.  (Cox  v.  Parry,  1  Term  Rep.  464; 
Eeid  V.  Dickons,  5  Barn.  &  Ad.  499 ;  Meager  v.  Smith,  4  id. 
673 ;  Spalding  v.  Vandercook,  2  Wend.  431.)  It  having  been 
shown,- therefor e.viisi-the  plaintiff  had  not  acquired  title  to 
the  original  cause  of  action,  her  right  to  recover  thereon 
beyond  the  sum  admitted  by  the  tender  was  upon  the  same 
principle  defeated._^ 

I  The  remaining  question  relates  to  the  nonsuit  granted 
by  the  trial  court,  notwithstanding  the  plea  of  tender.  This 
cast  upon  the  plaintiff  the  costs  of  the  action.  The  rule 
is  well  settled  that  a  tender  before  suit  brought,  to  be  avail- 
able, must  not  only  be  pleaded,  but  the  defendant,  before 
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or  with,  his  plea,  must  pay  the  money  into  court  so  that  it 
may  be  subject  to  the  plaintiff's  order;  and  it  was  also  nec- 
essary, under  the  former  practice,  that  the  plea  should 
be  accompanied  by  a  notice  to_the  plaintiff's  attorney  that 
the  money  had  been  paid  intq_court.  (Brown  v.  Ferguson, 
2  Deiri96 ;  Sheridan  v.  SmithTTHill,  538 ;  Dixon  v.  Clark, 
5  C.  B.  366.)  This  having  been  done,  if  the  tender  was  ad- 
mitted or  proved,  and  the  plaintiff  did  not  establish  a  right 
to  recover  a  greater  sum  than  the  amount  tendered,  the 
defendant  was  entitled  to  a  verdict  or  nonsuit.  The  con- 
clusion was  founded  upon  the  reason  that  the  money  paid 
into  court  belonged  in  any  event  to  the  plaintiff,  and  the 
claim  as  to  that  amount  was  deemed  to  be  stricken  from  the 
complaint,  and  if  the  plaintiff  was  not  entitled  to  any  more, 
she  failed  in  the  action.  (Becker  v.  Boon,  61  N.  Y.  317; 
Platner  v.  Lehman,  26  Hun,  374;  Murray  v.  Bethune,  1 
Wend.  191.)  If,  therefore,  in  this  case  the  tender  before 
suit  brought,  alleged  in  the  answer,  had  been  conclusively 
proven,  the  nonsuit  was  properly  directed,  unless  the  fail- 
ure of  the  defendant  to  prove  notice  given  to  the  plaintiff 
of  the  payment  of  the  money  into  court  entitled  the  plain- 
tiff to  judgment  for  the  amount  tendered.  The  answer,  as 
has  been  seen,  made  profert  in  curia  of  the  sum  tendered. 
The  plaintiff  made  no  objection  to  the  sufficiency  of  the 
plea  and  went  to  trial  upon  the  issues  in  the  case,  including 
that  of  the  tender.  The  duty  of  giving  notice  of  the  pay-| 
ment  into  court  of  the  sum  tendered,  ori  a  plea  of  tender  be- 
fore suit,  was  a  matter  of  practice  not  prescribed  by  statute. 
In  this  case  the  money  was  in  fact  paid  into  court,  and, 
under  the  authorities,  the  plaintiff,  by  proceeding  under 
circumstances  such  as  are  disclosed  by  the  record,  waived 
the  irregularity.  (Sheridan  v.  Smith,  supra;  Platner  v. 
Lehman,  supra.)  But  the  fact  of  tend_£r  waa,.in..iasxL£Land 
was  litigated  on  the  trial.  It  was  conceded  that  the  defend- 
anfslendered  the  sum  mentioned  in  the  answer,  before  suit, 
to  some  one,  but  it  was  claimed  by  the  plaintiff  that  the 
tender  was  insufficient  because  made  to  George  W.  Wilson, 
and  not  to  Davis  &  Co.,  to  whom  the  former  had  assigned 
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the  stock.  The  evidence  raised  a  question  of  fact,  whether 
the  tender  was  made  to  the  proper  person.  The  court 
could  not,  therefore,  properly  take  this  question  from  the 
jury,  and  it  follows  that  the  judgment  cannot  be  supported 
on  the  ground  that  there  had  been  a  sufficient  tender  be- 
fore suit  brought,  made  effectual  by  the  subsequent  pay- 
ment of  the  sum  tendered  into  court.  The  defendants  are,' 
therefore,  we  think,  compelled,  in  order  to  support  the  non- 
suit, to  establish  that  there  was  a  legal  tender  after.,  suit 
brought,  under  the  provisions  of  the  Code  of  Civil  Proced- 
trreTfl  731,  734),  based  upon  sections  of  the  Eevised  Stat- 
utes (2  R.  S.  533,  §§  20,  23.)  But  it  seems  to  us  to  be  a  con- 
clusive answer  to  the  claim  to  resort  to  these  provisions  to 
uphold  the  nonsuit,  that  section  732  of  the  Code,  one  of  the 
sections  regulating  the  subject  of  tender  after  suit  brought, 
expressly  enacts  that  a  tender  does  not  avail  the  defendant, 
"  unless  the  money  is  paid  into  court  and  notice  thereof 
given  to  plaintiff's  attorney,  before  the  trial  and  within  ten 
days  after  t)!^  pa,'yment,^^nd  in  this  case  it  does  not  appear 
that  there  was  notice,  and  the  tender  was  objected  to  on 
the  trial  upon  this  ground.  The  giving  of  notice  in  case 
of  tender  after  suit  brought  is  no  logger  mere  inatter  of 
practice  under  the  regulation  of  the  court,  but  a  part  of 
the  prescribed  statutory  procedure.  It  is  undoubtedly 
competent  for  a  plaintiff  to  waive  the  service  of  the  statu- 
tory notice,  but  we  do  not  think  that  the  former  decisions 
in  respect  to  notice;  to  which  we  have  referred,  justify  the 
conclusion  that  the  failure  of  the  plaintiff  to  return  the 
answer,  which  contained  several  defenses,  and  among  them 
the  defense  of  tender  before  suit,  or  to  otherwise  raise  the 
question  before  trial,  is  a  waiver  of  the  right  to  insist  on 
the  trial  that  the  money  paid  into  court  was  not  a  good  ten- 
der after  suit  brought  by  reason  of  the  fact  that  the  statu- 
tory notice  was  not  given.  (Becker  v.  Boon,  supra.)  It 
would  be  unjust  to  the  plaintiff,  who,  so  far  as  appears, 
never  had  notice  of  the  actual  payment  of  the  money  into 
court. 
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We  are  of  opinion  that  a  new  trial  should  be  granted 
on  the  ground  that  the  question  of  ten(^ftr  hpfnrp._..s.mi: 
brought  should  have  been  submitted  to  the  jury. 

Judgment  reversed. 

In  Mann  v.  Sprout,  185  N.  Y.  109,  an  order  allowing  defendant  to 
amend  his  answer  and  to  withdraw  an  amount  which  he  had  tendered 
to  plaintiff  and  paid  into  court  was  reversed  as  to  the  latter  provision 
upon  the  ground  that  title  to  the  money  passed  to  plaintiff  upon  its 
being  paid  into  court  and  the  court  could  not  change  the  title  to  prop- 
erty by  amendment. 

A  debt  is  not  discharged  by  a  tender  refused,  but  the  tender  discharges 
the  creditor's  lien  on  security  and  renders  him  liable  for  conversion  if  I    Ij^^ 
he  retains  it.     Cass  v.  liigenbotam,  100  N.  Y.  248.     In  such  case  it  is 
not  necessary  to  pay  the  money  into  court. 

2.  Offer  to  Allow  Judgment.    Code  Civ.  Pro.  §§  736-40, 

763,  981. 


(J     '     TiilER  V.  HERMAN.~.si 

115  N.  Y.  163.    Decided  1889.  -  ■    •  rs 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  13,  1887,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  an  order  sustaining 
a  demurrer  to  plaintiffs '  comp]4^n't:'=(gM;?X^?*^-»----''^'' 

This  action  was  brought  by  plaintiff^*  as  judgment-cred- 
itors of  defendant  Tuska,  to  vacate  a  Judgment  obtained 
against  him  by  defendants  Herman. 

The  complaint  alleged,  in  substance,  that  the  judgment  in 
favor  of  Tuska  was  entered  upon  service  of  summons  and 
complaint  and  an  offer  of  judgment  served  on  the  same  day 
the  complaint  was  served;  that  the  object  of  procuring 
judgment  in  this, form  was  to  evade  the  statute;  that  a  por- 
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tion  of  the  cause  of  action  was  a  promissory  note,  tlie  con- 
sideration for  which  was  not  set  forth  in  the  complaint  [  ] 
relating  to  judgment  by  confession,  as  to  setting  forth  the 
consideration  of  the  claim  upon  which  judgment  is  sought ; 
that  the  judgment  was,  in  effect,  a  judgment  by  confession, 
and  so  was  void  for  want  of  such  statement. 

Eael,  J.  A  creditor  may  obtain  a  judgment  against  his 
debtor  in  either  one  of  three  ways:  (1)  He  may  serve  a 
summons  in  an  action  and  take  judgnient  after .  a  jtri^l  or 
by  default,  and  he  must  pursue  the  regular  practice  to  that 
end.  (2)  He  may  serve  a  summons  and  complaint  and  ob- 
tain an^^offerofjudgjnent^  from  the  defendant,  and  upon 
that  enter  judgment  under  section  738  of  the  Code ;  and  if 
he  adopts  that  course,  he  must  pursue  the  practice  pre- 
scribed; or  (3)  he  may  obtain  a  judgment_by confession 
in  the  manner  provided  in  secti'bns  1273,  etc.,  of  the  Code. 
He  has  the  statutory  right  to  pursue  either  of  these  methods. 
He  may  pursue  one  for  the  express  purpose  of  avoiding  the 
others,  because  the  statute  gives  him  the  absolute  choice. 
If  his  practice  is  regular  and  his  claim  and  proceedings  are 
honest  and  bona  fide,  no  court  will  deprive  him  of  the  ad- 
vantage his  judgment  will  give  him.  He  cannot  compel  his 
debtor  to  give  a  confession  of  judgment,  and  if  he  cannot 
obtain  one,  he  must  pursue  one  of  the  other  methods. 

Here  there  is  no  claim  that  defendants'  practice  was  ir- 
regular, or  that  the  debt  for  which  judgment  was  taken 
was  not  actually  due,  or  that  there  was  any  fraud  or  bad 
faith  practiced  upon  any  one. 

Judgment  affirmed. 

The  offer  and  acceptance  constitute  a  contract  which  the  court  cannot 
afterward  set  aside  on  motion  nor  by  allowing  an  amendment.  Stilwell 
V.  Stilwell,  81  Hun,  392;  Lumbard  v.  Syr.  B.  &  N.  Y.  R.  Co.,  62  N.  Y. 
290. 


0: 
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RIGGS  V.  WAYDELLT 
17  Hun,  515.      Decided  1879. 


w 


Appeal  from  an  orderdenjing  a  motjaajnade  by  the  de- 
fendants to  amend  aii  offer  of  judgment  and  for  an  addi- 
tional allowance.    >  <.  ^p^v-tj 

The  action  was  brought  to  recover  $4,442.50.  as  a  balance 
due  for  goods  sold  and  dehYjered.  The_aiisw©p-wa:s  a  gen- 
eral denial.  Twenty  days  after  the  service  of  the  answer, 
and  before  further  proceedings  were  had  in  the  action,  an 
offer  for  judgment  was  served  on  plaintiff's  attorney  as 
follows :  *  *  *  "  The  defendants  in  this  action  hereby 
offer  to  allow  judgment  to  be  taken  therein  against  them 
for  the  sum  of  $800,  and  interest  thereon  from  April  26, 
1877,  with  costs.  *  *  *  N.  B.  Hoxie,  defendants'  attor- 
ney. ' '  The  defendants '  attorney  was  in  fact  authorized  to 
make  such  an  offer.  Plaintiff's  attorney  served  a  notice 
that  ' '  the  plaintiff  in  this  action  cannot  accept  the  offer  of 
judgment  made  by  the  defendants."  The  referee  found  for 
the  plaintiff  for  $722.49.  Defendants'  motion  for  an  allow- 
ance, and  for  leave  to  make  and  serve  an  affidavit  of  author- 
ity nunc  pro  tunc,  was  denied  upon  the  ground  that  th§ 
offer  was  invalid,  for  want  of  the  affidavit  mentioned  in 
section  740  of  the  Code  of  Civil  Procedure,  i.  e.,  that  the 
attorney  was  authorized  to  make  the  offer. 

Davis,  P.  J.  In  passing  upon  the  question  involved  in 
this  opinion,  the  court  below  gave  the  following  brief 
opinion : 

"  Baebett,  J.  There  is  no  material  distinction  between 
this  case  and  McFarren  v.  St.  John  (14  Hun,  387).  The 
declination  was  superfluous,  and  left  the  matter  precisely 
afTIioiigh  it  had  not  been  served.  There  is  no  such  thing 
as  creating  an  offer  by  waiver ;  gather  there  was  aTi_  effec- 
tive offer  nrJJTgj-p  wflH  -npt^  The  plaintiff  could  not  waive 
it  into  validity  as  against  the  defendants.  True,  he  called 
it  the  defendants'  offer,  and  so  it  was  the  defendants'  in- 
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valid  offer.    It  comes  to  this :    If  the  defendants  desired  the 
benefit  of  the  statute,  they  were  bound  to  do  just  what  the 
statute  pointed  out.    This  they  did  not  do,  consequently  the 
cause  proceeded  without  a  statutory  offer.     To  talk  of 
amending  so  as  to  alter  the  present  legal  status  is  to  mis- 
conceive the  office  of  amendment.    Besides,  that  would  be 
to  make  now  and  for  the  first  time  a  good  offer.    That  being  j 
so,  by  what  authority  would  we  deprive  the  plaintiff  of  his  I 
statutory  right  to  accept  within  ten  days  from  the  present] 
date?    The  motion  to  amend  by  adding  the  affidavit  of  au- 
thority required  by  section  740  of  the  Code  of  Civil  Proced- 
ure, and  for  an  allowance,  must  be  denied,  but  under  the 
circumstances,  without  costs." 

We  think  this  opinion  is  entirely  correct.  The  verdict 
recovered  was  less  by  a  considerable  sum  than  the  amount 
named  in  the  offer;  but  as  the  offer  did  not  comply  with 
the  requirements  of  the  Code,  it  was  invalid,  and  the  plain- 
tiff was  not  under  obligations  to  accept  it. 

We  cannot  by  order  now  put  the  parties  in  the  condition  I 
they  were  at  the  time  the  invalid  offer  was  made,  without 
allowing  the  plaintiff  the  opportunity  to  elect  to  accept 
the  amount  offered  as  of  the  date  of  the  offer. 

If  the  plaintiff  accepted  the  offer  he  would  be  entitled 
to  judgment  for  the  amount  of  the  offer,  with  costs  up  to 
that  time,  and  the  trial  and  subsequent  proceedings  would 
go  for  nothing. 

We  think  the  order  should  be  affirmed,  for  the  reasons  as- 
signed by  the  court  below,  with  ten  dollars  costs  and  dis- 
bursements. 


.ROBINSON  V.  MARKS. 

19   Hun,   325.     Decided  1879. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying  a^ 
motion  for  a  new  trial  made  upon  the  minutes  of  the  justice 
before  whom  the  action  was  tried.  ']G'>r-i  ^aii  ■ 
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Barnard,  P.  J.   This  case  presents,  so  far  as  I  have  been 
able  to  discover,  an  entirely  new  question.     The  facts  in- 
volved in  the  controversy  are  as  follows:    The  plaintiffs,-)  . 
m  1877,  brought  an  action  against  the  firm  of  Silliman  &  1  J<5^r 
Co.,  to  recover  about  $12,000  for  various  notes  and  drafts    \    fA 
made  by  that  firm.     Among  these  notes  and  drafts  was 
described  a  note  iox  $2,500  made  by  Silliman  &  Co.,  to  the     " 
order  of  the  defdfefiant.    The  complaint  averred  that  this 
note  was   wholly  unpaid,   except   the   sum  of  $122,   part 
thereof,  and  asks  to  recover  for  this  note  with  the  others, 
less  this  payment.    Silliman  &  Co.  denied  that  plaintiffs  had 
any  claim  upon  this  note  against  them.    They  averred  that 
the  note  was  given  by  them  to^  plaintiffs  as  collateral  se- 
curity for  claims  other  than  those  claimed  by  plaintiffs 
which  had  been  paid.     Accompanving  their  answer.  Silli- 
man &  Co^ade  an  offer  of  ;]udg-ment  tn  plaintiff-s  i7T^de,T-  ^-h^ 
Code  oTt^lvTrProcedure,  section  738,  for  the  amount  claimed 
by  plaintiffs  in  the  complaint  after  deducting  this  note.    The 
plaintiffs  accepted  this  offer,  and  entered  judgment  upon  it, 
against  Silliman  &  Co.,  for  $11,222.27.    The  present  action 
is  brought  against  Marks,  the  indorser  of  the  note ;  and  the 
question  is,  whether  the  judgment  against  Sillinian  &  Co., 
under  the  circurnstances  under  which  it  was  reeoveredj  bars 
its  recovery  against  thg, indorser.    It  seems  to  me  that  it     (y^  v-'^ 
clearly  does.    If  the  claim  against  Silliman  &  Co.  had  been 
submitted  to  a  jury,  and  they  had  found  against  the  plain- 
tiffs upon  the  issues  raised  as  to  the  note  in  question,  it    '■>   <^^..^j^ 
would  have  been  a  case  where  the  judgment  would  have 
been  conclusive  as  between  plaintiffs  and  Silliman  &  Co., 
that  the  note  was  invalid;  that  it  was,  in  fact,  paid;  if  Sil- 
liman &  Co.  were  discharged,  being  the  makers,  of  course, 
Marks,  the  indorsee,  could  not  be  held,  as  he  would  be,  in 
such  a  case,  merely  surety  upon  a  paid  note.    The  Legisla- 
ture could  not  have  intended  by  section  738,  after  an  accept- 
ance of  the  offer  made  by  a  defendant  for  a  less  sum  than 
the  entire  claim,  that  a  plaintiff  should  be  again  permitted 
to  sue  for  the  rejected  portion  of  the  claim.    The  admis- 
sion of  the  plaintiffs,  by  the  acceptance  of  the  offer,  stands 
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in  the  place  of  a  verdict  of  the  jury  upon  the  entire  cmn- 
plaJnt.  The  complaint  was  never  amended  by  striking  out 
this  clause,  so  that  the  sum  received  in  compromise  included 
the  whole  number  of  causes  of  action  described  therein.  If 
the  plaintiffs  cannot  sue  Silliman  &  Co.,  they  cannot  sue 
Marks  upon  this  claim.  The  judgment  recovered,  which 
defendant  put  in  evidence,  was  a  complete  defense  of  the 
defendant  Marks. 

The   judgment   should   be   reversed,    and   a   new   trial 
granted,  costs  to  abide  event. 


3.  Death  of  Party  or  Transfer  of  Interest.    Code,  §§  65, 

755-766. 


CKEGIN  V.  BROOKLYN  C.  R.  CO. 
75  N.  Y.  192.      Decided  1878. 

Appeal  from  order  of  the  Greneral  Term  of  the  City  Court 
of  Brooklyn,  affirming  an  order  of  Special  Term  continuing 
this  action  in  the  name  of  Thomas  Cregin  as^admiiiistrataii- 
ofJJie--ptein4i:ffi^eJiavi]ig_di£.d^p£iidm 

This  action  was  brought  by  plaintiff  to  recover  for  the 
loss  of  the  services  and  society  of  his  wife,  and  for  expenses 
of  medical  attendance,  etc.,  the  complaint  alleging,  in  sub- 
stance, that  defendant  received  the  wife  of  the  plaintiff 
upon  one  of  its  cars  as  a  passenger,  that  she  paid  her  fare 
and  that  through  the  negligence  of  defendant  and  its  serv- 
ants she  was  thrown  down  and  seriously  injured. 

Eapallo,  J.  We  think  the  appellant  is  correct  in  the 
position  that  this  is  an  action  grounded  in  tort.  The  com- 
plaint alleges  that  the  defendant  received  plaintiff's  wife 
in  one  of  its  cars  as  a  passenger;  that  she  paid  her  fare, 
and  while  she  was  such  passenger  she  was  thrown  down 
and  injured  by  the  negligence  of  the  defendant.  No  contract 
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with  the  plaintiff  is  alleged,  and  the  gravamen  of  the  com- 
plaint is  the  wrongful  injury  to  the  person  of  his  wife. 

The  cause  of  action  is,  therefore,  one  which  at  common 
law  would  have  abated  by  the  death  of  the  plaintiff,  and 
the  only  point  to  be  considered  is  whether  under  the  pro- 
visions of  2  Revised  Statutes,  447,  sections  1  and  2,  it 
survives. 

Section  1  preserves  from  abatement  by  death,  actions 
"  for  wrongs  done  to  the  property,  rights,  or j^itPT-p^^ts  nf 
another."  This  language  is  very  broad  and  embraces  a 
large  class  of  actions.,  It  is  not  confined  to  direct  injuries 
to  property,  but  includes  all  injuries  to  the  rights  or  inter- 
ests of  a  deceased  party,  except  such  as  are  enumerated 
and  exempted  in  the  following  section :  No.  2.  These  are, 
actions  for  slander,  libel,  assault  and  battery,  false  impris- 
onment, and  actions  on  the  case  for  injuries  to  the  person 
of  the  plaintiff.  These  exceptions  necessarily  prevent  the 
surviving  of  any  action  for  slander,  libel,  assault  and  bat- 
tery or  false  imprisonment,  or  for  any  injury  to  the  person 
of  any  deceased  plaintiff,  however  seriously  such  injury 
may  have  affected  his  property  or  estate.  But  they  do  not 
cover  an  action  for  a  wrong  done  to  his  rights  or  interests, 
even  though  this  wrong  may  have  been  effected  by  means 
of  an  injury  to  the  person,  provided  the  injury  was  not  to 
the  person  of  the  plaintiff,  but  of  some  other  party. 

The  rights  and  interests,  for  tortious  injuries  to  which 
this  statute  preserves  the  right  of  action,  have  frequently 
been  considered,  and  it  is  generally  conceded  that  they  must 
be  pecuniary  rights  or  interests,  by  injuries  to  which  the 
estate  of  the  deceased  is  diminished.  The  exceptions  in  the 
statute  are  such  as  scarcely  to  leave  any  conceivable  action 
for  injuries  to  other  rights  uncovered  by  them.  But  whsxB 
^an_ injury  to  pecuniary  interests. is  shown,  the  intent  of  the 
statate -seems.  plain  that  the  cause  of  action  shall  survive, 
ngtvnihstaiidiagJMi_MC^^  tort,  p^ro- 

vided  itjae  not  one  of  the  torts  specifically  mentioned  and 
excepted  in  MQtion  2.  All  pecuniary  injuries  (not  resulting 
from  the  enumerated  and  excepted  causes,  such  as  assault 
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and  battery,  slander,  etc.),  are  placed  upon  the  same  footing 
when  occasioned  by  a  tort,  as  if  arising  from  breach  of  con- 
tract, and  such  is  the  language  of  the  statute.  It  declares 
that  for  wrongs  done  to  the  rights  or  interests  of  another 
(except  the  specified  wrongs),  the  cause  of  action  shall  sur- 
vive in  the  same  manner  and  with  the  like  effect  in  all  re- 
spects as  actions  founded  upon  contracts.  In  Haight  v. 
Hayt  (19  N.  Y.  464,  468)  it  is  said  by  Grover,  J.,  that  the 
exceptions  contained  in  the  second  section  manifest  the 
intention  of  the  Legislature  that  all  other  actions  founded 
upon  tort  should  survive.  And  in  the  same  case  at  page 
474,  Denio,  J.,  says  that  the  action  (which  was  for  false 
representations)  was  for  a  "  wrong  done  "  to  "  the  rights 
and  interests  "  of  the  plaintiffs,  and  the  exception  in  sec- 
tion 2  shows,  if  there  was  otherwise  any  doubt,  that  the 
prior  section  was  intended  to  embrace  this  case. 

The  wrong  done  in  the  present  case  is  alleged  in  the 
complaint  to  have  been  a  wrongful  injury  to  the  person 
of  the  plaintiff's  wife,  whereby  she  was  rendered  perma- 
nently unable  to  attend  to  her  household  and  other  duties, 
and  the  plaintiff  was  obliged  to  expend  sums  of  money  in 
procuring  medicines  and  necessaries  and  employing  physi- 
cians to  treat  her  for  her  injuries,  and  that  he  had  been  and 
would  be  permanently  deprived  of  her  services  and 
comforts. 

This,  we  think,  was  a  wrong  done  to  the  rights  and  inter-_ 
ests  of  the  husbg-jid.  He  had  a  right  to  the  services  of  his 
wife ;  they  were  of  pecuniary  value  to  him,  and  any  wrong, 
by  which  he  was  deprived  of  those  services,  or  put  to  ex- 
pense to  remedy  or  palliate  the  consequences  of  the  injury 
to  his  wife,  was  a  wrong  done  to  his  rights  and  interests. 
Adopting  the  construction  that  pecuniary  rights  and  inter- 
ests only  are  protected  by  the  statute,  these  were  plainly 
involved,  and  if  the  pleader  had  left  out  the  word  "  com- 
forts," the  complaint  would  have  disclosed  an  injury  to 
pecuniary  interests  exclusively.  We  do  not  think  that 
because  in  addition  to  the  injury  to  these  interests,  the  per- 
sonal comfort  of  the  plaintiff  was  interfered  with,  that  cir- 
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cumstance  should  deprive  his  representatives  of  their  rem- 
edy for  the  pecuniary  injuries  which  he  sustained  and 
which  diminished  his  estate;  nor  do  we  think  that  it  can 
be  laid  down  as  a  rule  of  universal  application  to  all  classes 
of  society  that  in  such  a  case  the  injury  to  the  personal 
feelings  and  comfort  of  the  husband  is  the  gravamen  of  the 
wrong  and  the  pecuniary  injury  a  mere  incident,  of  which 
the  law  will  not  take  notice  independently  of  the  former. 

Where  an  injury  is  done  to  the  person  of  the  plaintiff\ 
the  pecuniary  damage  sustained  thereby  cannot  be  so  sep- 
arated as  to  constitute  an  independent  cause  of  action,  fori 
the  cause  of  action  is  single  and  consists  of  the  injury  to' 
the  person;  the  damages  are  the  consequence  merely  of 
that  injury  and  where  by  the  terms  of  the  statute  such  a 
cause  of  action  abates,  the  character  of  the  damages  cannot 
save  it.  But  where  the  cause  of  action  is  not  one  of  those 
enumerated  in  the  statute  the  character  of  the  damages  may 
control  the  question  whether  there  is  an  injury  to  the  prop- 
erty, rights,  or  interests  of  the  plaintiff. 

The  case  of  Wade  v.  Kalbfleisch  (58  N.  Y.  282)  does  not 
conflict  with  these  views.  The  question  of  law  involved  in 
that  case  was  whether  the  action  was  on  contract  or  for  a 
personal  injury.  The  majority  of  the  court  held  that  it  was 
an  action  for  a  personal  injury  and  that  although  pecuniary 
interests  might  be  incidentally  involved,  the  injury  to  them 
did  not  constitute  the  cause  of  action.  This  clearly  appears 
from  the  prevailing  opinion  of  Church,  Ch.  J.,  who  says,  at 
page  287,  that  the  action  (breach  of  promise  of  marriage) 
was  sui  generis;  that  the  form  of  action  was  not  material. 
That  the  controlling  consideration  was  that  it  did  not  relate 
to  property  interests,  but  to  personal  injuries.  Granting 
that  it  was  not  an  action  on  contract,  but  was  one  for  per- 
sonal injuries,  the  conclusion  necessarily  followed.  The 
injuries  were  to  the  person  of  the  plaintiff,  and  the  case  was 
within  the  very  letter  of  the  exception  contained  in  section 
2  of  the  statute.  Even  though  it  was  a  tort  affecting  the 
rights  and  interests  of  the  plaintiff,  if  it  was  an  injury  to 
her  person  it  could  not  survive.     The  present  action  was 
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for  a  tort  which  affected  injuriously  the  rights  and  pecuni- 
ary interests  of  the  plaintiff.  It  was,  therefore,  for  a  wrong 
done  to  those  rights  and  interests,  and  is  covered  by  section 
1  of  the  statute.  The  cause  of  action  was  not  an  injury  to 
his  person  nor  any  of  the  others  enumerated  in  section  2, 
and  is  not  within  the  exception.  It  must,  therefore,  be  held_ 
to  survive  with  like  effect  as  if  the  .aatioiLJigjexe  QJi^aontract. 

Order  affirmed.  tiP^n.  ' 

But  the   administrator  could  not  recover  damages  for  the  husband's 
loss  of  the  society  and  comfort  of  his  wife.    See  same  ease,  83  N.  Y.  595. 

In  De  Lisle  v.  Hunt,  36  Hun,  620,  Mrs.  De  Lisle  sued  to  recover 
possession  of  lands  of  which  she  was  the  life  tenant  but  did  not  demand 
damages  for  the  wrongful  withholding.  (Code  §§  1496-1497.)  After 
her  death  her  administrator  was  allowed  to  revive  the  action  and  serve 
\a  supplemental  complaint  for  the  recovei^y  of  such  damages. 
)||fWhere  in  a  personal  action  defendant  stipulates  as  a  condition  to 
obtaining  a  favor  that  the  cause  shall  not  abate  by  the  death  of  either 
party,  the  court  will  enforce  the  stipulation  for  or  against  the  adminis- 
trator of  either  party.    Cox  v.  N.  Y.  Cen.  R.  Co.,  63  N.  Y.  414. 

Action  for  breach  of  promise  to  marry  does  not  survive.     See  Hegerich 
V.  Keddie,  99  N.  Y.  258. 

Dissolution  of  a  corporation  party  does  not  abate  an  action  against_itj_ 
the  action  continues  against  the  trustees.     See  Shayne  v.  Evening  Post, 
168  N.  Y.  70,  and  General  Corporation  Law,  §  35. 


GORLITZER  v.  WOLFFBERG. 

208  N.  Y.  475.    Decided  1913. 

J 
Appeal  by  permission  from  an  unanimous  order  of  the 

First  Appellate  Division  affirming  an  order  of  the  Special 
Term  substituting  the  administratrix  of  the  original  de- 
fendant as  the  defendant  in  this  action. 

HiscocK,  J.  This  action  was  brought  in  1908  to  recover 
for  the  loss  of  services  of  plaintiff's  wife  and  expenses 
resulting  from  her  personal  Injuries,  alleged  to  have  been 
caused  in  April,  1907,  by  the  negligence  of  the  original 
defendant.  Before  the  trial  of  the  action,  and  in  1910,  the 
original  defendant  died,  and  the  order  complained  of  was 
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made  substituting  his  administratrix  as  the  defendant  in 
the  action.  The  fundamental  question,  of  course,  is  whether 
plaintiff's  cause  of  action  survived  against  the  estate  and 
representative  of  the  person  whose  negligence  is  alleged 
to  have  caused  the  injuries  to  plaintiff's  wife  and  resulting 
losses  to  the  plaintiff. 

This  action  is  clearly  grounded  in  tort,  and  therefore 
abated  with  the  death  of  the  alleged  wrongdoer,  unless  such 
abatement  has  been  avoided  by  statutory  enactment. 
At  the  date  of  the  alleged  injuries  and  of  the  commence- 

i  ment  of  the  action,  the  Revised  Statutes  (part  3,  chap.  8, 

f  title  3)  provided  as  follows: 

Actions  for  wrongs.  "  Section  1.  For  wrongs  done  to 
the  property,  rights,  or  interests  of  another,  for  which  an 
action  might  be  maintained  against  the  wrongdoer,  such 
action  may  be  brought  by  the  person  injured,  or,  after 
his  death,  by  his  executors  or  administrators,  against  such 
wrongdoer,  and  after  his  death  against  his  executors  or 
administrators,  in  the  same  maimer  and  with  the  like  effect 
in  all  respects  as  actions  founded  upon  contracts." 

Exceptions.  "  Section  2.  But  the  preceding  sections  shall 
not  extend  to  actions  for  slander,  for  libel  or  to  actions  of 
assault  and  battery  or  false  imprisonment,  nor  to  actions  on 
the  case  for  injuries  to  the  person  of  the  plaintiff  or  to  the 
person  of  the  testator  or  intestate  of  any  executor  or 
administrator. ' ' 
Prior  to  the  death  of  the  alleged  wrongdoer  section  120 

'  of  the  Decedent  Estate  Law  (Cons.  Laws,  chap.  13)  had 
been  enacted,  which  provi'ded  as  follows :     ' '  For*  wrongs 

!.  done  to  the  property,  rights  or  interests  of  another,  for 

'  which  an  action  might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by  the  person  injured,  or 
after  his  death,  by  his  executors  or  administrators,  against 
such  wrongdoer,  and  after  his  death  against  his  executors 
or  administrators,  in  the  same  manner  and  with  the  like 
effect  in  all  respects,  as  actions  founded  upon  contracts. 
This  section  shall  not  extend  to  an  action  for  personal  in- 
juries, as  such  action  is  defined  in  section  thirty-three  hun- 
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dred  and  forty-three  of  the  Code  of  Civil  Procedure ;  except 
that  nothing  herein  contained  shall  affect  the  right  of  ac- 
tion now  existing  to  recover  damages  for  injuries  resulting 
in  death."       j  ■ir    <•  .>-' 

Subdivision  9  of  section  3343  of  the  Code  of  Civil  Pro- 
cedure at  the  time  in  question  provided:  "A  '  personal Wttj™^' 
injury  '  includes  libel,  slander,  criminal  conversation,  seduc- 
tion and  malicious  prosecution;  also  an  assault,  battery, 
false  imprisonment  or  other  actionable  injury  to  the  person 
either  of  the  plaintiff,  or  of  another.''^ 

The  first  inquiry  which  arises  is  whether  the  question  of 
the  abatement  of  plaintiff's  cause  of  action  is  to  be  settled 
by  the  statutory  provision  in  force  at  the  time  when  the 
injuries  occurred,  or  at  the  time  when  the  original  defend- 
ant died,  because,  as  already  shown,  there  is  a  decisive 
difference  between  the  statutes  in  force  at  these  respective 
dates  so  far  as  this  cause  of  action  is  concerned. 

It  seems  to  me  that  the  statute  in  force  at  the  date  of 
the  death  of  the  alleged  wrongdoer  must  control,  and  in  fact 
tEaf  is  the  one  cited  by  plaintiff  in  support  of  his  position 
on  the  present  appeal.  As  already  pointed  out,  plaintiff's 
cause  of  action  clearly  would  have  abated  except  for  statu- 
tory provisions  to  the  contra,ry.  His  cause  of  action  is  not 
based  on  any  contract  or  upon  any  reliance  upon  the  statute. 
It  is  the  result  of  the  wrongdoing  of  another,  entirely  invol- 
untary so  far  as  he  is  concerned.  Therefore  there  was 
nothing  in  the  way  of  contract  or  vested  rights  in  his  cause 
of  action  which  prevented  the  Legislature  from  amending 
the  statute  concerning  survival  of  the  cause  of  action  after 
the  latter  arose  if  it  saw  fit.  It  seems  to  me  that  it  did  this, 
and  that  the  statute  in  force  at  the  time  when  the  question 
of  survival  or  abatement  of  the  cause  of  action  arose  is  the 
one  that  controls.  When  the  defendant  died,  in  1910,  it  for 
the  first  time  became  necessary  to  determine  whether  the 
cause  of  action  survived,  and  this  question  is  very  properly 
determined  by  reference  to  the  statute  in  force  at  that  date. 

Proceeding  on  this  theory  it  is  clear  that  plaintiff's  cause 
of  action  did  not  survive  the  wrongdoer's  death.     It  may 
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be  conceded  that  plaintiff's  loss  of  the  services  of  his  wife 
and  liability  for  expenses  incident  to  her  injuries  involve 
wrongs  done  to  his  "  property,  right  or  interests,"  and  that, 
therefore,  the  action  may  be  maintained  against  the  repre- 
sentatives of  the  wrongdoer  after  his  death  nnder  the  first 
sentence  of  section  120  of  the  Decedent  Estate  Law,  except 
as  the  provisions  of  that  sentence  are  limited  by  what  fol- 
lows. The  limitation  is  that  said  section  "  shall  not  extend 
to  an  action  for  personal  injuries,  as  such  action  is  defined 
in  section  thirty-three  hundred  and  forty-three  of  the  Code 
of  Civil  Procedure."  Said  subdivision,  as  already  quoted, 
provides  that  "  '  a  personal  injury  '  includes  *  *  *  ac- 
tionable injury  to  the  person  either  of  the  plaintiff  or  of 
another.''^  This  action  is  to  recover  damages  resulting 
from  ' '  actionable  injury  to  the  person  *  *  *  of  another, ' ' 
namely,  the  plaintiff's  wife,  and,  therefore,  comes  expressly 
within  the  exception  to  the  provisions  of  the  section  in 
question  providing  for  the  survival  of  cause  of  action. 

The  case  of  Cregin  v.  B'klyn  Crosstown  E.  E.  (75  N.  Y. 
192,  83  N.  Y.  595),  cited  by  respondent  as  a  conclusive 
authority  for  the  construction  of  the  statute  in  his  favor  is 
on  proper  analysis  a  conclusive  authority  against  him. 

That  action  was  brought  by  the  original  plaintiff  as  plain- 
tiff to  recover,  among  other  things,  for  loss  of  services  of 
his  wife  resulting  from  the  negligence  of  the  defendant, 
and  on  the  death  of  the  original  plaintiff  the  question  arose, 
as  in  this  case,  of  the  abatement  or  survival  of  the  cause  of 
action.  On  the  first  appeal  Judge  Eapallo,  writing  in 
behalf  of  the  court,  pointed  out  that  the  action  abated  at 
common  law,  and  therefore  the  question  was  whether  it  was 
saved  by  the  statute  then  in  force  and  already  quoted  in 
this  opinion.  In  substance  he  wrote  that  it  was  an  action 
to  recover  for  injury  to  the  property  rights  of  the  original 
plaintiff,  and  that  therefore  the  cause  of  action  survived 
under  section  1  of  the  Eevised  Statutes  already  quoted, 
unless  it  came  within  the  exception  to  such  survival  speci- 
fied in  section  2,  and  he  then  .pointed  out  that  it  did  not 
come  within  such  exceptions  enumerated  in  section  2,  be- 
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cause  the  action  was  not  brought  to  recover  damages 
resulting  from  injuries  to  the  person  of  the  plaintiff.  His 
reasoning-  thus  based  on  the  language  of  the  statute  was 
plain  and  conclusive,  and  necessarily  leads  to  the  conclu- 
sion that  if  the  exceptions  to  survival  of  causes  of  action 
had  included  damages  resulting  from  injuries  to  the  per- 
son of  the  r)1a,intifF  (or  nMofher^  an  opposite  decision  would 
have  been  reached.  We  now  have  that  case.  The  statute' 
has  been  changed  and  excepts  from  causes  of  action  which 
survive  those  which  are  based  on  actionable  injuries  to  the 
person  not  only  of  the  plaintifFi^but  of  another. 

Thus  we  reach  the  conclusion  that  ihe'question  certified 
to  us  —  whether  plaintiff's  cause  of  action  survived  the 
death  of  the  original  defendant- — should  be  answered  in 
the  negative,  and  the  orders  appealed  from  should  be  re- 
^^avcQri  Qnri  a TiTjiication  dciued. 


'       MULLIGAN  V.  O'BRIEN,  i 

119  App.  Div.  355.    Decided  1907. 

Appeal  by  the  defendants,  William  J.  0  'Brien  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  14th  day  of  March,  1907. ( 

Scott,  J.  This  action  was  begun  against  William  J. 
O'Brien,  Charles  H.  Barson  and  William  Gr.  Barson  upon 
three  causes  of  action ;  one  f o"r  forcible  entry  and  detainer ; 
one  for  assault  and  battery,  and  one  which  appears  to  be 
designated  as  a  cause  of  acti.QiL-for  damages  for  the  con- 
version of  personaljroperty,  and  which  for  tJie  purpose  of 
this  appeal  we  shaUassume  to  be  such. 

William  G.  Barson  has  died,  and  the  appellant,  Mary  M. 
Barson,  has  been  appointed  and  has  qualified  as  his  execu- 
trix. The  first  and  second  causes  of  action  have  abated,  so 
far  as  concerns  William  Gr.  Barson,  by  his  death.  The  third 
survives  and  may  be  continued  against  his  personal 
representatives. 
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The  order  appealed  from  severs  the,  action,  revives  it  as 
to__tjie_t|iijrl  rminn  ft'f  nntinn  against  the  executrix  and  per- 
jnits  the  service  upon  her  of  a  supplemental  complaint 
a'lleglngjihe  death  of  WilliaTu^Gr.  Bar  son  and  the  appoint- 
ment and  qualificatjpjri^f_tti^_^appelljii),t..as. executrix.  "We 
think  the  order  should  be  affirmed.  It  was  expressly  held 
in  Union  Bank  v.  Mott  (27  N.  Y.  633)  that  upon  the  death 
of  one  defendant  in  an  action  against  two  for  a  tort  wherein 
the  liability  was  several,  the  surviving  party  and  the  per- 
sonal representatives  of  the  deceased  party  may  be  pro- 
ceeded against  at  the  same  time,  but__tliat  it  must  be  in 
separate  actions,  and  for  that  purpose  the  action  must  be 
severed.~  That  rule,  which,  as  it  seems,  has  never  been 
questioned,  applies  to  the  present  case. 

It  was,  therefore,  proper  to  sever  the  action  and  to  per- 
mit the  plaintiff  to  proceed  separately  against  the  ap- 
pellant. The  supplemental  complaint  is  in  the  proper  form 
When  an  action  is  revived  against  the  personal  represen- 
tatives of  a  deceased  defendant  it  is  neither  necessary  nor 
proper  to  restate^in  the  supplemental  complaint  the  cause 
of  action,  for  the  former  pleadings  still  stand  and  the 
actibir  proceeds  upon,  the  issues  made  by  them.  If  facts 
have  arisen  which  would  give  the  personal  representative 
defenses  which  were  not  available  to  him  whom  she  suc- 
ceeds, leave  should  be  obtained  to  set  those  facts  up  in  a 
supplemental  answer.  (Flannery  v.  Sahagian,  109  App. 
Div.  321.)  It  is  true  that  under  the  order  appealed  from 
the  action  will  apparently  be  revived  as  to  all  three  causes 
of  action  against  the  appellant.  If  as  to  any  of  them  the 
death  of  her  testator  has  worked  an  abatement,  and  they 
are  of  such  a  nature  that  they  do  not  survive,  her  remedy 
is  to  set  up  the  fact  of  that  death  by  a  supplemental 
answer. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 
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CITIZENS  NAT.  BK.  v.  BANG. 
112  App.   Div.  748,      Decided  1906. 

Smith,  J.  The  action  is  brougM  against  two  indorsers 
upon  a  promissory  note;  that  is,  two  indorsers  only  were 
served.  One  of  the  indorsers,  Frederick  W.  Bergstein, 
died.  By  the  order  appealed  from,  upon  the  application  of 
the  plaintiff,  his  executrix  has  been  substituted.  (jl|<  \.nA-M) 

The  substitution  seems  clearly  to  be  authorized  by  sec- 
tion 760  of  the  Code  of  Civil  Procedure.  (See,  also,  Doug- 
las V.  Ferris,  138  N.  Y.  207;  Eaton  v.  Alger,  47  id.  345.) 

Appellant  insists,  however,  that  she  could  only  be 
brought  in  by  an  order  requiring  that  she  be  served  with 
supplemental  suinmonsandcornp1fi,JTi^t,  under  section  760 
of  the  Code  of  Civil  Procedure.  By  section  121  of  the  Code 
of  Procedure  it  was  provided  that  no  action  should  abate 
by  death  if  the  cause  of  action  survive,  and  further :  "In 
case  of  death,  marriage,  or  other  disability  of  a  party,  the 
court  on  motion,  at  any  time  within  one  year  thereafter, 
or  afterwards  on  a  supplemental  complaint,  may  allow  the 
action  to  be  continued  by  or  against  his  representative  or 
successor  in  interest."  By  section  757  of  the  Code  of 
Civil  Procedure  this  provision  was  thus  modified :  "In 
case  of  the  death  of  a  sole  plaintiff  or  defendant,  if  the 
cause  of  action  survives  or  continues,  the  court  must,  upon 
a  supplemental  summons  and  complaint,  or^jn  its  discre- 
tion, upon  a  motion,  if  made  within  one  year  "after  the  dece- 
"denE's  death,  in  a  proper  case,  allow  or  compel  the  action 
to  be  continued,  by  or  against  his  representative,  or  suc- 
cessor in  interest."  (Laws  of  1876,  chap.  448,  §  757,  as 
amd.  by  Laws  of  1877,  chap.  416.)  Throop,  in  his  note, 
after  giving  the  source  of  this  section  as  section  121  of  the 
Code  of  Procedure,  says:  'jiThe  second  sentence  amended, 
so  as  to  make  the  supplemental  summons  and  complaint  the 
primary  means  of  reviving  the  action,  as  there  is  no  means 
provided  for  serving  an  ortder  without  the  State,  whereas 
service  of  a  supplemental/ summons  is  fully  provided  for 
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by  §  453."  (Throop's  N.  Y.  Code  Civ.  Pro.  [1877  ed.j 
§  757,  note.)  By  chapter  542  of  the  Laws  of  1879,  section 
757  of  the  Code  of  Civil  Procedure  was  amended  so  as  to 
read  as  follows :  "In  case  of  the  death  of  a  sole  plain- 
tiff, or  a  sole  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court  must,  upon  a  motion,  allow  or  compel 
the  action  to  be  continued,  by  or  against  his  representative, 
or  successor  in  interest."  It  will  be  seen  that  by  the 
amendment  of  1879  there  was  left  out  of  the  provision  as 
amended  the  alternative  right  to  allow  the  action  to  be 
continued  by  the  service  of  a  supplemental  summons  and 
complaint.  The  reason  of  this  omission  is  explained  by  the 
amendment  in  the  same  statute  of  section  760  of  the  Code 
of  Civil  Procedure  by  which  was  inserted  at  the  beginning 
of  that  section  the  following  words :  "  In  a  case  specified 
in  the  foregoing  sections  of  this  title. ' '  So  that  section  760 
now  refers  to  section  757,  which  provides  for  the  death  of 
a  sole  plaintiff  or  a  sole  defendant,  or  section  758,  which 
provides  for  the  death  of  one  of  two  or  more  plaintiffs  or 
defendants.  By  section  758  (as  amd.  by  Laws  of  1877, 
chap.  416)  provision  seems  to  be  made  for  an  order  to  bring 
in  the  representatives  of  a  deceased  party  in  an  action  where 
one  of  two  or  more  plaintiffs  or  defendants  dies.  The  direc- 
tion that  they_mayJxeL-braughi.  in_by  an  order  seemiTo  be 
substantially  similar  to  the  case  of  the  death  of  a  sole  plain- 
tiff or  a  sole  defendant,  as  provided  by  section  757.  Section 
760  seems  to  be 'supplemental  to  the  provisions  of  sections 
757  and  758  and  provides  in  the  case  of  a  sole  defendant  or 
of  one  of  two  or  more  defendants  that  if  the  application  be 
made  on  the  part  of  the  plaintiff  "  the  court  m^ay  direct 
that  a  supplemental  summons  issue,  and  that  supplemental 
pleadings  be  made."  The  object  of  a  supplemental  sum- 
mons, as  seems  to  be  explained  in  Throop's  note  to  section 
757,  is  simply  to  reach  nonresident  defendants  upon  whom 
an  order  could  not  be  served  out  of  the  State.  By  that 
section,  as  first  amended  in  1877,  within  the  first  year  the 
plaintiff  was  permitted  to  revive  his  action  either  by  an 
order  of  continuance  or  by  a  supplemental  summons.    Con- 
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sidering  the  purpose  to  be  accomplished  by  the  service  of 
a  supplemental  summons  as  thus  stated  by  Mr.  Throop,  and 
the  history  of  the  legislation  upon  this  question,  I  cannot 
believe  that  it  was  intended  to  make  a  supplemental  sum- 
mons necessary  in  all  cases  where  you  would  revive  an 
action  against  a  defendant.  That  by  section  760  it  was  not 
intended  to  provide  an  exclusive  method  of  reviving  an 
action  is  apparent  from  the  provisions  thereof  made  in  case 
application  be  made  by  a  defendant.  In  case  of  his  appli- 
cation it  is  provided  that  the  court  may  and  in  certain 
cases  must  permit  the  defendant  to  bring  a  cross  action. 
It  will  hardly  be  contended  that  an  action  can  only  be  re- 
vived by  a  defendant  by  a  cross  action  to  be  brought  by 
him.  Certainly  in  most  cases  the  court  has  the  righ-tr-by- 
an  order  To  revive~Sff"actl"oii  at  the  instance  of  a  defendant. 
But  this  provision  only  clarifies  the  meaning  of  the  whole 
section.  By  sections  757  and  758  actions  may  be  revived  at 
the  instance  of  a  plaintiff  or  defendant  by  order.  If  the 
parties  to  be  brought  in  are  nonresidents,  however,  upon 
whom  an  order  cannot  be  effectively  served  out  of  the  State, 
section  760  permits  a  supplemental  summons  to  be  issued 
at  the  instance  of  a  plaintiff  or  a  cross  action  to  be  com- 
menced at  the  instance  of  a  defendant  by  which  the  court 
may  acquire  jurisdiction  of  the  absent  parties.  This  view 
would  seem  to  be  supported  by  the  authority  of  Palen  v. 
Bushnell  (51  Hun,  423),  which  case  arose  after  the  amend- 
ment of  1879  to  section  757.  The  order  should,  therefore, 
be  affirmed. 

After  death  of  a  sole  party  the  action  is  contiBued  by  motion  and 
order^jmJai,.  No  supplemental  pleading  is  used  unless  there  are  other 
facts  besides  the  succession  which  should  be  alleged.  The  issue  and 
proceedings  are  taken  up  at  the  point  where  the  death  (or  other  devolu- 
tion of  interest)  left  them.  The  substituted  party  takes  the  place  of  the 
former  one  and  all  the  prior  proceedings  are  valid  and  operative.  If 
any  reason  exists  for  a  change,  the  aggrieved  person  must  apply  by 
motion  for  the  proper  relief.  See  Plannery  v.  Sahagian,  109  App.  Div. 
321. 

Referring  to  Code,  §  756,  Haight,  J.,  in  Hirshfeld  v.  Fitzgerald,  157 
N.  Y.  166,  177,  said:     "Under  this  provision  of  the  Code,  it  has  been 
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repeatedly  held  that  the  action  may  be  maintained  in  the  name  of  the 
original  plaintiff,  notwithstanding  that  he  has,  subsequent  to  the  bringing 
of  the  action,  assig-ned  his  claim  to  another  par'ty.  It  has  also  been  held 
that  the  bringing  in  of  the  party  to  whom  the  cause  of  action  has  been 
assigned  is  discretionary  with  the  court,  but,  in  continuing  the  action  in 
the  name  of  the  original  assignor,  he  is  deemed  to  act  for  and  on 
behalf  of  his  assignee,  and  to  represent  his  interest  in  the  litigation. 
In  no  case  to  which  our  attention  has  been  called  has  the  plaintiff  been 
allowed  to  continue  the  action  after  he  has  assigned  his  cause  of  action 
m  opposition  to  the  wishes  and  interests  of  his  assignee.  If  his  assignee 
sees  fit  to  settle  or  demand  that  the  action  be  discontinued,  the  pro- 
v-isions  of  this  section  furnish  no  authority  for  the  further  continuation 
of  the  action  or  shield  for  the  plaintiff,  who,  under  such  circumstances, 
should  continue  to  prosecute  it." 
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44  App.  Div.  256,     Decided  1899. 

Appeal  by  the  defendant,  The  Third  Avenue  Eailroad 
Company,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  27th  day  of  Sep- 
tember, 1899,  granting;'  a  motion,  to  continue  the  above- 
entitled  action  in  the  name  of  the  administratrix  of  the 
plaintiff,  and  granting  leave  to  the  administratrix  to  prose- 
cute the  appeal.        jt^4'U4.<iV    ^AV  ^>?WK   '^.'l   ,,    ,.      J', 

Ingeaham,  J.  The  action  was  brought  to  recover  for 
personal  injuries  caused  by  the  negligence  of  the  defendant. 
Issue  was  joined,  and  the  action  came  on  for  trial  and 
resulted  in  the  dismissal  of  the  complaint,  and  judgment 
was  then  entered  April  22,  1899.  From  this  judgment  the 
plaintiff  appealed,  and  pending  that-annaaLdiedr  and  let- 
ters of  administration  were  issued  upon  his  estate  by  the 
surrogate  of  New  York  county.  The  plaintiff  then  moved 
that  the  action  be  continued  in  the  name  of  the  adminis- 
tratrix, and  that  she  be  allowed  to  prosecute  said  appeal, 
which  motion  was  granted,  and  from  the  order  entered 
thereon  the  defendant  appeals. 
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The  action  abated  upon  the  death  of  the  plaintiff,  and 
unless  some  right  is  given  to  the  administratrix  to  continue 
the    action,    the    motion    should   not   have    been   granted. 
(Hegerich  v.  Keddie,  99  N.  Y.  259;  Brackett  v.  Griswold, 
103  id.  425.)     It  does  not  appear  that  any  provision  of  the 
Code  of  Civil  Procedure  applies.    Section  755  provides  that 
an  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.    Here,  however,  the  cause  of  action 
did  not  survive,  but  abated  by  the  death  of  the  plaintiff 
prior  to  his  recovering  a  judgTtient.    By  section  764  of  the 
Code  it  is  provided  that  after  ' '  verdict,  report  or  deci-i 
sion  "  in  an  action  to  recover  damages  for  a  personal  in- 
jury, the  action  does  not  abate  by  the  death  of  the  party, 
but  the  subsequent  proceedings  are  the  same  as  in  a  case 
where  the  cause  of  action  survives.    Here  it  does  not  ap- 
pear that  there  has  been  either  a  ' '  verdict,   report  or 
decision."     The  complaint  was  dismissed  upon  the  trial. 
There  was  a  nonsuit  but  no  verdict.    Nor  was  there  a  re- 
port or  decision.     The  word  "  decision,"  as  used  in  the 
section,  refers  to  a  decision  made  by  the  court  upon  the  trial 
of  the  issue&_  witjiout  .a.  jury,   and  the  word  "report" 
refers  to  a  report  ,o.f  a  referee  upon  the  trial  of  the  Tssue 
before,  a  referee.    A  nonsuit  is  not,  therefore,  a  ' '  verdict, 
report  or  decision  "  within  the  meaning  of  section  764  of 
the  Code.    (Corbett  v.  Twenty-third  Street  R.  Co.,  144  N.  Y. 
581.)    Nor  can  it  be  claimed  that  the  administratrix  had  a 
right  to  continue  the  action  so  as  to  relieve  the  estate  from 
the  obligation  to  pay  the  costs  of  the  action  as  it  does  not 
appear  that  any  judgment  for  costs  against  the  plaintiff  has 
been  entered.    All  that  appears  from  the  record  is  that  upon 
the  trial  the  complaint  was  dismissed  and  upon  such  dis- 
missal a  judgment  dismissing  the  complaint  was  entered. 
It  is  quite  apparent  that  the  plaintiff  can  gain  no  advantage 
by  continuing  the  action,  for  if  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  no  new  trial  could  be  had 
as  the  cause  of  action  does  not  survive.    The  cases  of  Wood^ 
V.  Phillips  (11  Abb.  Pr.  [N.  S.]  1) ;  Carr  v.  Rischer  (119 
N.  Y.  117) ;  Vitto  v.  Farley  (6  App.  Div.  482),  do  not  apply. 
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In  those  cases  there  had  been  a  verdict  in  favor  of  the 
plaintiff  and  it  was  held  that  a  representative  of  a  deceased 
plaintiff  in  such  an  action  had  a  right  to  sustain  that  ver- 
dict, and  although  such  verdict  had  been  set  aside,  an  appeal 
for  the  purpose  of  having  it  restored  could  be  continued  in 
the  name  of  the  personal  representatives  of  the  deceased. 
As  was  said  by  Rapallo,  J.,  in  "Wood  v.  Phillips,  in  such  a 
case  ' '  the  verdict  becomes  property  which  passes  to  the 
representatives  of  the  deceased,  as  a  judgment  would  at 
common  law.  It  becomes  the  duty  of  the  executor  or  ad- 
ministrator to  defend  it  for  the  benefit  of  the  estate.  If 
set  aside  after  the  death  of  the  party,  there  seems  to  be  no 
reason  Avhy  the  representative  should  not  be  entitled  to 
prosecute  such  appeal  as  the  law  allows  for  the  purpose  of 
having  it  restored.  He  is  not  in  such  a  case  prosecuting 
an  action  for  the  original  tort,  but  is  endeavoring  to  save 
and  restore  the  verdict." 

There  being  in  this  case  no  verdict  to  sustain,  the  only 
object  of  the  appeal  is  to  reverse  the  judgment  of  nonsuit 
so  as  to  award  the  plaintiff,  or  the  personal  representative 
of  the  plaintiff,  a  new  trial  of  the  action  to  recover  for  the 

original  tort^ No  sudlJmw, trial  could  be  had,  for  the  cause 

of  action  abated  b^  the  death  of  the  plaintiff.  (Stringham, 
vTffillcmTl'll'NrY.lM.yn  follows  that 'the  order  ap-^ 
pealed  from  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars 
costs. 

"  There  is  no  verdict  in  an  action  until  it  is  announced  in  open  court 
and  entered.  There  is  no  decision  until  it  is  entered  or  filed.  There  is 
no  report  of  a  referee  until  it  is  filed  or  is  delivered  to  the  attorney  of 
one  of  the  parties.  The  signing  of  a  report  is  not  equivalent  to  a  filing 
or  delivery."     Clark  v.  Pemberton,  64  App.  Div.  416. 

12 
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HUGHES  V.  RUSSELL. 
113  App.  Div.  744.     Decided  1906. 

EicH,  J.  This  is  an  appeal  by  the  executors  of  the  de- 
ceased defendant  from  an  order  of  the  Kings  County 
Special  Term  continuing  the  action  against  them  as  such 
executors  and  granting  plaintiff  leave  to  file  a  supplemental 
complaint.      kjL.'T,-^*^--*        f'^i^    |-   tX-^^^vZ-nsJ 

I  The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  through  the  defend- 
ant's negligence.  It  was  commenced  on  October  16,  1903. 
Issue  was  joined  by  the  service  of  defendant's  answer  on 
November  24,  1903.  The  case  was  tried  in  March  of  1904, 
and  plaintiff  ob^ined_  a  verdict.  An  appeal  was  taken  to 
this  court  from  the  judgment  entered  upon  the  verdict, 
which  was  r^versedjn  April,  1905  (104  App.  Div.  144).  The 
defendant  died  May  22,  1905,  and  letters  testamentary  is- 
sued to  the  appellanis  on  June  7,  1905 ;  the  order  appealed) 
from  continuing  the  action  against  them  was  granted  De- 
cember 15,  1905.  Unless  the  cause  of  action  comes  within 
one  of  the  exceptions  stated  in  section  764  of  the  Code  of 
Civil  Procedure,  it  abated  upon  the  death  of  the  defendant 
and  the  order  appealed  from  was  unauthorized.  This  sec- 
tion as  first  amended  provided:  "After  verdict,  report  or 
decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party, 
but  the  subsequent  proceedings  are  the  same  as  in  a  case 
where  the  cause  of  action  survives."  (Laws  of  1876,  chap. 
448,  §  764,  as  amended  by  Laws  of  1881,  chap.  277.)  It  has 
been  held  several  times  under  this  section  that  it  did  not 
have  the  effect  of  preventing  the  abatement  of  an  action 
in  which  a  judgment  had  been  rendered, but  reversed  be- 
fore the  death  of  the  party.  (Smith  v.  Lynch,  8  N.  Y. 
St.  Eep.  341;  Carr  v.  Rischer,  119  N.  Y.  117;  Kelsey  v. 
Jewett,  34  Hun,  11.)  In  1890  the  section  was  amended  by 
adding  to  the  provision  above  quoted  the  following:  "And 
in  case  said  verdict,  report  or  decision  is  reversed  upon 
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questions  of  law  only  said  action  does  not  abate  by  the 
deatli  of  the  party  against  Avbom  the  same  was  rendered. ' ' 
To  what  verdict,  report  or  decision  does  this  provision  of 
the  section  apply?  I  think  it  was  only  intended  to  apply 
to  one  operative  and  in  force  at  the  death  of  the  party. 
At  thf}  t,iTne,a£..d(a.fe-nrlarit's  death  the  judgment  thejetof ore 
rendered  had  been  reversed  and  there  was  no  indgment, 
report  or  decision  in  existence;  so  far  as  the  cause  of  ac- 
tion  was  concerned,  it  stood  exactly  the  same  as  though  the 
issues  had  never  been  tried  and  the  relation  of  the  parties 
must  be  so  regarded.  When  the  defendant  died  the  action 
against  him  was  at  issue  —  ready  for  trial  —  with  no  ver- 
dict, report  or  decision  affecting  the  issues  in  any  way. 
That  the  amendment  to  the  section  was  intended  to  apply 
only  to  a  case  where  the  judgment  was  reversed  subsequent 
to  the  death  of  a  party  is  evidenced  by  the  wording  that 
"  said  verdict,  report  or  decision  " —  that  is,  the  verdict 
that  would  not  have  survived  the  reversal,  before  the  death 
■ —  does  not  abate  by  the  death  of  the  party  against  whom  it 
is  rendered,  when  reversed  upon  questions  of  law  only.  I 
think  the  legislative  intent  was  that  the  cause  of  action 
should  survive  only  in  case  the  verdict,  report  or  decision 
was  reversed,  upon  questions  of  law  only,  after  the  death 
of  a  party,  and  thattt^he  cause  of  action  abates  in  an  action 
to  recover  for  personal  injuries  where  the  verdict  of  the 
jury  is  set  aside  or  judgment  entered  thereon  reversed, 
when  the  party  against  whom  the  same  was  rendered  dies 

There  is  a  further  reason  why  this  order  cannot  stand; 
the  section  expressly  provides  that  the  cause  of  actioni 
does  not  abate  when  the  reversal  is  upon  questions  of  law| 
only,  while  in  the  case  at  bar  the  reversal  was  upon  ques- 
tions of  fact  as  well  as  of  law. 

The  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  costs. 
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4.  Motion  Practice.    Code  Civ.  Pro.  §§  767-88.    Gen.  Rules 
3,  21,  23,  24,  25,  37-8,  47. 


KELLEY  V.  WARD. 

149  App.  Div.  443.    Decided  1912. 

Appeai-  by  plaintiff,  Elmer  W.  Kelley,  from  an  order  of 
the  Supreme  Court,  made  at  the  Monroe  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on 
the  5th  day  of  January,  1912,  permitting  the  defendant  to 
amend  his  answer. 

Per  Curiam.  r)pfpnrlanf.'g  mntinij^  to  change  the  place  of 
trial  for  the  convenience  of  witnesses  coming  on  to  be 
heard  at  Special  Term,  the  justice  presiding  was  of  opin- 
ion that  defendant  would  not  be  able  to  present  the  defense 
upon  which  he  relied  as  disclosed  by  the  motion  papers 
under  his  answer  as  it  then  stood.  Accordingly  the  order 
appealed  from  was  made,  p^tponing_ihe_hearing_o|_the 
motion  and  permitting  defendant,  if  so  advised,  to  serve  i 
an  amended  answer,  the  court  being  of  opinion  thatj 
section  768  of  the  Code  of  Civil  Procedure,  as  amended  by] 
chapter  763  of  the  Laws  of  1911,  permitted  such  practice/ 
The  amendment,  so  far  as  material,  is  as  follows :  ' '  Upon 
the  hearing  of  a  motion  relief  shall  not  be  denied  to  any 
party  because  of  defects  or  insufficiencies  in  the  moving 
papers  which  can  be  cured  upon  the  hearing  or  before  the 
entry  of  the  order  thereon,  but  the  court  or  judge  shall 
direct  that  such  defects  or  insufficiencies  be  cured  or  sup- 
plied forthwith  and  shall  proceed  to  hear  and  consider  the 
motion  or  may  direct  the  motion  to  stand  over  to  be  heard 
at  a  subsequent  time  or  place." 

We  think  this  amendment  was  not  intended  to  authorize 
Ian  amendment  of  pleadings  to  be  ordered  or  authorized  at 
Special  Term^except  upon  motion  for  that  express  purpose. 

The  order  appealed  froroTshould  be  modified  by  striking 
out    the    provisions    permitting    defendant    to    serve    an 
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amended  answer  and  substituting  a  provision  giving  de- 
fendant leave,  if  so  advised,  to  move  at  Special  Term  to 
amend  Ms  answer. 

The  motion  to  change  the  venue  may  be  renewed  upon 
the  same  papers  and  additional  papers,  including  the 
amended  answer,  if  one  is  made.    *    *    * 


^        FARMERS'  NAT.  BANK  v.  UNDERWOOD. 
12  App.  Div.  269.     Decided  1896. 

Appeal  by  defendant  from  an  order  made  at  Special 
Term  of  the  Supreme  Court  denying  his  motion  to  resettle 
an  order.    -4-  ,  ;  '  >  it  -f"  ,     • 

Per  Curiam.  The  defendant  made  a  motion  for  leave  to 
serve  a  proposed  amended  answer,  which  was  argued  and 
denied;  and  although  the  defendant  served  upon  plain- 
tiff's attorney  a  demand  for  notice  of  settlement,  the  lat- 
ter entered  an  order  denying  the  motion,  no  notice  of  set- 
tlement having  been  given.  It  is  alleged  by  defendant, 
and  conceded  by  plaintiff's  attorney,  that  upon  the  motion 
one  of  the  papers  used  by  plaintiff  had  not  been  included 
in  the  recitals,  and  attention  having  been  called  to  such 
omission  the  plaintiff's  attorney,  while  admitting  the  fact 
that  the  omitted  paper  had  been  used  and  handed  up  by 
him  on  the  motion,  refused  to  resettle- the  order.  There- 
upon the  defendant  moved  for  a  resettlement  thereof,  which 
application  was  denied,  and  it  is  from  the  order  denying 
such  resettlement  that  this  appeal  is  taken. 

Eule  3  requires  that  all  papers  used  or  read  on  a  mo- 
tion on  either  side  must  be  specified  in  the  order.  It  being 
conceded  that  the  omitted  paper  was  presented  to  the 
court  by  the  plaintiff  in  opposition  to  the  motion,  no  good 
reason  is  assigned  why  it  should  not  be  recited.  IThe 
plaintiff,  while  admitting  the  use,  now  insists  that,  as  it 
was  an  unnecessary  and  superfluous  paper,  its  omission 
from  the  recitals  was  proper.]   We  think  where,  as  here, 
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the  paper  was  used  by  the  plaintiff's  attorney  and  was! 
then  deemed  by  him  necessary,  that  after  his  success  in      , 
defeating  defendant's  motion  it  does  not  lie  with  him  toj^J/'- 
say  that  a  paper   so  used  was  unnecessary  and   superi 
^uous. 

From  the  memorandum  made  by  the  learned  justice  at 
Special  Term  it  is  evident  that  he  acted  under  a  misap- 
prehension of  the  facts,  and  with  no  intention  of  denying 
the  defendant  any  of  the  rights  to  which  he  was  entitled. 
The  memorandum  states  that  the  application  to  resettle 
the  order  was  denied  because  the  petition  of  the  defendant '  • 
and  the  deposition  of  Randall  formed  no  part  of  the  motion 
papers  upon  which  said  order  was  made.  But  it  is  con- 
ceded that  both  were  used,  and  one  of  them,  the  petition, 
is  recited  in  the  order  as  having  been  used.  Another  rea- 
son assigned  for  denying  the  resettlement  was  that  the 
paper  omitted  was  not  specified  in  the  notice  of  motion.  In 
this  statement  the  judge  overlooks  the  fact  that  the  paper 
was  riot  used  by  the  defendant,  who  was  the  moving  party, 
but  by  the  plaintiff  in  opposition,  and,  therefore,  could  not 
have  been  anticipated,  nor  was  the  defendant  required  to 
specify  it  in  his  notice  of  motion. 

The  plaintiff,  however,  insists  that  the  paper  omitted, 
(f  which  was  the  deposition  of  Randall,  was  introduced  only 
^  \  for  certain  purposes.  This  is  no  reason  why  it  should  not 
be  recited,  because  if  introduced  its  use  could  not  be  re- 
stricted for  the  benefit  of  the  one  introducing  it,  and  ignor- 
ing entirely  the  advantage  which  might  be  gained  there- 
from by  the  other  party.  The  other  objection,  that  its 
recital  would  involve  its  being  printed  upon  appeal,  and 
being  voluminous,  that  it  would  be  expensive,  is  equally 
without  weight,  because  such  expense  would  have  to  be 
borne  by  the  defendant  who  seeks  to  have  it  recited,  and  as 
to  the  printing,  under  rule  34  of  the  General  Rules  of  Prac- 
tice, the  parties  themselves  may,  or  the  judge  could,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  printed  upon  the  appeal  from  the  order,  to 
be  used  in  the  place  of  the  original,  and  thus  limit  the 
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printing  and  the  expense.  If  plaintiff's  attorney  had  ac- 
ceded to  the  demand  for  notice  of  settlement  of  the  original 
order,  the  motion  for  resettlement  and  the  misapprehension 
as  to  the  facts  by  the  learned  judge  at  Special  Term,  as 
well  as  this  appeal,  could  have  been  prevented. 

Where  there  is  any  dispute  upon  the  question  as  to  what 
papers  were  used,  the  declaration  of  the  justice  hearing  the 
motion  is  conclusive.    *    *    * 

"We  think  the  order  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  p^ranted.  with  ten 
dollars  costs. 

Merely  orally  referring  to  papers  upon  the  argument  of  a  motion, 
held,  to  be  such  use  of  them  as  permits  their  recital  in  the  order  as  having 
been  read  on  the  motion.     Conlon  v.  Kelly,  126  App.  Div.  624. 
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McCaffrey  v.  butleil-^  --t,^\-^-^ 

87  App.  Div.  535.    Decided  1903. 

Appeal  by  defendant  from  an  order  granting  plaintiff's 
application  to  place  the  cause  upon  the  calendar  for  the 
trial  of  preferred  causes,    jp:-  r'c  «t!u«l,i.  , 

Laughlin,  J.    Without  considering  the  merits  of  the  ap- 
plication, the  order  must  be  reversed  for  the  reason  that 
at  the  time  of  making  the  motion  a  similar  application 
was  pending  undetermined  in  the  same  court.    In  opposi- 
tion to  the  motion  defendant's  cotmsel  presented  an  affi- 
davit showing  that  issue  had  been  joined  and  the  cause  had  | ,  , 
been  noticed  for  trial  for  the  May  Term,  1903 ;  that  a  mo-  %i. 
tion  was  made  by  the  plaintiff,  returnable  in  Part  2  of  the  i  '■ 
Trial— 5''enn7  presided   over  by  Mr7~ Justice  Leventkitt, 
June  26,  1903,  to  advance  the  trial  of  this  cause  upon  the 
same  grounds  upon  which  this  motion  was  made ;  that  the 
papers  for  and  in  opposition  to  the  motion  were  duly 
submitted  to  the  court,  and  that  no  decision  has  been  ren- 
dered thereon.     These  facts  are  not  controverted.     The 
I  plaintjif  attempted  to_withdraw  the  forrner  motion  by  a 
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notice  to  that  effect  iiiJJie  notice,^  motion  wMch  resulted 
"iiTTEe  order  now  under  review.  THs  notice,  however,  was 
ineffectual  for  that  purpose.  The  motion  could  not  be  with-' 
drawn  without  the  order  of  the  court  or  the  consent  of  the 
defendant  after  the  defendant  had  been  put  to  the  trouble 
and  expense  of  opposing  it.  Nor  could  a  new  motion  be 
made  on  the  same  facts  without  leave  of  the  court.  If 
this  practice  were  to  be  sanctioned,  then  motion  after  mo- 
tion could  be  made  without  limit,  and  one  party  might  put 
his  adversary  to  untold  needless  trouble  and  expense  and 
burden  the  courts  with  the  re-examination  of  papers  and 
the  determination  of  questions  that  had  been  examined  and 
determined  over  and  over  again  by  the  same  court  presided 
over  by  the  same  or  another  justice. 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied, 
with  ten  dollars  costs. 

In  Peo.  V.  Nat.  Trust  Co.,  31  Hun,  20,  26,  Daniels,  J.,  said: 
In  its  theory  the  policy  of  the  Code  has  been  to  prevent  one  judge 
from  reconsidering  and  reviewing  the  orders  which  upon  motion  may 
have  been  heard  and  decided  in  a  court  held  by  another.  And  that 
policy  has  been  ordinarily  observed  and  carried  into  effect  by  the  deter- 
mination of  the  courts  themselves  before  the  enactment  even  of  the 
present  Code;  and  the  rule  has  been  very  generally  adopted  and  observed 
where  the  order  complained  of  has  not  been  obtained  by  collusion,  or 
there  is  not  an  absence  of  jurisdiction  in  the  tribunal  directing  it,  in 
either  of  which  cases  it  may  be  disregarded,  to  require  the  application 
for  its  reconsideration,  when  that  is  not  to  be  made  by  a  direct  appeal 
from  it,  to  be  made  in  a  court  held  by  the  same  justice  originally 
directing  the  order.  And  the  only  exceptions^  made  to  this  rule  have 
been  to  provide  for  cases  where  tne  justice  giving  the  direction  may 
himself  have  died  or  ceased  to  be  a  member  of  the  court,  and  orders  taken 
without  notice  or  by  default.  In  those  events,  as  the  observance  of  the 
rule  would  be  impracticable  for  the  purpose  of  securing  what  may  be 
just  and  right,  the  application  for  a  reconsideration  of  the  order  may 
then  be  made  before  a  court  held  by  another  justice. 

This  rule  has  been  very  uniformly  adhered  to,  to  avoid  the  unseemly 
conflict  which  would  otherwise  necessarily  arise  between  courts  possessing- 
co-ordinate  authority,  and  a  departure  from  its  observance  has  only  been 
sanctioned  in  the  exceptional  cases  which  have  already  been  referred  to. 
(Wilson  V.  Barney,  5  Hun,  257;  Dinkelspiel  v.  Levy,  12  id.,  130.) 
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CRANDALL,  ETC.,  CO.  v.  EDDY,  ETC.,  CO. 

37  Misc.  745;  Aff'd,  78  App.  Div.  644,      Decided  1902. 

The  defendant,  a  corporation  located  in  Eensselaer 
county,  obtained  ex  'parte  througli  its  attorney,  who  also 
resided  in  the  same  county,  an  extension  of  time  to  answer 
for  nineteen  days  from  the  Rensselaer  county  judge.  The 
defendant  again  obtained  from  the  same  county  judge  a 
second  extension  of  time  to  answer  upon  notice  to  the  plain- 
tiff's  attorney,  and  which  motion  was  noT opposed  before 
the  county  judge.  The  plaintiff  obtained  an  order  to  show 
cause  why  the  second  extension  of  time  to  answer  should 
not  be  set  aside  and  vacated,  claiming  that  the  county  judge 
had  no  power  to  grant  an  order  on  notice  in  an  action  triable 
in  the  First  Department.  ' 

Scott,  J.  The  county  judge  of  Rensselaer  county  had 
power  to  extend  ex  parte  the  defendant's  time  to  answer, 
the  first  extension  having  been  for  less  than  twenty  days. 
(§  772,  Code  Civ.  Pro.  Rule  24.)  The  mere  fact  that  the 
defendant's  attorney  unnecessarily  gave  notice  to  plain- 
tiff's attorney  that  he  proposed  to  apply  for  such  an  order 
at  a  particular  time  and  before  a  particular  county  judge 
did  not  limit  the  power  of  the  judge.  If  the  application 
had  been  one  required  to  be  made  to  the  court  and  upon 
n"otice~a  different  rule  would  prevail.  (Hun  v.  Salter,  92 
N.  Y.  651.)  Even  if  the  order  of  the  county  judge  was 
unauthorized,  the  motion  to  vacate  it  should  not  prevail, 
because  the  notice  of  motion  does  not  comply  with  the  re- 
quirements of  Rule  37,  alid  also  because  it  appears  that 
the  answer  has  been  served  since  the  motion  was  argued, 
and  has  been  retained  by  the  plaintiff's  attorney.  The 
question  suggested  by  the  motion  has,  therefore,  become 
merely  academic.  Motion  dfiPJed,  with  costs,  the  answer 
already  served  being  allowed  to  stand  as  the  answer  in  the 
action. 

In  an  action  pending  in  Richmond  county  an  attachment  may  be 
obtained  in  New  York  county.  Farquhar  v.  Wis.  Con.  Milk  Co.,  30  Misc. 
270. 
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PETTIBONE  V.  DRAKEFORD. 
1  How.  Pb.  N".  S.  141.    Decided  1884. 

Motion  to  dismiss  appeal  upon  the  ground  that  appel- 
lant's proceedings  were  stayed  at  the  time  this  notice  of 
appeal  was  served  on  respondent's  attorney. 

Appeal  from  order  granting  a  jiew  trial,  granted  May 
3,  1884.  Upon  a  motion  by  appellant  to  resettle  this  order 
on  the  2d  day  of  June,  1884,  Mr.  Justice  Macomber  denied 
the  motion  for  resettlement  and  directed  plaintiff  to  pay 
defenda^it'ten  dollars  costs  of  this  motion. 

A  copy  of  the  latter  order  was  served  on  plaintiff's  at- 
torneys on  the  5th  day  of  June,  1884.    On  the  7th  day  of 
June,  1884,  plaintiff's  attorneys  served  notice  of  appeal 
from  the  order  granting  a  new  trial  upon  defendant's  aHor- 1 
ney  who  declined  to  receive  it,  upon  the  grounds  that  the! 
said  motion  costs  were  not  paid.  ' 

The  Coubt.  Held,  "  that  the  stay  of  proceedings  for  the 
nonpayment  of  costs  provided  for  in  the  order,  under  sec- 
tion 779  of  the  Code  of  Civil  Procedure,  does  not  operate 
to  stay  proceedings  until  default  in  payment;  and  that 
such  default  does  not  exist  until  the  expiration  of  t^Bt^j^ys 
from  the  service  of  the  order,  or  the  time  fixed  in  the  order. 
(Marks  v.  King,  13  Abb.  N.  C.  374,  approved.) 


ZIMMER  V.  MATTESON. 

15  N.  Y.  Supp.  607.     Decided  1891. 

Landox,  J.  The  complaint  is  upon^  breach  of  warranty  i 
in  the  sale_of  a  horse.  Each  defendant  answered  sepa^ 
rately  and  by  different  attorneys.  The  defendant  John 
separately  served  affidavits  and  notice  of  this  motion  more 
than  eight  days  before  the  motion  day.  No  reason  why 
the  other  defendant  did  not  unite  in  the  motion  was  stated 
in  the  moving  papers.    Three  days  before  the  motion  day 
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the  attorney  for  the  defendant  John  served  an  additional 
affidavit  showing  that  the  other  defendant,  Hubbard,  con-' 
sented  to  the  motion,  and  adopted  the  affidavits  upon  which 
it  was  noticed,  with  a  notice  indorsed  thereon  that  the  ad- 1 
ditional  affidavit  would  be  read  in  support  of  the  motion. 
The  plaintiff's  attorney  promptly  returned  the  additional 
affidavit,  indorsing  thereon  that  he  did  so  because  it  was 
not  served  ihUme,  and  that  he  should  object  to  its  being 
used  u^pn  the  motion.  Upon  the  hearing  of  the  motion  the 
plaintiff's  attorney  did  by  his  own  affidavit  show  that  the 
additional  affidavit  was  not  served  in  time,  and  objected 
to  its  use  upon  the  motion.  The  objection  was  overruled, 
and  the  motion  granted.  Withoutjthe  additional  affidavit, 
the  motion- O-uglrL  not_  to  have  been  granted.  (Bergman 
V.  Noble,  10  Civil  Proc.  E.  190 ;  Welling  v.  Sweet,  1  How. 
Pr.  156.)  The  order  therefore  rests  upon  an  affidavit! 
which,  unless  the  Code,  section  780,  be  disregarded,  wasi^'. 
improperly  received.  The  objection  is  technical,  but  the! 
plaintiff  had  the  right  to  rely  upon  the  statute.  Nor  do  we 
know  that  he  would  have  opposed  the  motion  if  the  addi- 
tional affidaAd.t  had  been  served  in  time.  As  it  was,  he  had 
valid  legal  ground  for  resisting  it,  and  was  entitled  to  an 
order  denying  it.  { 

Order  reversed. 


'<-  MATTER  OF  QUICK. 

92  App.  Div.  131.    Decided  1904. 

Appeal  by  Charles  E.  Farrell,  Jr.,  by  Charles  E.  Farrell, 
his  guardian"  ad  litem,  trom_siJXJixdQj^.ot  the  County  Court 
of  Saratoga  county,  entered  in  the  office  of  the  cleric  of  the 
county  of  Saratoga  on  the  14th  day  of  September,  1903, 
discharging  Peter  S.  Quick,  ajud,gBaeji.t,deMpr,  from-im- 
pr\sonment.       f^v-i-va^ , 

On  June  1,  1903,  Peter  S.  Quick  was  arrested  upon  an 
execution  against  his  person,  for  debt  in  the  sum  of  $2,- 
221.55,  at  the  suit  of  Charles  E.  Farrell,  Jr.,  by  his  guardian 
ad  litem  Charles  E.  Farrell,  and  was  imprisoned  in  the 
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jail  of  Saratoga  county.  Upon  September  4.  1903.  he  pro- 
cured an  order  from  the  county  judge  of  that  county,  in 
substance,  requiring  said  Farrell,  by  his  guardian,  to  show 
cause  at  a  Special  Term  of  the  County  Court  of  that  county 
to  be  held  at  the  courthouse  in  such  county  on  t.ViP  l^jjh  da.^ 
of  September,  1903,  at  ten  o'clock  a.  m.,  why  an  assign- 
ment of  the  property  of  said  Quick  should  not  be  made  and 
he  be  thereupon  discharged  from  his  said  imprisonment 
pursuant  to  the  provisions  of  the  statute  concerning  the 
"  Discharge  of  an  imprisoned  judgment  debtor  from  im- 
prisonment."   (See  Code  Civil  Pro.  chap.  17,  tit.  1,  art.  3.) 

Such  order  was  procured  upon  an  affidavit  of  Quick, 
setting  forth  in  substance  that  he  was  imprisoned,  as  above 
stated,  that  the  next  term  of  the  County  Court  began  on 
the  14th  of  September,  1903,  and  that  he  desired  to  pre- 
sent his  petition  for  discharge  at  such  term;  that  another 
term  of  said  court  would  not  be  held  until  the  first  Monday 
in  October ;  that  he  had  no  money  to  apply  at  a  term  of  the 
Supreme  Court,  and  that  he  would  suffer  greatly  if  he  was 
compelled  to  wait  and  be  longer  deprived  of  his  liberty. 
He,  therefore,  asked  for  such  order  to  show  cause,  and 
that  a  shorter  notice  than  fourteen  days  be  deemed  suffi- 
cient. 

The  order  so  obtained,  together  with  a  copy  of  the  peti- 
tion for  his  discharge  and  the  schedules  annexed,  were! 
served  upon  the  judgment  creditor  on  September  fourth,! 
and  on  the  fourteenth  Quick  was  ordered  before  the  County! 
Court  and  presented  thereto  his  petition  and  schedules  and 
the  affidavit  required  by  section  2204  of  the  Code.     The! 
judgment  creditor,  Farrell,  then  appeared  specially  for  the! 
purpose  of  objecting  that  the  fourteen  days'  notice  re 
quired  by  statute  had  neither  been  given  to  nor  served  upon 
him  or  his  attorney,  and  that  the  court  had,  therefore,  no 
jurisdiction  to  proceed  with  the  proceedings  for  discharge, 
and  that  the  order  to  show  cause  was  not  warranted  in 
these  proceedings.!   The  court  overruled  such  objection  and 
ordered  that  the  matter  proceed  to  a  decision.    The  judg- 
ment creditor  thereupon  withdrew,  and  such  proceedings 
were  taken  that  Quick  was  ordered  discharged  from  im- 
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prisonment.    From  such  order  of  discharge  this  appeal  is 
taken. 

Pabkee,  p.  J.  One  of  the  provisions  of  the  statute  under 
which  these  proceedings  were  taken  requires  that  at  least 
fourteen  days  before  the  petition  is  presented  to  the  court 
the  petitioner  must  serve  upon  the  judgment  creditor  a 
copy  of  such  petition  and  schedules  ' '  together  with  a  writ- 
ten notice  of  the  time  when  and  place  where  they  will  be 
presented."  "(See  Code  Civ.  Pro.  §  2205.) 

It  is  conceded  that  such  servicewas  never  made,  and 
that  without  it,  or  some  service  equivalent  to  it,  no  order 
discharging  the  debtor  could  lawfiiUy  be  made.  The  follow- 
ing cases  are  authority  for  the  proposition  that  a  service 
of  the  petition,  schedules  and  notice  as  required  in  section 
2205  of  the  Code  is  indispensable  to  invest  the  court  with 
"jurisdiction  of  the  particular  case."  (BuUymore  v. 
Cooper,  46  N.  Y.  236,  243 ;  Goodwin  v.  Griffs,  88  id.  629 ; 
Seward  v.  Wales,  40  App.  Div.  539.) 

It  is  urged,  however,  that  the  county  judge  has  excused 
the  petitioner  from  making  the  service  required  by  such 
section  2205,  and  has  substituted  therefor  the  order  to 
show  cause  that  was  granted  on  September  fourth;  and 
his  authority  to  do  so  is  claimed  to  be  given  by  section  780 
of  the  Code.  That  section  provides  that  if  notice  of  a 
motion  or  of  any  other  proceeding  in  an  action  (or  in  a 
special  proceeding  it  may  be  conceded)  before  a  court  or  a 
judge  is  necessary,  it  must,  if  pexsonally  served,  be  at 
least  an  eight  days'  notieg^~except  where  special  provision 
is  otherwise  made  by  law  or  by  the  General  Rules  of 
Practice;  unless  the  court  or  a  judge,  upon  an  affidavit 
showing  grounds  therefor,  makes  an  order  to  show  cause 
why  the  application  should  not  be  granted,  and  in  such 
order  directs  that  a  service  of  less  than  eight  days  before 
it  is  returnable  be  deemed  sufficient.  Very  evidently  this 
section  applies  to  niatters  that  are  already  pgiai^iag  and 
over  which  the  court  has  aTn^^y^acquire^^^^  In 

those  instances,  where  by  that  se'&S^^nT'motion  of  eight 
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days  is  required,  a  judge  may,  on  cause  shown,  require  a 
less  time  by  an  order  to  show  cause ;  but  as  to  any  of  those 
steps  that  are  required  by  statute  to  be  taken  in  order  to 
inaugurate  a  new  action  or  proceeding  such  section  can- 
not be  made  applicable.  It  may  be  said  of  this  section, 
as  was  said  of  rule  38  of  the  General  Rules  of  Practice  by 
the  Court  of  Appeals  in  Matter  of  Argus  Co.  (138  N.  Y. 
557,  566),  that  it  "  may  well  be  construed  as  referring  alone 
to  those  incidental  applications  ordinarily  denominated 
motions,  which  are  made  during  the  progress  of  an  action 
or  special  proceeding  after  its  commencement,  and  not  as 
embracing  an  application  which  is  the  foundation  of  a  stat- 
utory remedy." 

The  proceedings  for  the  discharge  of  an  imprisoned 
debtor  are  not  commenced  until  the  petition,  schedules  and 
affidavit,  with  due  proof  of  service,  as  prescribed  in  sec- 
tion 2205  are  presented  to  the  court.  (See  Code  Civ.  Pro. 
§  2208.)  l^refbrej  _  whenjhe^  order  to  show^^cgyag^-JKftSv 
granted,  there  was  no  jproceeding  whatevei^  pending,  in_ 
which  the  order  could  be  deemed  to  have  been  made.  There 
was  ho  motion  to  be  then  made  which  under  section  780 
could  be  made  in  eight  days,  and  which  the  petitioner  might, 
under  the  same  section,  ask  permission  to  make  on  a  less 
time.  But  the  order  was  in  effect  a  mere  peraiission  by  the 
county  judge  to  the  debtor  to  inaugurate  the  proceedings  in 
a  method  different  from  that  required  by  statute,-  It  was  a  | 
changing  of  the  provisions  of  section  2205,  and  not  a  mere  ! 
change  of  the  eight  days'  notice  of  motion  provided  for 
in  section  780  of  the  Code.  For  such  reason  section  780 
has  no  application  whatever  to  the  situation.  It  conferred 
no  authority  upon  the  county  judge  to  dispense  with  the 
service  required  by  section  2205,  and,  therefore,  the  case 
st^a-nds  a,s  if  tI"  servicp  whnt.£az:er  under  tljflt  spp.ti'nn  har^ 
ever  been  TH^de^    *     *     * 

Order  reversed. 

In  granting  an  order  to  show  cause  the  court  looks  not  at  the  merits 
but  only  at  the  question,  whether  there  is  a  necessity  for  a  shorter  notice 
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than  that  of  eight  days.  It  is  of  no  more  effect  than  a  short  notice  of 
motion.  Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  238.  Where  the 
affidavits  upon  which  the  order  to  show  cause  is  granted  do  not  show  why 
a  shorter  time  than  eight  "days  is  required  for  the  hearing  of  the  motion 
not  only  may  the  order  to  show  cause  be  vacated,  but  also  any  order  granted 
on  the  motion.  Proctor  v.  Soulier,  82  Hun,  353;  Schiller  v.  Weinstein, 
45  Misc.  591. 

Upon  refusal  by  the  judge  to  grant  an  order  to  show  cause  the  party 
still  retains  the  right  to  serve  a  notice  of  motion  for  the  relief  desired. 


5.  Service  of  Interlocutory  Papers,  etc.  Code  Civ.  Pro. 
§§  796-802.  Gen.  Rules  22-24.  Gen.  Construction  L. 
§§19.20,30.  ^^^^  (0^^   S.......  ] 

GEEITY  V.  SEEGEE  &  G.  CO. 

163  N.  Y.  119.     Decided  1900. 

Appeajl  from  a  judgment  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

CuLLBN,  J.  *  *  *  By  section  767  of  the  Code  of  Civil 
Procedure  an  order  of  the  court  or  a  judge  must  be  in 
writing.  The  clerk's  entry  in  the  minutes  of  the  court  of 
the  order  referring  the  cause  was  a  full  compliance  with 
this  requirement  of  the  Code.    *     *    * 

By  section  1237  of  the  Code  it  is  prescribed  that  the 
judgment  roll  shall  contain  a  copy  of  each  order  which  in 
any  way  involves  the  merits  or  necessarily  affects  the 
judgment.  By  section  1238  it  is  made  the  duty  of  the  attor- 
ney on  entering  final  judgment  to  prepare  the  judgment 
roll.  In  this  case  the  attorney  for  the  respondent  should 
have  obtained  an  extract  from  the  minutes  of  the  court 
showing  the  order  of  reference.  His  failure  to  do  so  was 
an  irregularity  for  which  the  judgment  might  have  been 
set  aside  on  motion  unless  permission  were  given  to  supply 
the  defect ;  but  it  did  not  constitute  an  error  for  which  we 
can  reverse  the  judgment  on  appeal.  (Johnson  v.  Carnley, 
10  N.  Y.  570;  Ingersoll  v.  Bostwick,  22  id.  425.) .  *    *    * 

Judgment  affirmed. 
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An  order  becomes  effective  upon  its  delivery  by  the  judge  who  heard 
the  motion  to  the  clerk  of  the  court  with  an  oral  or  written  direction  to 
enter  it  in  his  minutes  followed  by  such  entry.  Initialing  of  the  order 
by  the  judge  is  unnecessary.  Hastings  v.  Twenty-third  Ward  Land  Co., 
46  App.  Div.  609.  A  paper  is  said  to  be  filed  in  a  publio  office  when 
it  is  delivered  to  the  proper  officer  and  by  him  received  to  be  kept  on  file. 
Manh.  Co.  v.  Laimbeer,  108  N.  Y.  578. 


20  Misc.  348.    Decided  1897. 

Appeal  from  final  order  in  summary  proceedings,  made 
by  the  justice  of  the  Sixth  Judicial  District  Court  in  favor 
of  the  landlord.     \{xt\^^^^ 

BiscHOFF,  J.  These  proceedings  were  instituted  by  the 
landlord-respondent  for  the  possession  of  certain  premises, 
held  by  the  tenant-appellant,  upon  a  petition  which  alleged 
the  nonpayment  of  rent  due  under  a  written  lease  and  the 
I  service  upon^he  tenant^  of  a  demand  for  payment  within 
threg,  days^s  an  alternative  to  the  landlord's  proceeding 
to  recover  possession  under  the  statute. 

At  the  trial  the  tenaiiLma^S^^  ino^on  for  the  dismissal 
of  the  proceedings  because  prematurely  brought,  in  that 
the  statutory  three  days '  notice  had  not  expired  at  the  date 
of  the  petition,  and,  this_motion  having  been  denied,  the 
tenant  went  into  no  evidence  upon  merits,  but  consistently 
objected  to  any  proof  on  behalf  of  the  landlord  tending  to 
show  an  actual  previous  demand  for  the  rent. 

Upon  the  plaintiff's  evidence  a  final  order  was  rendered 
in  his  favor  and  the  point  presented  by  this  appeal  is  solely 
as  to  the  sufficiency  of  the  allegations  of  the  petition  to  give 
the  District  Court  jurisdiction  of  the  proceedings. 

To  our  minds  the  appellant's  position  appears  to  be  welV 
taken,  since  the  petition  clearly  failed  to  satisfy  the  statu- 
tory requirements,  and,  in  view  of  the  objections  interposed, 
there  was  no  consent  by  the  tenant  to  the  trial  of  issues 
other  than  those  presented  by  the  allegations. 
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,,STHnniary  proceedings,  for  nonpayment  of  rent,  may  be 
^onnded  either  upon  an  actual  demand  for  the  rent  or  npon 
an  alternatiYenotiee  of  threedays,  such  as  was  here  alleged 
~~t€^u9e~CivrT7o7~§223l7~siSdT~^2J71j)3  the  petition  must 
^ate  the  facts  upon  which  the  niatter  is  thus~based^  (Code 
Civ.  Pro.  §  2235),  failing  a  proper  statement_o£  which 
itis  insufficient  to  give  jurisdiction.  (People  ex  rel.  Morgan 
V.  Keteltas,  12  Hun,  67;  People  v.  Piatt,  43  Barb.  116.) 

Here  the  notice  was  served  upon  the  29th  day  of  Decern-! 
ber,  1896,  and  the  petition  was  verified  the  2d  day  of  Janu-1 
ary,  1897.  ' 

The  Statutory  Construction  Law  (Laws  1892,  chap.  677, 
§  29,  as  amended  by  Laws  1894,  chap.  447)  provides: 
"A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized 
or  required  to  be  done  means  such  number  of  calendar  days 
exclusive  of  the  calendar  day  from  which  the  reckoning  is 
made.  Sunday  or  a  public  holiday,  other  than  a  half  holi- 
day, must  be  excluded  from  the  reckoning  if  it  is  the  last 
day  of  any  such  period.  *  *  *  The  day  from  which  any 
specified  number  of  days,  weeks  or  months  of  time  is  reck- 
oned shall  be  excluded  in  making  the  reckoning. ' ' 

Excluding  the  day  of  service,  the  three  days'  notice  in 
question  expired  with  the  first  day  of  January,  1897,  but 
this  day  was  a  public  holiday  (Laws  1895,  chap.  603,  §  1), 
and  accordingly,  the  tenant  had  the  whole  of  the  succeeding 
day,  January  2d,  in  which  to  make  the  payment. 

Upon  that  day,  however,  the  petition,  which  was  the 
foundation  of  the  proceeding,  was  made  and  this  was  before 
the  landlord's  right  to  disposess  the  tenant,  as  alleged, 
accrued  under  the  statute. 

Therefore,  the  petition  did  not  comply  with  the  act  (Code| 
Civ.  Pro.  §§  2231,  2235),  and  presented  no  ground  for  the; 
maintenance  of  the  proceeding  (cases  supra). 

The  fact  that  the  precept  was  issued  upon  January  4th 

does  not  aid  the  respondent,  since  the  jurisdiction  of  the 

justice  depended  upon  a  statement  in  the  petition  of  the 

proper  jurisdictional  facts,  one  of  which  was  the  tenant's 
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default  after  the  expiration  of  the  three_daysj,  notice,  and, 
upon  its  face,  the  petition  was  defective  in  this  regard,  the 
default  being  an  impossibility  at  the  date  of  the  allegation. 

In  People  v.  Burgess,  153  N.  Y.  561,  573,  the  court  says  of  the  Gen- 
eral Construction  Law,  §  20: 

"  It  will  be  observed,  upon  referring  to  the  statute,  that  the  day  to  be 
excluded  in  making  the  reckoning  is  the  day  of  the  specified  event,  from 
which  the  days,  weeks  or  months  are  to  be  counted.  In  this  case  the 
specified  event  from  which  the  count  is  to  be  made  is  the  day  appointed 
for  the  commencement  of  the  term  of  court.  It  will  be  remembered  that 
the  drawing  must  take  place  not  less  than  fourteen  days  before  the  day 
appointed  for  the  holding  of  the  term,  so  it  is  from  that  day  that  the 
fourteen  days  are  to  be  counted.  That  day,  under  the  construction  act, 
must,  therefore,  be  the  day  excluded;  and,  in  making  the  count  back 
from  that  time,  thg_day  on  which_the_requireid..jact.  was  perf ormed|_B£__ 
think,  may  proper l.¥  ,  ]3e  „ip.eh;i,jied.  It  follows,  that  the  challenge  of  the 
panel  was  properly  overruled." 

For  other  illustrations  see  Biggs  v.  Geneva,  100  App.  Div.  25. 


MARKS  V.  MURPHY. 
27  App.  Div.  160.    Decided  1898. 

Appeal  by  defendant  from  an  order  granting  plaintiff's 
motion  to  place  the  action  on  the  preferred  cause  calendar 
for  trial,    '^a,^/^,.,ra^ . 

The  plaintiff  served  his  notice  of  trial  for  the  fir ^t  J^pji- 
day  of  January,  and  with  it,  notice  of  a  motion  for  a  prefer- 
ence, returnable  on  the  following  day.  He  obtained  his 
order  for  a  preference  upon  the  first  Monday  of  January, 
in  the  absence  of  the  defendant,  but  as  he  had  given  no  no- 
tice of  motion  for  that  day,  his  order  was  subsequently 
vacated.  The  defendant's  attorney  attended  upon  the  day 
actually  specified  in  the  notice  of  motion,  but  nothing  was 
then  done,  as  the  plaintiff's  attorney  was  not  present. 
[Plaintiff  subsequently  served  another  notice  of  trial  for 
the  first  Monday  of  February,  together  with  a  new  notice 
of  motion  for  a  preference  returnable  upon  that  day.  The 
motion  was  granted  and  the  defendant  appeals,    t    .  .^^)|  \ 
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Barrett,  J.  Section  793  of  the  Code  of  Civil  Procedure 
provides  that,  in  this  county,  a  party  desiring  a  prefer- 
ence of  any  cause  shall  serve  upon  the  opposite  party,  with 
his  notice  of  trial,  a  notice  that  an  application  will  be  made 
to  thg  court  at  the  opening  thereof,  for  leave  to  move  the 
sarSe  as  a  preferred  cause. 

-^it  is  the  settled  practice  in  this  district  that  such  an 
application  must  be  made  at  the  commencement  of  the  term 
for  which  the  notice  of  trial  is  served.  If  not  so  made, 
the  right  to  a  statutory  preference  is  waited,. 

In  the  present  case  the  plaintiff  should  have  moved  for 
a  preference  upon  the  first  Monday  of  January.  His  notice 
of  trial  was  for  that  day,  and  he  could  apply  for  such  a 
preference  upon  no  other  day.  An  application  for  a  pref- 
erence upon  the  following  day  was  not  authorized  by  the 
statute.  It  follows  that,  by  his  failure  to  move  upon  the\ 
first  Monday  of  January,  he  waived  his  statutory  right.! 

?.His  subsequent  notice  of  trial  for  the  February  term  was 
futile  to  avoid  the  effect  of  this  waiver  or  to  support  an- 
other application  for  a  statutory  preference.  But  one 
notice  of  trial  is  required  in  this  county,  and  all  subsequent 
notices  are  unnecessary.  (Code  Civ.  Pro.  §  977.)  The 
original  notice  of  trial  for  tti^^January  term  was  jii^ull 
force,  and  tlie"  waiver  of  a  right  to  preference  complete, 
^MV^  tttS-'plalE^Tff'moveOor  a  preference  at  the  Febru- 

"SJy'^Tm^*    The  apiDTicatroh  should,  therefor ef° have  been 

^SeriTecT.' 'it  was  not,  as  contended,  addressed  to  the  dis- 
cretion of  the  court,  but  was  made  solely  as  matter  of  right 
under  the  terms  of  the  statute.  When  so  made,  parties 
are  held  to  strict  practice.     (The  People  ex  rel.  Augerstein 

V.  Kinney,  92  N.  Y.  647.) 

See  further,  Code  Civ.  Pro.,  §§  789-93. 

The   last   sentence    of    section    793   was    declared    unconstitutional   in  • 
Eiglander  v.  Star  Co.,  98  App.  Div.  101,  afif'd,  181  N.  Y.  531. 
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SMITH  V.  KERR. 

49  Hun,  29.     Decided  1888. 

Appeal  from  an  order  denying  defendant's  motion  for 
a  retaxation  of  costs. ,; 

Beadley,  J.  This  action  is  a  consolidation  of  three  ac- 
tions, in  which  respectively  the  defendant's  attorneys  pre- 
pared offers  of  judgments,  annexed  to  each  of  them  the 
affidavit  of  authority  required  by  the  statute  (Code  Civ. 
Pro.  §  740),  and  deliyered-eomes  of  such  offers  and  affida- 
vits to  the  plainfiS's  attorney.  The  originals  were  re- 
tained  by  the  defendant's  attorneys,  and  with  their  office 
and  its"contents  were  destroySSHSf^re.  The  offers  were 
not  accepted  by  the  plaintiff,  and  the_recQvery_by  him  was 
not  more  favorable  than^he  offers,  and,  for  that  reason, 
-the  defendant  claimed  that  he  was,  and  that  the  plaintiff 
was  not  entitled  to  costs  from  the  time  of  such  offers.  (Id. 
§  738.)  The  clerk  disallowed  this  claim  of  the  defendant 
and  taxed  the  plaintiff 's  costs,  and,  by  the  order  of  the 
Special  Term,  the  defendant's  motion  for  retaxation  was 
denied. 

The  objection  on  the  part  of  the  plaintiff,  taken  and  urged 
in  support  of  the  denial  of  costs  to  the  defendant  subse- 
quently to  the  offers,  is,  that  the  service  of  copies  of  the 
offers  and  affidavits  of  authority  annexed,  was  not  a  com- 
pliance with  the  statute,  which  provides  that  the  defendant 
may  serve  upon  the  plaintiff's  attorney  "  a  written  offer," 
etc.  (Id.  §  738),  and  that  unless  an  offer  is  subscribed 
by  the  party,  his  attorney  must  subscribe  it  and  annex 
thereto  his  affidavit,  to  the  effect  that  he  is  duly  authorized 
to  make  it.    (Id.  §  740.) 

If  the  defendant's  attorneys  failed  to  observe  this  stat- 
utory requirement  in  making  and  serving  the  offers,  the 
plaintiff's  attorney  was  at  liberty  to  disregard  them.  (Mc- 
Farren  v.  St.  John,  14  Hun,  387 ;  Riggs  v.  Waydell,  17  id. 
515;  affd.,  78  N.  Y.  586;  Leslie  v.  Walrath,  45  Hun,  18.) 
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IThe  question,  therefore,  is  whether  the  delivery  to  the 
plaintiff's  attorney  of^copies^  was  a  service  of  the  offers 
within  the  meaning  of  the  statute.^  If  it  requires  the  de- 
livery of  the  original  offer  and  affidavit,  as  distinguished 
from  a  copy,  the  defendant  failed  to  make  the  requisite 
service.  In  terms,  the  statute  does  not  direct  that  to  be 
done,  unless  such  direction  is  found  in  the  provision  re- 
quiring the  service  of  "  a  written  offer."  The  delivery 
of  an  original  paper  is  not  necessarily  essential  to  its  serv- 
ice. The  old  Code  (§  134)  provided  for  the  service  of  sum- 
mons by  delivering  a  copy  of  it,  and  so  does  the  new  Code 
(§§  2878,  2910).  When  the  manner  of  doing  it  is  not 
governed  by  any  statute,  the  service  of  process  by  de- 
livering a  copy  and  showing  to  the  defendant,  if  he  desires 
it,  the  original,  is  the  recognized  method  of  making  service 
of  it.  (Williams  v.  Van  Valkenburg,  16  How.  152.) 
— The  attorney  is  f}'"  nffinar  gf  tTiA  p.rmri;  and  in  the  action 
in  which  he  appears  he  represents  his  client.  And  when  a 
paper  in  the  action,  purporting  to  be  a  copy,  is  delivered  by 
him  or  by  his  direction  for  the  purpose  of  service  upon  the 
adverse  party  or  his  attorney,  it  is  presumed  that  it  is  a 
copy  of  an  original  provided  it  purports  to  be  a  copy  of  a 
paper  legitimately  made  by  him  in  the  action.  It  is  usual 
and  within  the  recognized  practice  to  make  service  of 
papers  in  actions  by  delivery  of  copies,  and  retaining  or 
filing  the  originals.  (1  Bur  rill  Pr.  351.)  There  seems 
nothing  in  the  terms  of  the  statute  to  take  the  service  of 
an  offer  of  judgment  out  of  such  ordinary  rule  and  prac- 
tice. If  it  may  be  or  becomes  important  to  the  adverse 
party  for  any  purpose,  that  it  be  done,  the  attorney  making 
the  service  may  usually  be  required  to  file  the  original 
with  the  clerk  of  the  court. 

It  is  not  essential  that  the  papers  have  the  genuine 
written  signature  of  the  attorney  subscribed  to  it,  although 
the  statute  requires  that  it  be  subscribed  by  him.  His 
name  subscribed  in  any  manner,  either  written  or  printed, 
is  sufficient,  inasmuch  as  it  is  treated  by  the  attorney  as 
subscribed  by  him,  so  there  is  nothing  in  the  inquiry  whether 
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judicial  notice  will  be  taken  of  it  by  the  mere  inspection  of 
the  paper.    *    *    * 

Papers  served  are  given  authenticity  by  the  fact  that 
they  are  served  by  an  attorney  or  by  his  directions.  The 
delivery  by  the  defendant's  attorney  to  the  attorney  for 
the  plaintiff,  of  the  copies  of  the  offers  and  affidavits,  es- 
tablished, prima  facie,  the  fact  that  such  original  offers 
and  affidavits  were  made,  and  such  delivery  constituted 
the  service  of  them.  The  plaintiff 's  attorney  was  required 
to  so  understand  it,  and  wa.s, authorized  ,to  .treatihe.papers 
so  delivered  for  the  purpose  of  the  service  as  the  offers  of 
judgment.  He  could  not,  therefore,  effectually  disregard 
them.  But  when  the  defendant  came  to  ask  for  costs 
founded  upon  the  fact  of  offers  of  judgment,  it  was  neces- 
sary for  him  to  furnish  proof  of  service  of  them.  This 
could  properly  have  been  done  by  the  production  of  the 
originals  with  proof  of  service  made  by  delivery  of  copies. 
Their  nonproduction  was  sufficiently  accounted  for.  It  is 
said  by  counsel  that  it  does  not  appear  by  the  papers  pre- 
sented upon  this  review,  what  was  before  the  clerk  on  the 
taxation  by  him  of  the  costs.  No  papers  bearing  upon  that 
question  are  properly  here,  other  than  those  which  were 
submitted  to  him.  It  must  be  assumed  that  all  the  papers 
in  the  appeal  book  are  properly  in  it  for  consideration 
on  this  review.  If  anything  in  it  was  not  legitimately 
there,  correction  should  have  been  obtained  by  motion.  No 
such  objection,  however,  is  made.  Upon  the  facts,  as  pre- 
sented, the  defendant  seems  to  have  been  entitled  to  costs 
from  the  time  his  offers  of  judgment  were  served. 


The  order  should  be  reversed,  and  retaxation  of  ciosps 
ordered. 

GAY  V.  ULEICHS. 


13^  App.  Div.  m%.    Decided  1910. 

Submission  of  a  controversy  upon  an  agreed  statement 
of  facts  pursuant  to  section  1279  of  the  Code  of  Civil  Pro- 
cedure. 
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BuKB,  J.     The  only  question  in  this  case  is  whether  in 
tJie  foreclosure  action  brought  by  Charles  E.  Gay  against 
Hannah  Neumann  and  others  the  court  acquired  jurisdic-i 
tion  so  that  Rachel  Segelofsky  was  bound  by  the  judgment; 
entered  therein.    Plaintiff  attempted  to  make  service  upon' 
her  pursuant  to  the  provisions  of  an  order  of  publication. 
©Defendant  contends,  first,  that  the  form  of  the  orrler  is  in- 
sufficigaL  and,  second,  that,  if  sufficient,  its  terms 'were'  hot 
complied  with.    Unless  deposit  in  the  postoffice  is  dispensed 
with,  an  order  of  publication  must  contain  a  direction  that 
on  or  before  the  day  of  the  first  publication  plaintiff  de- 
posit in  a  sp_e.cified  postoffice  copies  of  the  summons,  com- 
plaint and  order  contained  in  a  securely  closed  postpaid 
wrapper,  directed  to  the  defendant  to  be  served,  at  a  place 
specified  in  the  order.    (Code  Civ.  Pro.  §  440.)    This  order 
directed  that  the  papers  be  deposited  in  the  ' '  postoffice 
at  New  York,"  and  it  is  claimed  that  thisls  not  the  speci- 
""ftcation  of  a  postoffice.    Since  January  1,  1898,  within  the 
territorial  limits  of  the  Greater  New  York  there  have  been 
and  now  are  several  general  postoffices.    In  a  sense  they 
are  all  postoffices  in  New  York.    But  the  postoffice  within 
the  boundaries  of  the  present  borough  of  Manhattan,  which 
was  the  former  city  of  New  York,  is  generally  spoken  of 
as  the  New  York  postoffice,  and  such  designation  of  it  would 
be  readily  understood.     The  United  States  postoffice  au- 
thorities still  recognize  a  distinction  between  the  postoffice 
in  Manhattan  and  the  postoffices  in  Brooklyn  and  the  vari- 
ous other  municipalities  which  now  constitute  the  city  of 
New  York,  which  are  independent  offices,  and^^he  postoffice 
in  Manhattan  is  still  designated  by  them  as  the^New  York 
pngtnffl^p     "^e  think  that  this  is  a  substantial  compliance 
wdth  the  requirement  of  the  statute,  and,  if  so,  it  is  suffi- 
cient.    (Littlejohn  v.  Leffingwell,  34  App.  Div.  185 ;  Mish- 
kind-Feinberg  Realty  Co.  v.  Sidorsky,  11  id.  578,  affd.,  189 
N.  Y.  402;  Cook  v.  Kelsey,  19  id.  412;  McCuUy  v.  Heller, 
m  How.  Pr.  468.) 

(^^The  question  whether  the  terms  of  the  order  were  com- 
plied with  is  more  difficult.    The  papers  were  not  deposited 
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'  in  the  §;eneral  postofficejn  Manhattan,  but  in  the  postbox  in 
[the  Trinity  building  at  No.  Ill  Broadway  in  the  said  bor- 
i  ough.  The  agreed  state  of  facts  upon  which  this  contro- 
versy is  submitted  contains  a  statement  that  this  postoffice 
box  was  regularly  maintained  as  a  part  of  the  New  York 
city  general  postoffice  which  is  located  in  the  borough  of 
Manhattan.  As  matter  of  fact  it  is  not  the  general  post- 
office.  The  provisions  of  the  Code  of  Civil  Procedure  rel- 
ative to  the  mailing  of  the  papers  necessary  to  constitute 
sufficient  service  of  a  summons  by  publication  are  contained 
in  sections  438  and  440.  The  general  provisions  for  serv- 
ice of  notices  or  other  papers  in  an  action  upon  a  party  are 
found  in  sections  796,  797  and  801  thereof.  Under  the  au- 
thority of  these  latter  sections  as  originally  adopted,  where 
service  is  not  personal  it  might  be  made  upon  a  party  by 
depositing  the  paper,  properly  inclosed  in  a  postpaid  wrap- 
per, in  the  postoffice  of  the  party  or  the  attorney  serving 
it  (Code  Civ.  Pro.  §  797),  and  in  the  city  of  New  York  where 
a  paper  is  served  through  the  postoffice  the  deposit  of  the 
package  in  a  branch  postoffice  had  the  same  t^ffect  asi^a-dje.- 
posit  in  the  general  or  principaLpLQ&tflffijee  of  that  city. 
{Supra,  §  801.)  These  sections,  however,  are  followed  by 
another  section  constituting  part  of  the  same  article,  which 
provides  that  "  This  article  does  not  apply  to  the  service 
of  a  summons  or  other  process."  (Id.  §  802.)  The  Code 
of  Procedure  (§§  134,  135)  provided  that  the  order  of  pub- 
lication must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  postoffice.  So  closely  was 
this  statute  construed  that  an  order  which  omitted  the  use 
of  the  word  "  forthwith  "  was  held  insufficient.  (Hyatt 
V.  Wagenright,  18  How.  Pr.  248.)  The  Code  of  Proced- 
ure provided  that  notices  and  other  papers  might  be  served 
by  mail  when  the  person  making  the  service  and  the  person 
on  whom  it  is  to  be  made  reside  in  different  places  between 
which  there  is  regular  communication  by  mail.  (Code  Pro. 
§  410.)  This  was  construed  as  meaning  that  the  papers 
must  be  deposited  in  the  postoffice  in  the  town  in  which 
the  attorney  making  the  service  resides,  and  if  made  in 
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any  other  place  the  service  was  invalid  unless  the  papers 
were    actually   received,    and  within    the    time    required. 
(Schenck  v.  McKie,  4  How.  Pr.  246;  Peebles  v.  Sogers,  5 
id.  208.)     Again^  inasmuch  as  the  statute  provided  that 
such  mode   of  service  may  be  employed  only  when  the 
person  to  be  served  is  a  party  to  the  action  or  his  attorney, 
it  was  held  that  service  of  a  notice  of  appeal  upon  the 
clerk  by  mail  was  not  a  good  service,  although  mailed  in 
time,  provided  it  was  not  received  until  after  the  time  to 
appeal  had  expired.    (Morris  v.  Morange,  26  How.  Pr.  247.) 
When  the  Code  of  Civil  Procedure  was  adopted  in  1877,  a  ^«— 
new  section  appeared  which  provided  that  m  the  city  of 
New  York  the  deposit  of  papers  other  than  a  summons  and 
the  necessary  papers  accompanying  it  in  a  branch  postoffice 
had  the  same  effect  as  a  deposit  in  the  general  or  principal 
postoffice  of  that  city.     (Code  Civ.  Pro.  §§  797,  801,  802.) 
In  1897  section  797  was  amended  by  providing  that  such 
papers  might  be  deposited  in  the  postoffice  "  or  in  any  post- 
office  box  regularly  maintained  by  the  government  of  the 
United  States  and  under  the  care  of  the  postoffice  of  the 
party  or  the  attorney  serving  it."     (Laws  of  1897,  chap. 
40.)     In  the  light  of  the  strict  construction  put  upon  the 
words  of  the  statute  relating  to  service  of  papers  by  mail, 
and  in  view  of  the  fact  that  the  Legislature  deemed  it 
necessary  to  add  to  the  previously  existing  statute  express 
provisions  permitting  the  service  of  papers  in  an  action, 
other  than  the  summons,  by  deposit  in  a  branch  postoffice, 
or  a  postoffice  box  regularly  maintained  by  the  United 
States  government,  while  it  not  only  failed  to  include  sim- 
ilar provisions  in  that  section  of  the  Code  relating  to  the 
mailing  of  a  summons  and  the  accompanying  papers  in 
connection  with  the  service  thereof,  but  declared  that  the 
sections  above  referred  to  relating  to.  the  mailing  of  papers 
in  an  action  should  not_apply  to  the  service  of  a  summons,  /^  ^ 
ifliemslQ  jj,a.  tha-jL.the  legislative  intent  is  clearly  declared 
that  such  papers  shoul4jiQJLJ;^...&Q,^iMaiM     We  have  not 
overIooKe'c{''''the  decision  in  the  case  of  Mechanics  &  Trad- 
ers' Bank  v.  Crow  (5  Daly,  191),  nor  the  dictum  in  Green- 
wich Bank  v.  DeGroot  (7  Hun,  210),  but  these  decisions 
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■were  made  with  reference  to  the  service  of  a  notice  of  a 
protest,  and,  we  think,  should  not  be  extended  beyond  that 
which  was  necessarily  involved  in  the  determination  of  the 
case.  In  view  of  the  very  general  custom  of  mailing  most 
important  papers  in  letter  boxes  under  the  control  of  the 
postoffice  authorities  in  most  of  the  large  office  buildings 
in  the  city  of  New  York,  and  in  view  of  the  fact  that  no  one 
except  officials  or  employees  of  the  postoffice  department 
have  access  thereto,  it  may  be  urged  with  a  great  deal  of 
force  that  it  is  quite  as  likely  that  papers  thus  deposited 
will  reach  the  person  for  whom  they  are  intended  as  though 
they  were  deposited  in  the  general  postoffice.  This  may  be 
true,  but  we  think  the  language  and  history  of  the  statutes 
applicable  to  the  service  of  papers  by  mail  forbid  us  to 
adopt  the  construction  urged  by  the  plaintiff  in  this  pro- 
ceeding. There  is  no  evidence  in  this  case  that  the  papers 
were  actually  received  by  the  person  to  whom  they  were 
addressed,  and  it  is  not  necessary  for  us  to  determine 
whether,  if  there  had  been  proof  of  that,  a  different  rule 
would  be  adopted. 

There  must  be  judgment  for  the  defendant  upon  the 
submission  of  the  controvefsyj  but  without  costs.     Q^  Jn- 

Jenks  and  Thomas,  JJ.,  concurred  in  both  opinions; 
WooDWAED,  J.,  dissented. 

Caee,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  Buee,  but  I  think 
a  few  additional  words  may  not  be  amiss. 

Under  the  Code  of  Procedure  the  rule  as  to  mailing  a 
copy  of  the  summons,  when  it  was  served  by  publication, 
was  set  forth  in  section  135  thereof.  The  language  of  the 
then  statute  was  that  the  summons  and  other  papers  should 
"  he  forthwith  deposited  in  the  postoffice."  In  our  pres- 
ent Code  (§  440)  the  language  used  is  more  specific,  and  the 
requirement  is  that  the  party  shall  "  deposit  (the  papers) 
in  a  specified  postoffice."  This  means  that  the  order  on 
which  the  service  is  based  must  specify  the  postoffice  in 
which  the  deposit  is  to  be  made.    In  this  case  the  order 
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specifies  as  follows:  "in  the  postoffice  at  New  York." 
This  language  may  be  taken,  as  Mr.  Justice  Burr  points 
out,  to  mean  the  postoffice  in  New  York  city  in  the  borough 
of  Manhattan.  Our  present  Code,  however,  uses,  for  the 
purpose  of  prescribing  methods  of  service  through  the 
mails,  three  terms,  "  postoffice  "  (§  440) ;  "  postoffice  box  " 
(§  797) ;  "  branch  postoffice  "  (§801).  The  article  which 
emploYS..-iha..tenqs  "^  pas.kcMaa.hnx  21  and  "branch  post- 

office  "    (§§   7.Qfi-S0'^')  .by.  evprftag   tprma   rlnt^.q  j)f^t   relate   tp 

the  service  of  a  summons.  (§  802.)  In  the  use  of  these 
various  terms  the  Code  of  Civil  Procedure  was  framed  with 
relation  to  the  Eevised  Statutes  of  the  United  States.  The 
Federal  statutes  create  and  prescribe,  in  this  respect,  three 
distinct  agencies  of  the  postal  department,  as  follows, ' '  post- 
offices,"  authorized  by  section  3829  of  the  United  States 
Revised  Statutes ;  ' '  receiving  boxes  for  the  deposit  of  mail- 
matter,"  authorized  by  section  3868  thereof,  and  "  branch 
offices  for  the  receipt  and  delivery  of  mail-matter,"  au- 
thorized by  section  3871  thereof.  All  three  of  these  agen- 
cies have  separate  and  distinct  statutory  authorization, 
and  while  all  three  are  parts  of  the  agencies  employed 
by  the  postal  department  for  the  collection  and  transmis- 
sion of  mail-matter,  each  is  distinct  from  the  other,  as 
each  is  separately  authorized  by  statute.  The  words  used 
in  the  order  of  publication  now  before  us,  "  in  the  post- 
office  at  New  York,"  can  be  considered  only  as  specific 
because  there  is  but  one  postoffice  in  "  New  York  "  (i.  e., 
the  borough  of  Manhattan,  for  the  purposes  of  this  contro- 
versy). We  may  take  judicial  cognizance  of  the  fact  that 
there  are  a  great  many  "  branch  postoffices  "  and  thou- 
sands of  mail  boxes  maintained  by  the  postal  department. 
Yet  none  of  these  branch  postoffices  nor  letter-boxes  can 
be  said  to  have  been  ' '  specified  ' '  by  the  order  of  publica- 
tion through  the  use  of  the  words  "  in  the  postoffice  at 
New  York." 

It  appears  that  the  letter  or  mail  box  in  which  the  papers 
were  actually  deposited  was  located  in  the  "  Trinity  Bnild- 
ing,  No.  Ill  Broadway,  New  York  City,"   ,'1'liis  building 
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is,  presumably,  a  private  building.  No  letter  box  could  be 
maintained  therein  under  the  Federal  statutes,  unless  tbe 
building  was  open  to  the  public  during  the  business  hours. 
(Act  of  Congress  of  Jan.  23,  1893.)  The  stipulation  in 
this  record  that  the  box  in  question  was  maintained  by  the 
postal  department  as  a  part  of  the  postoffice  in  New  York 
city  means  only  that  the  box  was  lawfully  authorized  under 
the  act  of  1893,  which  amended  an  act  of  1887.  (See  24 
U.  S.  Stat,  at  Large,  569,  chap.  388,  as  amd.  by  27  id.  421, 
chap.  41.)  Neither  under  our  statutes  nor  under  the  Fed- 
eral statutes  was  this  box  "  the  postoffice  at  New  York." 
Between  this  box  and  the  postoffice  another  governmental 
agency  intervened,  to  wit,  the  carrier  who  collected  the 
mail  from  the  box  and  brought  it  to  the  postoffice  itself. 
He,  of  course,  was  another  agent  of  the  postal  department, 
but  with  an  agency  again  created  by  a  separate  and  distinct 
statutory  authorization.  (See  24  U.  S.  Stat,  at  Large,  355, 
chap.  14;  U.  S.  E.  S.  §  3865,  et  seq.)  A  paper  deposited 
in  the  postoffice  itself  necessarily  escaped  any  chances  of 
delay  or  miscarriage  attending  the  collection  of  the  mail 
from  letter  boxes  elsewhere  maintained. 

Thus  there  is  an  evident  reason  why  our  statute  should 
have  prescribed  "  a  specified  postoffice  "  rather  than  per- 
mit an  ordinary  mailing. 

Jenks  and  Thomas,  JJ.,  concurred. 

Judgment  for  defendant -upon  submitted  controversy, 
without  costs. 


YATES  V.  GUTHRIE. 
119  N.  T.  420.    Decided  1890. 


Appeal  from  an  order  of  the  General  Term  affirming 
an  order  denying  a  motion  to  vacate  the  judgment.  This 
was  a  motion  to  vacate  a  judgment  taken  against  defendant 
by  default  for  want  of  appearance  or  answer.  The  ma- 
terial facts  are  stated  in  the  opinion.   I^-    'i  vix)     ("vW.) 
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Andrews,  J.  TMs  action  was  commenced,  by  the  service 
of  summons  and  complaint  March  6,  1889.  The  fact  that 
the  answer  was  mailed  at  Caledonia,  where  defendant's 
attorney  resided,  on  the  evening  of  March  26. 1889,  to  plain- 
tiff's attorney  at  Rochester,  where  he  resided,  is  estab- 
lished by  the  positive  affidavits  of  defendant  and  his  attor- 
ney, and  is  corroborated  by  the  postmark  on  the  envelope 
which  enclosed  it.  The  letter  was  received  at  the  Rochester 
postoffioe  on  the  twenty-seventh,  but  after  eleven  o  'clock  on 
the  morning  of  that  day.  The  affidavit  of  the  assistant 
postihaster  at  Rochester  states  that  a  letter  mailed  at  Cale- 
donia on  the  twenty-sixth  in  ordinary  course  should  have 
reached  Rochester  at  the  latest  by  the  morning  mail.  But 
this  does  not  contradict  the  positive  testimony  that  the  let- 
ter was  put  in  the  mail  on  the  twenty-sixth.  At  most,  it 
affords  ground  for  a  conjecture  that  it  may  have  been 
mailed  after  the  twenty-sixth.  But  it  is  more  consistenti 
with  probabilities  that  some  delay  occurred  in  forwarding! 
the  letter  from  Caledonia  after  its  deposit,  especially  as' 
the  letter  is  stamped  as  received  there  on  the  twenty-sixth. 

The  entry  of  judgment  on  the  twenty-seventh  was,  there- 
fore, premature,  and  the  right  of  the  defendant  to  have 
the  judgment  set  aside  could  not  be  clogged  with  the  con- 
dition that  it  should  stand  as  security,  the  answer  setting 
up  a  defense  and  merits  being  shown. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed  and  the  motion .  to-RPJ.  aside  jud^Tpert  ,^r^nted. 


LIVINGSTON  V.  N.  T.  EL.  E.  CO. 

58  Hun,  131.     Decided  1890. 

Appeal  by  plaintiff  from  an  order  permitting  defendants 
to  file  with  the  clerk,  nunc  pro  tunc,  as  of  the  7th  day  of 
June,  1890,  a  notice  of  appeal  from  a  judgment  entered  in 
said  action  on  the  8th  day  of  May,  1890.         /?juv-t./»«^ 

Daniels,  J.  The  power  to  make  the  order  from  which 
the  appeal  has  been  t^ken  depends  upon  the  fact  whether 
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a  legal  service  of  the  notice  of  appeal  was  made  upon  the 
attorney  for  the  plaintiff  on  the  7th  of  June,  1890.  For  if 
no  such  service  took  place  on  that  day,  then  the  court  had 
no  power  to  permit  this  service  of  the  notice  to  be  made 
upon  the  county  clerk. 

To  prove  that  the  notice  was  legally  served  upon  the 
plaintiff's  attorney,  it  was  shown  that  a  person  employed 
in  the  office  of  the  defendant's  attorney  repaired  with  the 
notice  of  appeal  to  the  office  of  the  plaintiff's  attorney  on 
the  afternoon  of  the  7th  of  June,  1890,  intending  there  to 
make  service  of  the  notice.  When  he  reached  the  office  the 
door  was  locked  and  he  was  unable  to  enter  it  to  make 
service  of  the  notice.  But  a  slot  was  in  the  center  of  the^— 
door,  surmounted  with  a  brass  plate  with  the  word  "  Let- 
ters ' '  upon  it,  and  the  notice  was  slid  through  this  slot  into 
the  office,  and  that  is  the  only  service  which  was  made,  or 
attempted  to  be  made,  upon  the  attorney  for  the  plaintiff 
of  the  notice  of  appeal ;  and  whether  this  was  a  legal  serv- 
ice of  the  notice  depends  upon  the  construction  to  be  placed 
upon  subdivision  3  of  section  797  of  the  Code  of  Civil  Pro- 
cedure. That  subdivision  is  the  same,  so  far  as  it  affects 
this  service,  as  the  rule  previously  existing,  declaratory 
of  the  manner  in  which  legal  papers  should  be  served,  and 
under  that  rule  it  was  held  that^his  service  cnnlr]  only 
be  made  by  leaving  the  paper  served  in  a  conspicuous  place 
in  the  attorney's  office  when  the  office  door  was  unlocked 
""(Anon.,  1«  Wend.  578),  and  this  decision  Jaas  been  followed 
in  other  cases  where  access  has  been  obtained  to  the  office 
without  the  consent  of  the  attorney  after  the  door  had 
been  closed  and  locked.  (Campbell  v.  Spencer,  1  How.  Pr. 
199 ;  Livingston  v.  Mclntyre,  id.  253 ;  Vail  v.  Lane,  4  Hun, 
653.)  These  authorities  all  indicate  the  proper  construc- 
tion of  the  language  of  the  subdivision  to  be,  that  the  office 
must  be  left  bv  the  attorney  in  such  a  condition  that  a 
person  may  enter  it  and  leave  the  paper  to  be  served  in^ 
JaconspicuOUs  place  in  the  office  ^rpyriTarlv  tf>  ^nake  that 
iservine.  And  the  language  of  the  subdivision  indicates 
that  to  have  been  the  intention  of  the  Legislature  in  making 
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the  enactment,  for  it  lias  merely  provided  that  service  of 
a  paper  may  be  made  when  it  shall  be  left  in  the  office 
of  the  attorney,  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  by  leaving  it  in  a  conspicuous 
place  in  the  office.  It  has  also  provided  for  depositing  the 
paper  in  a  sealed  wrapper,  directed  to  the  attorney  in  his 
office  letter-box,  where  one  may  have  been  provided.  But 
no  service  under  this  part  of  the  subdivision  was  intended 
or  attempted.  "What  it  was  intende-d  iaiia.was..to  leave  the 
notice  of  app^^lj^a^ao^iiaxaus-place-in  the  officeof  the 
plaintiff's  attorney.    But,  inasmuch  as  the  office  was  locked 

Rt  t.hpjvrmp,  it  wf^s  nnt  ^n  mnrlp,  for  nn  mtrv-ennlrl  b^  rnarlp 

"iSto^Seoffice  to  make  that  service.    That  it  was  intended 
by  the  subdivision  that  it  could  only  be  made  in  this  manner 
by  entering  the  office  is  still  more  evident  from  the  con- 
cluding portion  of  the  subdivision,  for  that  has  provided, 
further,  that  if  the  office  is  not  open  so  as  to  admit  of  leav- 
ing the  paper  therein,  then  the  service  is  to  be  made,  where 
that  shall  not  be  done  by  means  of  the  letter-box,  by  leaving 
the  paper  to  be  served  at  the  residence  of  the  attorney 
with  a  person  of  suitable  age  and  discretion.    This  latter  i 
clause  still  more  clearly  restricts  the  service  where  it  may! 
be  made  by  leaving  the  paper  in  a  conspicuous  place  in 
the  office,  to  a  case  where  the  office  itself  shall  be  found 
open.    If  it  is  not  open  so  as  to  admit  of  such  service,  and 
no  service  is  made  by  depositing  the  paper  as  directed  by, 
the  section,  in  a  sealed  wrapper,  directed  to  the  attorney^' 
in  his  office  letter-box,  then  it  must  be  made  either  upon] 
himself  personally  or  at  his  place  of  residence  with  a  per-j 
son  of  suitable  age  and  discretion. 

The  service  of  a  notice  of  appeal  not  only  forms  no  ex- 
ception to  this  requirement,  but  it  has  been  provided  by 
section  1300  of  the  Code  of  Civil  Procedure  that  it  may  be 
served  in  this  manner ;  and  such  a  service  of  it  has  not  been 
made.    *    *    * 

The  attorney  for  the  plaintiff  did  not  accept  this  service, 
but  returned  the  notice  of  appeal  to  the  attorneys  for  the 
defendant,  who  in  return  sent  the  same  to  him  again  as 
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having  been  regularly  served  on  the  7th  of  June,  1890.  He^ 
at  no  time  acquiesced  in,  but  resisted,  the  service,  as  irreg- 
glarand  unantEaBaexL-  Aad  such  appearsTo^ave  been  the 
character  of  this  service. 

There  was,  accordingly,  no  authority  which  permitted 
the  notice  of  appeal  to  be  afterwards  served  upon  the  clerk 
for  the  completion  of  the  appeal,  andJjJie  order  should  be 
reversed,  with  ten  dollars  costs  and  the  disbursements. 


--^--r 
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6.  Bonds  and  Undertakings.    Code,  §§  810-16,  729-30. 
Gen.  Rule  5,  Ins.  Law,  §§  181, 184. 


GOODWIN  V.  BUNZL. 
102  N.  Y.  224.    Decided  1886. 

Appeal  from  judgment  of  the  Superior  Court  of  the 
City  of  New  York,  entered  upon  an  order  made  May  9, 
1884,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict. 

This  action  was  upon  an  undertaking  given  on  appeal  to 
the  General  Term.     ^Irl  V-^i     "[^h  hi  \ 

Andeews,  J.  Under  the  Code  no  security  is  required  to 
perfect  an  appeal  to  the  General  Tenn  from  a  judgment. 
It  is  necessary  only  when  the  appellant  desires  a  stay  of  1  n"* 
proceedings  pending  the  appeal.  (Code,  §  1351.)  The 
giving  of  the  undertaking  in  this  case  was,  therefore,  an 
idle  ceremony,  unless  it  was  intended  to  secure  this  object. 
The  attorneys  on  both...sideg— treated  th&..xuidertaking  as 
appropriate  and  e.ffei3tHal  for  that  purpose.  It  was  signed 
and  acknowledged  by  the  sureties,  was  approved  by  a  judge, 
and  filed  in  the  office  of  the  clerk,  and  a  copy  was  served 
on  the  plaintiffs'  attorneys,  accompanied  with  a  written 
notice  by  the  defendiants'  attorney.  The  plaintiffs'  at- 
torneys at  first  excepted  to  the  sufficiency  of  the  sureties, 
hut  afterward,  upon  the  request  of  the  attorney  for  the 
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defendants,  and  upon  his  assurance  that  the  sureties  were 
responsible,  withdrew  the  objection  and  consented  to 
accept  the  undertaking,  and  they  took  no  proceedings  to 
enforce  the  judgment  until  after  the  determination  of  the 
appeal,  ^e  tra^action  was  in  legal  effect  a  forbearance 
onthe  part  of  Ihe  plaintiffs,  at  therequest  of  the  defeiid- 
agts.  to  pursue  their  legal  remedy  "against  the~defendflnts,_ 
pending  the  appeal,  in  consideration  of  the  undertakiTip; 
The  undertaking  was  ia  the  form  prescribed  by  section 
13'27  of  the  Code  for  undertakings  to  stay  execution  on 
money  judgments.  It  was  not  in  the  form  of  the  statutoryli 
undertaking  prescribed  for  undertakings  to  stay  proceed-l 
ings  on  an  appeal  from  a  judgment  for  the  recovery  of| 
chattels.  (Code,  §  1329.)  But  the  undertaking  was  not* 
illegal;  it  was  not  taken  colore  officii  (Cook  v.  Freudenthal, 
80  N.  Y.  202),  and  it  is  founded  on  a  good  consideration. 
It  should  be  held,  we  think,  to  inure  as  a  good  commonV 
law  agreement,  enforceable  according  to  its  terms.  (Decken 
V.  Judson,  16  N.  Y.  439.)  This  conclusion  accords  with  the 
sense  of  justice  and  is  not  precluded  by  the  authorities. 
The  case  of  Post  v.  Doremus  (60  N.  Y.  371)  was  put  upon 
two  grounds :  First,  that  there  was  no  consideration  for 
the  defendants'  promise,  and  second,  that  the  event  upon 
which,  the  liability  depended  had  not  happened.  In  this 
case  there  was  ample  consideration,  and  the  liability  of  the 
sureties,  according  to  the  terms  of  the  contract,  was  estab- 
lished by  proof  that  the  judgment  was  affirmed  on  the 
appeal  as  to  two  of  the  defendants  (Seacord  v.  Morgan,  3 
Keyes,  62i&),  and  that  execution  against  them  had  been 
returned  unsatisfied,  and  that  the  property  had  never  been 
delivered  to  the  plaintiffs. 

The  judgment  should,  therefore,  be  afiirmed. 

As  to  the  validity  of  an  undertaking  not  under  seal  and  reciting  no 
consideration  see  Thompson  v.  Blanehard,  3  N.  Y.  335.  i/ 

14 
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CARTER  V.  HODGE. 
150  N.  Y.  532.     Decided  1896. 

Appeal  from  judgment  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  a  trial 
without  a  jury,  ^^i^.^'^.y^t^ ,  Ofv^^  ^^cl . 

This  action  was  brought  against  defendants  as  sureties 
upon  an  undertaking  given  on  appeal  by  the  Buffalo  Car- 
ette  Company  tothe-Gk»«Mt*Term  of  the  Superior  Court 
of  Buffalo,  from  an  order  denying  a  motion  for  a  new  trial 
made  on  the  minutes  in  an  action  by  the  respondent  herein 
against  that  company,  in  which  he  recovered  a  judgment 
for  damages  and  costs.  The  undertaking  was  filed  and 
served  upon  the  sheriff  of  Erie  county  after  an  execution 
had  been  issued  and  a  levy  made  under  the  judgment,  but 
nevertheless  the  sheriff_was  directed  by  the  plaintiff's  at- 
torney to  proceed  under  the  execution.  On  July  15,  18;&2, 
the  judgm.ent-defendant  company  noticed  a  motion  for  July 
2l5,  1892,  for  an  order  staying  execution  pending  appeal, 
and  on  the  same  day  the  county  judge  of  Erie  county  made 
an  order  staying  all  proceedings  to  enforce  the  judgment 
until  the  hearing  of  the  motion.  Upon  the  hearing,  the 
Superior  Court  granted  the  motion,  upon  condition  that  the 
appellant  therein  file  within  two  days  an  undertaking  that 
should  be  deemed  sufficient  to  protect  the  respondent  therein 
upon  the  staying  of  the  execution,  and  directed  that  the  levy 
theretofore  made  stand  until  the  filing  of  the  undertaking, 
which  was  executed  by  the  same  sureties  as  the  one  in  suit, 
but  plaintiff  exceptiug  to  their  sufficiency  and  they  failing 
to  justify,  it  never  became  operative. 

Andrews,  Ch.  J.  No  security  was  required  to  perfect  the 
appeal  to  the  General  Term  from  the  order  denying  the 
motion  for  a  new  trial.  (Code,  §  1351.)  But  thetaking-Xlf- 
the  appea,l  did  not,  ipso  facto,  stay  proceedings  on_the 
^dgment.  They^  could  only  be  staved  bv  an  order_of  the 
court  directing  a  stay.  (Id.)  The  giving  of  the  under- 
taking on  an  appeal  from  the  order  was  ineffectual  for  that 
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purpose.    It  was  the  voluntary  act  of  the  defendants  in  the 
judgment,  not  directed  by  the  court,  and  no  order  was 
obtained  staying  the  proceedings.     The  attorneys  for  the 
appellants  on  the  appeal  from  the  order  seem  to  have  sup- 
posed that  on  appeal  from  an  order  the  same  rule  applied 
as  on  appeal  from  a  final  judgment,  namely,  that  the  giving 
of  an  undertaking  in  the  form  prescribed  by  law  for  the 
stay  of  execution,  operates  as  a  stay  of  proceedings  with- 
put  any  order  of  the.cojirt,VBut  it  is  only  where  the  appeal 
is  from  the  judgment  that  this  consequence  follows  from 
t-he  giving  of  an  undertaking.     (Code,  §  1352.)     The  lan- 
guage of  section  1351  leaves  no  room  for  construction: 
' '  Security  is  not  required  to  perfect  the  appeal ;  but,  except 
where  it  is  otherwise  specially  prescribed  by  law,  the  appeal 
does  not  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from ;  unless  the  court  in  and  from  which  the  appeal 
is  taken,  or  a  judge  thereof,  makes  an  order  directing  such 
stay."    There  is  no  statute  taking  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  on  the  minutes  out  of  the 
general  rule  declared  by  this  section,  as  is  the  case  on  ap- 
peal from  a  judgment.    The  plaintiff  in  the  judgment  in  the 
action  in  which  the  undertaking  was  given  was  not  pre- 
cluded thereby  from  proceeding  to  enforce  the  judgment 
pending  the  appeal  from  the  order,  since  no  direction  of 
any  court  or  judge  had  been  obtained  directing  a  stay.    The 
attorneys  for  the  plaintiff  in  the  judgment  acted  upon  this 
view.    After  the  undertaking  had  been  given  they  directed 
the  sheriff  who  held  the  execution  to  proceed  with  its  col- 
lection, and  so  far  as  appears  the  direction  has  never  been 
withdraAvn.    The  plaintiff's  attorneys  were  correct  in  their 
assumption  that  the  undertaking  did  _  not,  unaccompani e d 
bv_an  order  of  the  court,  stay  proceedingsontErTudgment. 
If  nothing  further  had  transpired  it  would  seem  plain  that 
the  plaintiff  could  not  enforce  the  undertaking.    It  was  a 
voluntary  agreement,  ineffectual  to  accomplish  the  purpose 
for  which  it  was  executed.    It  did  not  secure  to  the  defend- 
ants in  the  judgment  the  benefit  intended,  was  supported  by 
no  consideration,  and  was  treated  by  the  plaintiff  as  inef- 
fectual and  void.    (See  Wing  v.  Eogers,  138  N.  Y.  361.) 
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But  it  is  claimed  that  the  stay  of  proceedings  pending  the 
hearing  of  the  motion  noticed  by  the  defendants  in  the  judg- 
ment for  an  order  staying  procedings  pending  the  appeal, 
made  by  the  county  judge  July  15,  1892  (after  the  under- 
taking had  been  given  and  after  the  plaintiff's  attorney  had 
directed  the  sheriff  to  proceed  on  the  execution),  was  based 
on  the  undertaking,  and  that  for  the  period  of  such  stay, 
that  is,  between  the  notice  and  hearing  of  the  motion,  the^ 
defendants  in  the  judgment  had  the  benefit  of  the  under- 
taking. The  action  of  the  county  judge,  it  is  said,  was 
equivalent  to  an  order  staying  the  proceedings,  pro  tanto, 
on  the  security  of  the  undertaking.  Without  considering 
whether  the  county  judge  has  any  power  to  grant  a  stay 
(see  Code,  §  772),  the  claim  that  the  county  judge  made 
the  temporary  stay  because  of  the  security  furnished  by  the 
undertaking,  proceeds  upon  the  unfounded  assumption  that 
a  court  or  judge  cannot  grant  a  temporary  stay  of  proceed- 
ings on  a  money  judgment  for  any  time,  however  short, 
pending  the  hearing  of  a  motion  in  the  action,  without  ex- 
acting security,  and  that,  therefore,  the  judge  must  have 
given  effect  to  the  undertaking  as  security.  Section  613 
of  the  Code,  relied  upon  to  sustain  this  assumption,  has  no 
application.  That  section  is  in  the  title  of  the  Code  regu- 
lating proceedings  on  injunctions.  It  relates  to  injunction 
orders  issued  in  aid  of  the  provisional  remedy  by  injunc- 
tion. While  a  stay  of  proceedings  in  an  ordinary  action  is 
in  some  sense  an  injunction  order,  the  power  to  grant  such 
a  stay  is  not  given  by  the  provisions  of  the  title  relating  to 
injunctions,  but  by  distinct  statutory  provisions,  or  the 
practice  of  the  court,  where  the  procedure  has  not  been 
otherwise  prescribed. 

We  know  of  no  statute  or  practice  which  disables  a  court 
or  judge,  in  his  discretion,  from  staying  proceedings  on  a 
judgment  pending  a  motion  in  the  action,  with  or  without 
security.  This  power,  so  far  as  we  know,  has  hitherto  been 
unchallenged.  It  is  subject  to  statutory  limitation  and  has 
been  limited  in  respect  to  the  period  during  which  the  stay 
may  be  made  to  extend,  as,  for  example,  by  section  775  of 
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the  Code.  It  cannot,  therefore,  he  inferred  that  the  county/^ 
judge,  in  staying  proceedings  pending  the  motion  referred! 
to,  was  influenced  by  the  fact  tha#  the  appellants  on  their  ^ £ 
appeal  from  the  order  refusing  a  new  trial,  had  given  the  ^'' 
undertaking  in  question./  The  disposition  made  of  the 
motion  on  the  hearing  shows  that  the  court  regarded  the 
undertaking  as  a  nullity.  It  granted  a  permanent  stay  on 
condition  that  the  appeEant  should  within  two  days  give 
an  undertaking  staying  the  execution  of  the  judgment 
pending  the  appeal  from  the  order.  This  by  clear  implica- 
tion left  the  plaintiff  at  liberty  to  proceed  unless  the  under- 
taking was  given.  We  think  the  plaintiff  was  not  entitled 
to  enforce  the  undertaking  in  question.  It  did  not  stay 
the  plaintiff's  proceeding  as  matter  of  law.  The  plaintiff 
did  not  forbear  proceedings  on  the  faith  of  it,  but  promptly 
directed  the  sheriff  to  disregard  it.  The  temporary  stay 
granted  by  the  county  judge  furnished  no  consideration  to 
support  the  undertaking  for  the  reason  indicated.  The  fact 
that,  after  the  hearing  and  decision  of  the  motion,  the  plain- 
tiff and  the  sheriff  took  no  steps  to  enforce  the  judgment  is 
immaterial.  The  forbearance  was  not  induced  by  any  act 
of  the  sureties  or  of  the  principal. 

The  undertaking  cannot  be  enforced  as  a  common-law 
contract.  The  plaintiff  refused  to  regard  it  as  effectual  to 
stay  proceedings.  There  is  nothing  from  which  a  mutual 
agreement  of  the  parties  can  be  inferred  that  proceedings 
on  the  judgment  should  be  stayed  in  consideration  of  the 
undertaking,  or  from  which  a  request  of  forbearance  acted 
upon  by  the  plaintiff,  can  be  implied. 

We  think  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event.         , 

V 
See,  also,  Mossein  v.  Empire  State  Surety  Co.,  97  A^p.  Div.  230.    For 
form  of  undertaking  see  Wing  v.  Rogers,  13S  N.  Y.  364.    For  a  discus- 
sion of  the  special  proeeedingfe  provided  for  by  section  812  see  Siebert 
V.  Milbank,  99  App.  Div.  56&k 
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7.  Consolidation  and  Stay  of  Actions.    Code  Civ  Pro. 
§§  817-19,  2727. 


MAYOR  V.  COFFIN. 

90  N.  Y.  312.     Decided  1882. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court  affirming  an  order  of  Special  Term  consolidat- 
ing two  actions  for  partition.     U^rx-ml  * 

Per  Curiam.  The  order  of  consolidation  must  be  re- 
versed because  the  Special  Term  had  no  power  to  make  it. 
The  authority  to  consolidate  actions  is  given  by  section  817 
of  the  Codey  and  permits  it  only  where  both  actions  are 
pending  between  the  same  plaintiff  and  the  same  defend- 
ants for  causes  of  action  which  might  have  been  joined. 
That  is  not  the  case  here.  The  actions  were_for  partition. 
The  subject  of  one  action  was  land  in  the  city  and  county  of 
New  York,  and  of  the  other  land  in  the  county  of  Kings; 
and  two  of  defendajits,  Lane  and  wife,  in  the  New  York 
action,  were  not  parties  to  the  Kings  county  action,  and  had 
no  interest  in  the  subject  of  the  latter  action.  By  the  con- 
solidation they  are  exposed  to  the  possible  costs  and  ex- 
penses, and  the  delays  of  a  litigation  in  another  county  in 
which  they  have  no  interest.  In  such  a  case  the  consolida- 
tion does  not  consolidate.  The  two  actions  remain  two,  and 
cannot  become  one.  All  that  is  effected  is  an  improper 
change  of  the  place  of  trial  from  New  York  to  Kings,  and  a 
concurrent  trial  of  two  actions,  having  neither  the  same 
parties,  nor  the  same  subject  of  action.  The  Code  does  not 
authorize  such  a  proceeding. 

The  order  of  the  General  Term  and  of  the  Special  Term 
should  be  reversed,  with  costs. 
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GOEPEL  V.  ROBINSON  MACHINE  CO. 
118  App.  Div.  160.     Decided  1907. 

Appeal  by  the  plaintiff,  Charles  F.  Goepel,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  21st  day  of  January,  1907,  removing  an  action' 
from  the  City  Court  of  the  city  of  New  York  and  consoli- 
dating it  with  the  above-entitled  action  in  the  Supreme.. 
Court  and  vacating  an  attachment  in  the  City  Court  action 
upon  the  ground  that  said  attachment  became  merged  with 
the  attachment  issued  out  of  the  Supreme  Court.  "^ 

Ingraham,  J.  The  actions  in  this  court  and  in  the  City 
Court  were  upon  promissoxyLnotes  made  by  the  defendant. 
The  action  in  this  court  was  commenced  on  November  9, 
1906,  and  in  the  City  Court  on  the  7th  of  December,  1906. 
There  is  no  reason  suggested  why  these  actions  should  not 
be  consolidated,  except  that  the  plaintiff  may  be  able  to  get 
the  case  in  the  City  Court  upon  the  short  calendar  and  have 
the  case  tried  before  the  action  can  be  tried  in  the  Supreme 
Court.  The  action,  however,  can  be  disposed  of  within  a 
reasonable  time  in  this  court,  and  the  controversy  upon 
these  notes  should  be  disposed  of  in  one  action.  The  de- 
fendant, however,  should  pay  the  costs  in  the  City  Court 
action  and  the  attachment  granted  in  the  City  Court  should 
not  have  been  vacated. 

The  plaintiff  is  entitled  to  the  same  security  for  the  pay- 
ment of  any  judgment  to  which  he  will  be  entitled  in  the 
consolidated  action  that  he  had  in  the  two  actions  which 
were  consolidated.  The  fact  that  the  plaintiff  had  obtained 
security  in  the  action  commenced  in  this  court  is  no  reason 
why  he  should  be  deprived  of  the  security  that  he  has  oh-j 
tained  in  the  City  Court  action. 

I  think,  therefore,  that  the  order  appealed  from  should 
be  modified  by  requiring  as  a  condition  of  the  consolidation 
that  the  defendant  pay  the  costs  in  the  City  Court  action 
and  that  the  provision  vacating  the  attachment  granted  in 
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the  City  Court  be  stricken  out,  and  as  thus  modified  af- 
firmed, without  costs. 

See,  also,  Miller  v.  Baillard,  124  App.  Div.  555. 


DOLBEER  V.  STOUT. 
139  K  Y.  486.    Decided  1893. 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  made  May  2,  1892,  which 
affirmed  an  order  of  Special  Term  granting  a  stay  of  pro- 
ceedings.   ^.,  V  '■'*  ^^ 

This  action  was  brought  October  1,  1891,  to  recover 
$4,811.46,  with  interest,  claimed  to  be  due  from  defendant 
for  the  storage  of  a  quantity  of  poultry  by  F.  C.  Linde  & 
Co.,  the  plaintiff's  assignors.  The  defendant,  by  an 
amended  answer,  alleg'ed  that  Linde  &  Co.  entered  into  a 
contract  with  him  to  properly  store  the  poultry,  and  that 
they  failed  to  do  so,  to  defendant's  loss  of  $19,546.09.  As 
a  second  defense,  he  set  up  his  first  defense  as  a  counter- 
claim, and  for  a  third  defense  set  up  the  same  matter  by 
way  of  recoupment.  Upon  the  pleadings,  and  an  afiidavit 
by  defendant's  attorneys,  in  which  he  admits  that  plaintiff 
is  the  assignee  of  the  claim  of  Linde  &  Co.,  and  states  that 
prior  to  the  commencement  of  this  action,  the  defendant 
had  brought  an  action  in  the  Supreme  Court  against  Linde 
&  Co.  to  recover  damages  for  their  breach  of  the  contract 
with  him,  and  that  issue  was  joined  therein  December  29, 
1891,  and  Tipon  the  pleadings  in  said  action  an  ordfix_^2£^ 
l/relr '  ' 


granted. reeiuiring-  plaintiff  to  show  cause  whyTFe  proceed- 
ingsjn  this  action  should  not  be  stayed  until  the  final  de- 
termination of  the  action  m  the  Supreme  Cmrrt 

Upon  the  hearing,  under  the  order  to  show  cause,  a  stay 
was  granted.       j^VVA*^   ' 

Andrews,  Ch.  J.     The  plaintiff  was  not  a  party  to  the 
action  brought  by  the  defendant  Stout  against  F.  C.  Linde 
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&  Co.  far  damages  for  the  breach  by  Linde  &  Co.  of  the 
contract  of  storage.   _This_  action,  though  growingout  of 

^ the  same  contract,  is  for  a  different  cauge^  j'he  plamtTS 
isjhe  assignee_ofLmde&  Co.,  and  as^siich^aims  to  re- 

^oover  storage  ch^-ges  nnHer  the  contract.  A  recovery  by 
Stout  in  the  actToiTagainSlrijittd'enSrCurwourd  not  conclude 
the  plaintiff  in  this  action,  nor  would  it  be  evidence  against 
Mm  of  a  breach  of  the  contract  by  Linde  &  Co.  The  de- 
fendant in  thisi  action  may  allege  and  prove  the  nonper-j 
formance  by  Linde  &  Co.  of  their  contract,  and  counter 
claim  any  damages  he  may  have  sustained  thereby  to_the 
extent  necessary  to  defeat  a  recovery  by  the  plaintiff.  [But 
judgment  in  the  other  action  in  favor  of  the  plaintiff  therein 
against  Linde  &  Co.  would  be  res-  inter  alios  acta.  Itjwould 
not  operate  as  an  estoppel  upon  the  plaintiff,  nor  would  he 
be  bound  by  any  adjudication  in  that  action  of  fact  or  lawj 
Judgments  are  binding  upon  parties  or  privies,  but  the 
plaintiff  in  this  action  would  be  neither  a  party  nor  privy 
to  any  judgment  rendered  in  the  other  action.  The  legal 
and  equitable  rights  of  the  defendant  are  fully  protected 
by  his  being  permitted  to  set  up  and  establish  his  claim  for 
damages  in  answer  to  the  claim  for  storage.  We  think  that 
the  court  had  no  power  to  stay  the  plaintiff's  suit  under 
these  circumstances.  _The  defendant,  if  compelled  to  try\ 
the  two  actions,  may  be  subjected  to  the  expense  and  in-' 
convenience  of  a  double  litigation  of  questions  of  fact.  But 
as  the  result  of  the  first  action  would  not  be  a  relevant  fact 
in  the  trial  of  the  second  action,  a  temporary  stay  until  the 
determination  of  that  action  will  not  relieve  the  defendant 
from  this  embarrassment.  We  find  no  authority  justify- 
ing the  staying  of  proceedings  in  one  cause  until  the  deter- 
mination of  another  cause  pending  in  another  court,  where 
the  party  against  whom  the  stay  is  sought  is  neither  a 
party  nor  privy  to  such  other  action,  and  would  not  be 
bound  by  any  adjudieation  therein. 

Wherethe  decision  in  one  action  will  determine  the  right 


set  Tip_in  another"agSxLa._and  the  judgment  on  one  trial  will 
dispose  of  the  controversy  in  all  the  actions,  a  case  for_a 
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^tay  is  presentedj,  but  the  power  exercised  by  the  Special 
Term  in  this  case  is,  so  far  as  we  can  ascertain,  without 
precedent,  nor  does  it  seem  supported  by  reason.  (See 
Travis  v.  Myers,  67  N.  Y.  542;  Third  Ave.  R.  R.  Co.  v. 
Mayor,  etc.,  54  id.  159;  People  v.  Wasson,  64  id.  167;  De 
Groot  V.  Jay,  30  Barb.  483.) 

The  plaintiff  here,  having  no  interest  in  and  not  being  a 
party  to  the  other  action,  could  not  intervene  therein,  and 
by  the  order  in  question  the  trial  of  this  action  may  be  post 
poned  indefinitely,  awaiting  the  trial  and  determination  of 
another  action,  the  result  of  which  will  in  no  way  affect  his 
rights. 

Q  We  think  the  order  of  the  Special  and  General  Terms 
phould  be  reversed,  with  costs,  and  application  denied. 

From  opinion  of  Hirsehberg,  J.,  in  Post  v.  Banks,  67  App.  Div.  187 : 
"  The  parties  are  brother  and  sister.  They  own  a  piece  of  real  estate  in 
common,  an  ordinary  city  house  and  lot,  each  owning  an  undivided  half. 
The  defendant  has  a  past-due  mortgage  on  the  plaintiff's  share.  On 
August  14,  1901,  this  action  was  commenced  for,.a__partiiion^sakofthe 
property,  and  the  summons  and  complaint  were  personally  served  upon 
the  defendant.  The  defendant  duly  .  appeared  by  attorney  and  pro- 
cured extensions  of  time  from  the  plaintiff's  attorneys,  the  last  one  being 
procured  on  September  17,  1901,  and  extending  her  time  until  October 
14,  1901.  The  following  day,  viz.,  September  18,  1901,  the  summons 
and  complaint  were  served  upon  the  plaintiff  in  an  action  brought  by 
the  defendant  to  foreclose  her  mortgage  upon  the  plaintiff's  undivided 
share.  The  mortgage  security  is  ample  and  no  other  liens  exist.  The 
order  appealed  from  sla^YSJtha-jirxHiefidiagsjflJthg..  foreclosure  suit  until 
the  determination,  o±,.thft.  partitipn^action.      ftlfrV^A-"-^' 

"  The  power  of  the  court  in  the  premises  is  undoubted.  •  •  • 
"  The  power  existing,  I  think  it  was  properly  exercised  herein  in 
limiting  the  parties  to  the  expense  and  vexation  of  a  single  suit,  the  • 
first  one  instituted,  in  which  every  question  suggested  in  the  record  may 
be  litigated  and  the  rights  of  the  parties  finally  determined.  QA.  sale  in 
the  foreclosure  suit  will  necessarily  be  confined  to  the  mortgaged  interest 
and  will  not  avoid  the  necessity  of  a  subsequent  sale  under  the  partition 
suit."?  The  case  is  quite  within  the  jurisdiction  of  equity  to  prevent  an 
unnecessary  multiplication  of  suits,  and  no  tenable  ground  or  reason  is 
suggested  against  the  action  of  the  Special  Tenn." 
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_      8.  Interpleader.    Code  Civ.  Pro.  §§  820,  820a. 


POUCH  V.  PRUDENTIAL  INS.  CO. 
204  N.  Y.  281.    Decided  1912. 

Appeal,,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  which  affirmed  an  order 
of  Special  Term  granting  a  motion  for  an  order  of  inter- 
pleader.      jt.o-V-.'a^}       ~i  £^-  .'^j^jrL-    .      r  K 

The  following  question  was  certified :  ' '  Has  the  court, 
on  this  record,  power  to  grant  an  interpleader?  "  7i^  ■ 

Chase,  J.     On  November  8,  1905,  the  defendant  issued 
to  Robert  H.  Pouch  a  policy  of  insurance  whereby  it  in- 
sured his  life  in  the  sum  of  $2,000,  payable  to  the  plaintiff 
if  she  survived  him.     Pouch  died  May  17,  1911,  having 
complied  with  all  the  provisions  and  agreements  contained 
in  said  policy.     Proof  of  his  death  was  submitted  to  the 
defendant  by  the  plaintiff,  and  she  demanded  payment  of 
said  policy,  and,  it  not  being  paid,  this  action  was  com- 
menced.    The  jief  endant  thereupon  made  a  motion  to  in-^  \,^^l- 
terplead  Eliza  Hargreaves,  as  administratrix  of  the  goods, 
chattels  and  credits  which  were  of  Robert  H.  Pouch,  de- 
ceased, as  the  sole  defendant  in  the  action,  in  the  place  and 
stead  of  the  defendant,  and  to  permit  the  defendant  to  pay 
into  court  the  said  $2,000  with  interest  thereon  from  the 
date  of  the' death  of  said  insured,  and  to  be  relieved  from 
further  liability  to  either  the  plaintiff  or  said  Hargreaves 
as  administratrix.     Such  motion  was  made  upon  an  affi- 
davit stating'  the  facts  above  recited  and  the  further  fact  cu„j^ 
that  after  sthe  death  of  the  said  Robert  H.  Pouch  "  a  claim   cJ<^ 
was  also  made  by  one  Eliza  Hargreaves,  as  administratrix  *r^^(, 
of  the  goods,  chattels  and  effects  which  were  of  Robert  H.  --?fe= 
Pouch,  deceased,  who  claimed  to  be  entitled  to  the  moneys  o  -^j, 
due  under  said  policy  on  the  ground  that  she  was  the  ad-     ?t*L.-i 
ministratrix  of  said  estate." 
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The  only  other  material  fact  stated  by  the  defendant  on 
the  motion  was  that  the  claim  of  said  administratrix  was 
made  without  collusion  with  the  defendant. 

Upon  the  motion  the  plaintiff's  affidavit  was  read  stating 
that  said  policy  of  insurance  was  issued  a  few  days  after 
her  marriage  to  said  Pouch  and  that  it  was  thereupon  de- 
livered to  her  and  has  been  in  her  possession  continuously 
until  it  was .  surrendered  to  the  defendant  with  proofs  of 
his  death.  She  further  therein  stated  that  "  I  have  at- 
tended to  the  payment  of  the  premiums  of  said  policy  and 
paid  them  first  out  of  my  household  account,  and  for  the 
past  three  years  have  paid  them  out  of  my  own  funds  and 
hold  all  the  receipts  for  the  said  premiums.  My  rights  as 
beneficiary  under  said  policy  have  never  been  questioned 
by  either  defendant  or  any  other  person. "  *     *     * 

The  Code  provision  for  interpleader  by  order,  upon  mo- 
tion, was  not  intended  to  create  a  new  ground  for  inter- 
pleader, but  to  enable  a  person  sued  on  a  claim  where  an 
action  of  interpleader  could  be  brought,  to  bring  the  third 
person,  making  a  claim  to  the  fund  or  property,  into  court 
in  a  summary  way  upon  inotion,  as  stated  in  the  section 
quoted,*  without  the  expense  and  delay  to  the  stakeholder 
that  would  result  from  an  action  of  interpleader.  It  is  not 
a  new,  but  a  concurrent  and  more  simple  remedy. 

In  Pomeroy's  Equity  Jurisprudence  (Vol.  3,  §  1328), 
referring  to  the  complaint  in  an  action  of  interpleader,  it 
is  said:  'tj)It  must  allege  positively  that  conflicting  claims 
to  substantially  the  same  thing,  fund,  debt,  or  duty  are  set 
up  by  the  defendant  gfthat  the  plaintiff  claims  no  interest 
in  the  subject-fliatter^that  he  is  indifferent  between  the 
claimants,  ancMs  ready  and  willing  to  deliver  the  thing  or 
fund,  or  pay  the  debt,  or  render  the  duty  to  the  rightful 
claimant,  bul^&at  he  is  ignorant  or  in  doubt  which  is  the 
rightful  one,  and  is  in  real  danger  or  hazard  by  means  of 
such  doubt  from  their  conflicting  demands. ' ' 

In  Mohawk  &  Hudson  Eailroad  Co.  v.  Clute  (4  Paige, 
384,  392),  the  court  say:    ' '  The  only  ground  upoiu-^wfap^ 

*  §  820. 
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this  court  assumes  jurisdiction,  in  a  simpkbill  of  inter- 
plfiadeA-iR  the  datig:er_ofJn3u^;tgitte'7^fymp1a  from 

^tBe  doubtful  rights  and  conflicting  claims  of  the  several  de- 
fendants, as  between  themselves.     For  this  reason  he  must 
state  Ms  own  situation,  in  reference  to  the  fund  in  question 
or  the  duty  to  be  performed,  and  the  nature  of  the  claims 
of  the  several  defendants  to  the  same." 

In  Dom  V.  Fox  (61  N.  Y.  264,  268),  sustaining  an  action 
to  interplead  the  collector  of  taxes  in  each  of  two  towns, 
each  of  which  had  a  tax  warrant  against  the  plaintiff  for 
a  tax  assessed  upon  the  same  farm,  the  court  say :  ' '  There 
was  an  allegation  in  the  complaint  that  the  plaintiff  was 
ignorant  of  the  respective  rights  of  the  collectors.  *  *  * 
Such  ignorance  must  be  shown,  or,  at  least,  it  must  appear 
that  there  is  some  doubt  to  which  of  such  claimants-the 
'dgbtjTr  duty  hftlririg^s,  sn  fhat.  1ip  p.amint;  safftly  pay  r<r  r<^Tld"^ 
^t  to  one  without  some  risk  of  subsequently  being  made 
liable  for  the  same  debt  or  duty  to  the  other. ' '  The  court 
also  quoted  with  approval  tJie  languageabove  quoted  from 
Mohawk  &  Hudson  R.  R.  Co.  v.  Clute.  ^  *    * 

In  Crane  v.  McDonald  (118  N.  T.  648)  the  court,  refer- 
ring to  the  defendants  in  an  action  of  interpleader,  say: 
"  The  complaint  describes  the  claim  of  the  defendant  Mc- 
Donald more  fully  than  that  of  the  defendant  Groodrich, 
because  the  former  had  sued  him  and  had  thus  furnished 
him  with  a  definite  description.     While  the  claim  of  the 
latter  was  not  clearly  nor  fully  described,  enough  was  set 
forth  to  show  that  it  was  not  a  mere  pretext,  but  that 
it  apparently  rested  upon  a  reasonable  and  substantial 
foundation.    *    *    *    it  was  not  necessary  for  the  plaintiff  I 
to  decide,  at  his  peril,  either  close  questions  of  fact  or  nice  [ 
questions  of  law,  but  it  was  sufficient  that  there  was  a  rea-  | 
sonable  doubt  as  to  which  claimant  the  debt  belonged."  \ 
(Bassett  v.  Leslie,  123  N.  Y.  396.) 

The  courts  of  this  State  other  than  this  court  have  also 


with  substantial  unanimity  held  that  it  is  necessary  to  sus- 
tain an  action  of  interpleader  or  a  motion  under  the  Code 
to  show  that  the  alleged  claims  have,  or  in  case  of.  a  .matioiL 
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the  claim  of  a  third  person  has,  some  reasonable  basis  on  . 
which  to  rest.     While  it  has  never  been  held  that  it  is  nec- 
essary to  sustain  an  interpleader  to  show  that  a  claimant  \ 
will  probably  succeed  in  establishing  his  claim,  a  mere  as-  \[L. 
sertion  of  claim  by  another  without  alleging  anything  what-  I 
ever  on  which  to  base  it  is  not  enough. 

Order  reversed,  motion  denied  and  the  question  certified 
answered  in  the  negative. 


CLARK  V.  MOSHER. 
107  N.  Y.  118.    Decided  1887. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court,  which  reversed  an  order  of  Special  Term 
denying  a  motion  on  the  part  of  the  plaintiff  to  set  aside 
a  judgment  herein  and  the  findings  and  conclusions  of  law 
of  the  trial  court  on  which  the  judgment  was  rendered, 
and  which  set  aside  said  judgment,  findings  and  conclusions. 

Plaintiff    brought    this    action    originally    against    the 
Phoenix  Mutual  Life  Insurance  Company  upon  a  policy  of 
life  insurance  issued  by  that  company.     The  defendant,!  y\(j^ji(Vt^ 
upon  an  affidavit  showing  that  one  Mosher  claimed  to  o"\\ti 
the  policy  and  to  be  entitled  to  the  amount  due  thereon, 
moved  in  pursuance  of  section  820  of  the  Code  of  Civil  Pro-  i 
cedure  that  said  Mosher  be  substituted  as  defendant,  and 
that  it  be  discharged  on  payment  of  the  money  into  court. 
The_motion  was- granted^nd  Mosher  died  pending  the  liti-| 
gation  and  his  administrator,  the  present  defendant,  was 
substituted. 

The  cause  was  placed  on  the  circuit  calendar  for  trial. 
When  it  was  called  defendant's  counsel  stated  it  was  an 
equity  case.  The  court  directed  a  jury  to  be  impaneled, 
and  on  the  conclusion  of  the  evidence,  submitted  to  the  jury 
one  question  of  fact  which  they  decided  in  plaintiff's  favor. 
Defendant's  counsel  moved  that  the  verdict  be  set  aside; 
the  court  granted  the  motion  and  found  the  fact  contrary 
to  such  verdict,  and  upon  this,  with  other  findings  and  con- 
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elusions  of  law,  directed  judgment  for  defendant.     Judg- 
ment was  entered  accordingly. 

Plaintiff  thereupon  moved  to  set  aside  the  judgment  and 
findings  on  the  ground  that  the  action  was  one  of  law  tri- 
able by  a  jury.  O-U^^J"^-**^^  < 

Rapallo,  J.  If  the  counsel  for  the  defendant  was  right 
in  the  position  which  he  took  at  the  circuit,  that  this  was 
an  equity  case  triable  by  the  court,  the  practice  adopted  by 
the  trial  judge  in  impaneling  a  jury  and  submitting  to  it 
a  single  question  of  fact,  to  be  answered  in  the  affirmative 
or  negative,  was  correct.  The  judge  was  also  right  in  hold- 
ing that  he  had  the  power  to  disregard  the  finding  of  the 
jury  on  the  question  thus  submitted,  and  to  find  the  fact  ' 
the  contrary  way ;  and  the  judgment  for  the  defendant  en- 
tered pursuant  to  his  findings  and  conclusions  was  regular. 
(Carroll  v.  Deimel,  95  N.  Y.  255.) 

The  court  at  General  Term  held,  on  the  motion  to  set 
aside  that  judgment,  that  the  action  was  one  at  law,  for  the 
recovery  of  money  only,  in  which  the  plaintiff  was  entitled 
to  a  trial  by  jury ;  that  the  judge  consequently  had  no  power 
to  disregard  the  verdict  and  substitute  his  own  findings, 
and  that  the  judgment  entered  thereon  was  irregular.   ftwA«J 

We  are  of  opinion  that  the  trial  judge  was  right  inimLd- 

Jng,  as  claimed  by  the  defend  a  ntj  tliat  thp  action  was  of  an 

equitable  nature  and  triable  bv  thp  cnnrf.,     The  plaintiff 

had  no  right  of  action  at  law  against  the  defendant,  and  did 


not  seek  to  recover  any  money  from  him.  The  money  itt^ 
controversy  was  in  court,  haying  been  paid  into  court_by 

__a_third  party,  the  Phmniy  Mntna.1  Life  Insurance  Company, 
under  an  order  made  on  the  application  of  thatcom^aB^ 

^-^puTsuant  to  section  820  of  the  Code,  "^he  plaintiff  had 
brought  an  action  at  law  against  the  company  upon  a  policy 
of  insurance  and  the  company,  admitting  its  liabilities  on 
the  policy,  set  up  that  the  defendant's  intestate  also  claimed 
the  amount  of  the  policy,  and  by  this  proceeding  in  the 
nature  of  a  bill  of  interpleader,  on  payment  of  the  fund 
into  court,  the  plaintiff  was  required  to  substitute  the  de- 
fendant's intestate  as  defendant,  and  the  object  of  this  ac- 


224  INCIDENTAL   PEACTICE. 

tion  was  to  determine  the  eonflictiiig  claims  of  the  plaintiff 
and  the  defendant  to  the  fund  in  court.  Neither  pj^Hy  h"*^  v 
any  right  of  action  at  law  against  the,  other,  but  by.Jtljis.  (-v" 
equitable  proceeding,  authorized  by  the  Code,  the  insurance 
cbmpSrtypa'gainst  whom  both  claimed  a  legal  cause  of  ac- 
tion, was  discharged,  and  they  were  brought  together  to 
litigate  the  question  which  of  them  had  the  better  right  to 
the  fund  in  controversy.  No  right  of  trial  by  juiy  even 
existed  in  such  a  case. 

The  order  of  the  General  Term  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

"  The  present  practice,  under  section  820  of  the  Code  of  Civil  Pro- 
cedure, after  an  order  of  interpleader  has  been  made,  is  for  the  plaintiflE 
to  apply  to  the  court  under  section  544  of  the  Code  of  Civil  Procedure 
for  leave  to  serve  a  supplemental  complaint.  The  supplemental  complaint 
should  contain  substantially  the  allegations  of  the  former  complaint  and 
such  further  allegations  as  may  be  necessary  to  shovf  the  facts  precedin'g 
the  making  of  the  order  of  interpleader,  showing  the  substitution  of  the 
present  defendant  in  place  of  the  original  defendant  and  the  latter's 
discharge  from  liability  upon  his  deposit  in  court  of  the  amount  of  the 
debt  or  the  delivery  of  the  property  and  the  compliance  with  all  the  pro- 
visions of  the  order  of  interpleader.  The  complaint  should  also  demand 
judgment  that  the  plaintiff  is  entitled  t.o  the  amouH^  so.  deposited,  or  tlie 
property  specified  in  the  complaint,  ana'4fiat  He|  recover  tbe  costs  of  the 
action.  Within  the  time  prescribed  by  law  *to  answer  a  complaint  the 
substituted  defendant  should  answer  the  supplemental  complaint  and 
thus  present  tbe  issues  to  be  tried."  Seabury,  J.,  in  Greenblatt  v.  Men- 
delsohn, 46  Misc.  558. 


9.  Dismissal  of  Complaint  for  Neglect  to  Proceed.      Code 
Civ.  Pro.  §§  821-2.    Gen.  Rule  36. 

REGAN  v.  MILLIKEN  BROS. 
123  App.  Div.  72.     Decided  1907. 

EiCK,  J.  This  record  presents  an  appeal  by  the  defend- 
ants from  an  order  of  the  Special  Term  denying  their  mo- 
tion to  dismiss  the  complaint  for  laches.    y\i^-^  ^^^^  ■ 
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It  is  not  disputed  that  after  issue  joined  the  plaintiff  for 
three  years  has  done  nothing  toward  bringing  the  action 
to  trial,  and  in  the  meantime  younger  issues  have  been  tried 
in  their  regular  order.  These  facts,  under  section  822  of 
the  Code  of  Civil  Procedure  and  rule  36  of  the  General 
Rules  of  Practice,  established  a  prima  facie  case  of  unrea- 
sonable neglect  and  threw  upon  the  plaintiff  the  burden  of 
satisfactorily  excusing  the  same.  In  the  affidavit  used  in 
opposition  to  the  motion  the  only  reason  asserted  for  the 
delay  is  that  plaintiff's  attorneys  were  copartners  when 
they  brought  the  action  and  in  June,  1905,  dissolved,  and 
until  a,  few  weeks  before  the  motion  was  noticed  had  not 
agreed  as  to  substitution  in  the  actions  brought  by  them  as 
copartners.  This  fact  does  not  in  any  degree  tend  to  ex- 
cuse the  delay,  and  does  not  meet  the  requirement  of  the 
rule  that  before  the  court  is  authorized  to  exercise  its  dis- 

n:-raiir,-n  rnfavnj-  nf  a  npg;1ig;pTlt  plaintiff  it  must  be  made  to 
-iTpppflx^^RJ;  the  neglect  to  hr'mg;  the  action  to  t.T-ial  has  nnt . 
been  unreasonable. 


The  order  appealed  from  must  be  reversed  and  the  de- 
fendants' motion  to  dismiss  the  complaint  granted. 

10.  Compelling  Attendance  of  Witnesses.    Code  Civ.  Pro. 
§§  852-9,  861-9,  3318. 


RE  SUPPLEMENTARY  PROCEEDINGS :  LOWTHER  v.  LOWTHER. 
115  App.  Div.  307.     Decided  1906. 

Appeal  by  defendants  from  so  much  of  an  order  as  de- 
nies the  motion  of  the  defendant,  Amelia  R.  Lowther,  to 
vacate  a  subpoena  duces  tecum  theretofore  served  herein.  /f^^^-^J 

HoTJGHTON,  J.     The  plaintiff  recovered  in  the  Supreme 
Court  a  judgment  against  the  defendant  for  a  large  sum 
of  money,  and  upon  return  of  execution  unsatisfied  insti- 
tuted before  one  of  the  justices  of  that  court,  proceedings 
15 
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supplementary  to  execution.  An  examination  of  the  judg- 
ment debtor  had  been  had,  but  the  proceeding  itself  had 
not  been  concluded,  and  was  still  pending  before  the  jus- 
tice who  granted  the  original  order.  The  judgment  cred- 
itor desired  to  examine  appellant  to  whom  it  is  claimed  the; 
judgment  debtor  fraudulently  transferred  a  large  amount] 
of  property,  and  to  that  end  his  attorneys  issued  a  sub-; 
poena  in  the  usual  form,  subscribed  by  them,  tested  in  the 
name  of  the  justice  before  whom  the  proceeding  was  pend- 
ing, and  appended  thereto  the  name  of  the  clerk  of  the 
court.  A  motion  was  made  to  set  aside  this  subpoena  on 
the  ground  that  it  was  a  nullity  because  it  was  not  signed 
by  the  justice  before  whom  the  proceeding  was  pending, 
and  from  the  order  refusing  to  set  it  aside  this  appeal  is 
taken. 

While  in  a  sense  proceedings  supplementary  to  execution 
are  proceedings  in  the  action  in  which  the  judgment  is  ab- 
tained,  because  the  action  is  not  deemed  in  law  terminated 
until  the  judgment  is  satisfied  (Matter  of  Crane,  81  Hun, 
96),  still  the  proceeding  is  not  instituted  by  or  in  the  court 
in  which  the  judgment  has  been  obtained,  but  before  a  judge 
of  that  court  or  some  other  judge  given  by  law  concurrent 
jurisdiction  therefor.     (Code  Civ.  Pro.  §  2434.) 

A  subpoena  to  testify  as  a  witness  is  a  "  process  "  within 
the  meaning  of  the  statute  (Yorks  v.  Peck,  31  Barb.  350), 
and  when  it  is  issued  out  of  a  court  of  record,  as  upon  the 
trial  of  an  action,  authority  is  given  by  section  24  of  the 
Code  of  Civil  Procedure  to  the  attorney  for  the  party  to 
issue  it.  In  an  action  or  proceeding  pending  in  a  court  of 
record,  unless  the  law  otherwise  specifies,  an  attorney  for 
a  party  may  issue  a  subpoena  without  application  to  a  court 
or  judge,  by  signing  it  himself  and  testing  it  in  the  name 
of  a  judge  of  the  court  and  of  its  clerk  (People  ex  rel. 
Jacobs  V.  Ball,  37  Hun,  245) ;  and  such  is  the  universal  prac- 
tice. Where,' however,  a  judge  or  an  arbitrator,  referee 
or  other  person,  or  a  board  or  committee  is  expressly  au- 
thorized by  law  to  hear,  try  or  determine  a  matter  in  rela- 
tion to  which  the  attendance  of  a  person  as  a  witness  may 
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be  required,  it  is  expressly  provided  by  section  854  of  the 
Code  of  Civil  Procedure  that  "  a  subpoena  may  be  issued 
by  and  under  the  hand  of  the  judge,  arbitrator,  referee  or 
other  person,  or  the  chairman  or  a  majority  of  the  board 
or  committee,  requiring  the  person  to  attend ;  and,  also,  in 
a  proper  case,  to  bring  with  him  a  book  or  a  paper. ' '  We 
think  this  provision  is  imperative,  and  that  under  such  cir- 
cumstances a  subpoena  must  be  issued  under  the  Vianrl  n£-^ 
-^he'^dge  or  referee,  arbitrator  or  other  person,  and  that 
it  applies  to  a  subpoena  issued  in  supplementary  proceed- 
ings. As  has  been  pointed  out,  such  proceedings  are  not 
instituted  in  the  court  or.  by  the  court,  but  before  a  judge 
who  is  given  special  authority  therefor. 

The  provision  of  section  2444  of  the  Code,  that  on  such 
proceeding  either  party  may  be  examined  as  a  witness  in 
his  own  behalf,  and  may  produce  and  examine  other  wit- 
nesses, "  as  upon  the  trial  of  an  action,"  relates,  not  to 
the  manner  of  summoning  a  witness  to  appear  by  subpoena, 
but  to  the  manner  in  which  the  examination  shall  be  had 
after  the  witness  has  been  properly  summoned. 

The  subpoena  should  have  been  signed  by  the  ijudge  be- 
fore whom  the  proceedmg  was  pending,  no  referee  having 
been  appointed^  as  is  the  practice  in  the  first  department, 
and  having  been  issued  without  his  signature  and  by  the 
attorney  alone,  it  was  a  nullity,  and  the  motion  to  set  aside 
should  have  been  granted. 


MUSCOTT  V.  RUNGE. 
27  How.  Pr.  85.     Decided  1863. 

This  was  an  action  commenced  in  this  court  by  the  plain- 
tiff, as  assignee  of  Veronica  Beckler,  to  recover  the  penalty 
given  by  statute  to  said  Beckler,  and  the  damages  sus- 
tained by  her,  through  the  failure  and  refusal  of  defendant 
Eunge  to  attend  as  a  witness  in  her  behalf  in  a  suit  in  this 
court  against  Jacob  and  Gotleib  Burk.    *    *    * 

Cause  was  tried  at  the  Lewis  circuit,  May  28,  1862,  be- 
fore Hon.  Justice  Mullin,  and  plaintiff  nonsuited.    Plain- 
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tiff  moved  for  a  new  trial  before  the  same  justice,  which 
was  denied.  The  following  opinion  was  given  upon  such 
decision : 

MuLLiN,  J.  To  entitle  the  plaintiff  to  recover  in  this 
case  he  was  bound  to  prove :  1st.  That  an  action  was  pend- 
ing, in  which  defendant  might  be  a  witness.  2d.  That  a 
subpoena  was  issued  to  be  served  on  him.  3d.  That  it  was 
served  by  delivering  to  the  defendant,  personally,  a  ticket 
containing  the  substance  of  the  writ  —  showing  him  at  the 
same  time  the  original,  and  paying  the  fees  required  by 
law  to  be  paid,  to  wit:  8  cents  per  mile  from  the  place  of 
residence  of  the  witness  to  the  place  of  holding  the  court, 
and  50  cents  for  one  day's  attendance.  4th.  That  50  cents 
was  paid  to  the  witness  for  each  day's  attendance  after  the 
first.  5th.  That  he  was  a  material  witness.  6th.  That  he 
was  called  when  the  case  was  reached  on  the  calendar,  and 
did  not  appear.  7th.  The  damages  sustained  by  the  non- 
attendance  of  the  witness. 

The  plaintiff,  to  maintain  the  issue,  put  in  evidence  the 
proceedings  in  the  suit  of  Beckler  agt.  Burks,  and  thus 
proved  the  first  of  the  facts  necessary  to  sustain  the  action. 

He  next  offered  the  papers  on  which  an  attachment  was 
issued  against  the  defendant  for  his  nonattendance  at  the 
circuit,  viz. :  the  subpoena,  proof  of  service,  payment  of 
fees  for  the  first  day  of  circuit,  and  proof  of  service  of  sub- 
poena for  the  4th  June,  and  the  tender  of  50  cents  for  one 
day's  attendance,  the  payment  of  .fees  from  day  to  day 
during  the  first  week  of  the  circuit,  and  also  the  attachment 
and  the  return  thereof. 

This  evidence  was  objected  to  by  the  defendant's  coun- 
sel as  incompetent,  but  the  objection  was  overruled  and 
the  evidence  received  to  show  that  an  attachment  was  is- 
sued, and  for  no  other  purpose.    *    *    * 

We  now  come  to  the  only  part  of  the  case  in  regard  to 
which  I  have  entertained  any  doubt.  I  refer  to  the  ques- 
tion whether  on  the  facts  proved  the  witness  was  in  defaidt 
for  not  attending  the  court  on  Monday,  the  4th  day  of  June. 

It  seems  that  he  was  paid  his  mileage  and  for  one  day's 
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attendance  on  the  26tli  of  May.  He  attended  in  obedience 
to  the  subpoena,  and  was  paid  his  fees  the  29th,  30th  and 
31st  of  May,  and  on  the  1st  day  of  June.  On  the  afternoon 
of  that  day  he  was  paid  for  attendance  on  Saturday.  But 
he  left  on  Friday,  and  did  not  return  until  he  was  brought 
up  on  the  attachment  on  Monday,  the  4th  of  June.  The 
court  adjourned  from  Saturday  until  Monday.  He  was 
not  paid  his  per  diem  for  Sunday,  nor  was  his  mileage  paid 
for  going  to  and  returning  from  his  residence. 

A  witness  duly  subpoenaed  incurs  no  responsibility  by 
reason  of  his  absence,  provided  he  is  present  when  called. 
If  he  absent  himself  so  that  his  per  diem  cannot  be  paid  to 
him  he  cannot  excuse  his  nonattendance  on  account  of  such 
nonpayment,  and  if  there  was  nothing  in  this  case  but  the 
nonpayment  of  the  per  diem  for  Sunday  on  Saturday,  I 
should  be  of  the  opinion  that  the  nonsuit  was  improperly 
granted. 

It  was  held  by  Justice  Bacon,  in  Moulton  agt.  Townsend 
(16  How.  Pr.  306),  that  a  witness  is  entitled  to  mileage  to 
and  from  his  residence,  whenever  the  circuit  at  which  he 
is  required  to  attend  is  adjourned,  or  the  trial  of  the  cause 
postponed  by  consent  of  parties.     The  decision  is  right, 
but  it  cannot  be  extended  so  as  to  authorize  the  allowance 
of  traveling  fees  where  a  circuit  is  adjourned  over  Sunday. 
It  would  be  exceedingly  oppressive  to  compel  a  party  to 
pay  traveling  fees  to  witnesses  for  going  to  and  returning 
from  home,  when  they  could  not  during  the  adjournment 
travel  half  the  distance,  [^ut  when  the  witness  resides  so/ 
near  the  courthouse  that  he  can  conveniently  return  home,  j 
he  is  at  liberty  to  do  so,  and  the  party  subpoenaing  must/ 
either  pay  him  his  per  diem  for  Sunday-or  his  travcHng/yif^' 
JeesT-  If  a  witness  attends,  having  been  duly  subpcenaedi  ^  *J^ 
and  is  not  paid  his  per  diem,  he  is  at  liberty  to  returnx 
(Courtney  agt.  Baker,  3  Denio,  27),  and  his  attendance  canj 
only  be  secured  by  again  subpoenaing  him  and  paying  his  \ 
mileage.     But  it  is  insisted  by  the  plaintiff's  counsel  that 
it  was  the  duty  of  the  witness  to  remain  at  court  on  Satur- 
day so  that  he  could  be  paid  his  per  diem  for  Sunday,  and 
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not  having  done  so  he  was  in  default,  and  could  not  allege 
the  nonpayment  as  an  excuse  for  not  attending.  As  a  gen- 
eral proposition  the  counsel  is  right,  but  it  is  quite  clear 
that  the  absence  of  the  witness  was  not  the  cause  of  the  non- 
payment for  Sunday.  When  the  witness  left  on  Friday 
he  told  the  counsel  he  was  going  home.  An  opportunity 
was  then  afforded  to  pay  him  for  Sunday.  The  cause  was 
not  reached  before  the  adjournment  on  Saturday,  and  of 
course  the  witness  incurred  no  liability  for  leaving,  and 
having  notified  the  counsel  he  was  going  to  leave,  per- 
formed his  whole  duty. 

The  assignee  of  the  plaintiff  and  her  counsel  seem  to 
have  understood  that  they  were  not  at  liberty  to  trust  to 
the  original  subpoenaing  and  payment  of  fees,  for  on  Satur- 
day evening  another  subpoena  was  served  on  the  witness, 
and  fifty  cents  for  one  day's  attendance  was  offered. 

If  this  payment  was  for  Sunday  then  Monday  was  not" 
paid  for,  and  if  it  was  for  Monday  then  Sunday  was  not 
paid  for.  So  that  in  any  contingency  the  service  was  de- 
fective. It  is  quite  manifest  that  neither  the  plaintiff  nor 
her  counsel  understood  that  the  witness  was  entitled  to  pay ' 
for  Sunday.  If  they  had  they  would  have  paid  him  for  two 
days  instead  of  one,  when  he  was  subpoenaed  on  Saturday. 
If  they  did  deem  him  entitled  to  pay  for  Sunday  it  is  diffi- 
cult to  understand  why  they  should  have  taken  the  trouble 
to  subpoena  him  on  Saturday  and  omit  to  pay  him  for  an- 
other day's  attendance.  They  now  ignore  the  service  on 
Saturday,  and  fall  back  upon  the  fault  imputed  to  the  wit- 
ness for  not  attending  on  Saturday,  so  as  to  be  paid.  If 
the  payment  on  Saturday  evening  was  for  Sunday  there 
was  no  necessity  for  serving  another  subpoena  on  him.  This 
service  shows  that  the  intention  was  to  pay  the  fifty  cents 
for  Monday,  and  it  was  recognition  that  the  plaintiff  and 
not  the  Avitness  was  in  fault.  The  plaintiff  is  seeking  to  en- 
force a  remedy  somewhat  harsh  and  severe,  and  it  is  not 
unreasonable  to  require  him  to  be  strictly  correct  in  his 
proceedings,  and  believing  at  the  circuit  as  I  do  now,  that 
his  failure  to  pay  the  per  diem  for  an  additional  day  or  mile- 
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age  released  the  witness  from  any  obligation  to  attend,  I 
nonsuited  him  as  then  and  now  believe  properly. 

No  point  is  made  on  this  motion  as  to  the  statement  of 
the  defendant  on  Saturday  evening  that  he  could  attend 
without  pay,  and  it  is  not  necessary  therefore  to  discuss 
it.  The  offer  was  of  fifty  cents  only — if  that  was  not 
enough  then  he  refused  to  receive  less  than  he  was  entitled 
to,  and  he  stated  he  would  attend  without  the  money.  He 
seems  to  have  insisted  on  strict  practice  in  the  service,  in- 
asmuch as  he  disputed  the  right  of  a  person  not  a  constable 
to  serve  the  subpoena.  It  is  safe  to  infer  if  he  was  thus 
particular  as  to  the  service,  he  did  not  waive  the  payment 
of  such  legal  fees  as  he  was  entitled  to  receive.  The  party 
making  the  service  must  see  to  it  that  he  tenders  all  the  law 
requires  him  to  pay,  and  having  tendered  so  much,  the  wit- 
ness—  if  he  declines  to  receive  —  will  nevertheless  be  bound 
to  attend.  The  motion  for  a  new  trial  is  therefore  denied, 
Avith  $10  costs. 

The  plaintiff  appealed  to  the  General  Term,  and  the  judg- 
ment was  affirmed. 

Tf  the  orieinfll  snbpmna.  is  not  exhibited  to  the  witness  when  he  is 
.served  he  cannot  be  pnnished  for  contempt  if  he  fails  to  attend.  This 
rule  applies  also  to  the  service  of  all*  other  process  of  the  court. -Vvl  U>--  ik  ■* 

Where  a  witness  is  properly  served  and  fails  to  attend  as  required,  he' 
is  punishable  for  contempt  of  court,  and  in  addition  is  liable  to  a  suit 
for  damages  by  the  party  prejudiced  by  his  disobedience.  These  penalties 
may  both  be  enforced  in  one  action,  or  separately.  If  the  party  whose 
presence  is  required  as  a  witness  is  a  party  to  the  action,  as  an  additional 
punishment  the  court  may  strike  out  his  pleading.  That  is  to  say :  If 
an  adversary  is  wanted  as  a  witness,  he  may  be  subpoenaed  the  same  as 
any  other  witness,  and  if  he  fails  to  attend  he  is  subject  to  the  same 
penalties,  and  in  addition  may  have  his  pleadings  struck  out  by  the  court, 
and  judgment  given  against  him.  If  service  is  well  made,  there  is  no 
defense  to  an  action  for  the  penalties,  except  that  a  court  may,  in  its 
discretion,  admit  circumstances  of  necessity  as  an  excuse.  Tor  instance, 
"^wtiere  a  witness  takes  a  train  in  time  to  reach  the  court  under  ordinary 
eircmnstanees,  and  the  train  is  delayed,  he  will  be  excused.  Likewise 
sickness  and  other  circumstances  beyond  the  control  of^JJie  witness,  will 
be  admitted.  As  to  excuses  see  Peaton  v.  Davis,  15  Wend.  602.  Penalties : 
Courtney  v.  Baker,  3  Denio,  27;  Carrington  v.  Hudson,  28  Hun^STl. 
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iL-witness  attending  ivnHp]-  a  snV^py.na  is  privilpgp^^  from  oivil  an-flst 
and  from  service  ot  prnness.'  Therefore,  a  witness  while  on  his  way  to 
and  _|roBi-4be— place  of  trial  ps\r\nnt  he  jerved  with"  process  or  arrested, 
except  for  a  crime.  He  is  under  the  protectiojn  of  the  court  and  must 
not  be  interfered  with.  Neitherjriiist  a  person  wanted  as  a  witness  be 
,;^iced  within  the  jurisdiction  of  the  court  and  served;  suehsendce  is 
void^     Fenn  v.  Handall,  J  Law  Dulleliii,  01;  Fririby  v.~Toung7ll  Hun, 


CLYDE  V.  CLYDE. 

24  Hun,  145.    Decided  1881. 

Appeal  from  two  orders  made  at  Special  Term,  one  set- 
ting aside  a  subpoena  duces  tecum,  issued  on  behalf  of  the 
defendant  to  the  plaintiffs,  and  one  denying  a  petition  pre- 
sented by  the  defendant  for  leave  to  inspect  and  take  a 
copy  of  the  books  and  documents  set  forth  in  the  said 
petition. 

Babnakd,  p.  J.  It  was  the  right  of  the  defendant,  be- 
fore the  enactment  of  the  present  Code  (§  867),  to  have  the 
evidence  in  question.  The  complaint  was  for  moneys  im- 
properly taken  from  the  plaintiff's  firm  by  defendant,  who 
is  averred  to  have  been  at  the  time  clerk  and  bookkeeper. 
The  defendant  in  answer  states  that  one  Thomas  Clyde 
was  the  senior  partner  and  manager  before  the  time  of  the 
taking  of  the  moneys,  and  that  the  arrangement  made  be- 
tween defendant  and  Thomas  Clyde,  on  behalf  of  the  firm, 
Avas  that  defendant  was  to  have  one-fourth  of  the  jjrofits. 
The  plaintiffs  deny  this  fact.  The  defendant  subpoenas  one 
of  the  plaintiffs  to  produce  the  books  of  the  firm.  Upon 
an  afiidavit  of  one  of  the  attorneys  of  plaintiff  that  he  be- 
lieves that  the  subpoena  was  served  ' '  with  a  view  of  annoy- 
ing the  plaintiff,"  and  upon  an  affidavit  that  the  books 
called  for  are  from  forty-five  to  fifty  in  number,  applica- 
tion was  made  to  set  aside  the  subpoena.  An  order  was 
made  that  the  witness,  upon  whom  the  subpoena  was  served, 
"be  relieved  from  the  obligation  thereof." 

This  order  cannot  be  sustained  upon  the  ground  that  it 
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was  issued  for  annoyance.  The  defendant  denies  that  fact ; 
his  answer,  which  is  sworn  to,  sets  up  a  fact  in  defense 
which,  if  true,  would  naturally  show  the  books  to  be  neces- 
sary for  him.  on  the  trial.  The  defendant  swears  to  this 
necessity  for  the  books,  both  personally  and  by  advice  of 
counsel.  The  order  depriving  a  party  of  his  evidence  under 
the  proof  before  the  judge  would  be  a  bad  precedent,  and 
the  practice  should  not  prevail. 

If  the  subpoena  duces  tecum  was  in  good  faith  then  the 
court  should  have  substituted  an  inspection,  or  copies  of 
portions  of  the  books  in  the  place  of  their  production,  by 
the  witness. 

The  order  should,  therefore,  be  reversed,  with  costs  and 
disbursements. 

Application  was  made  after  the  granting  of  the  order  in 
question  that  leave  should  be  given  to  inspect  the  books. 
The  defendant  made  a  very  full  affidavit  showing  the  ma- 
teriality and  necessity  for  the  application. 

The  plaintiffs  made  affidavit  that  the  books  were  not  ma- 
terial and  the  order  permitting  inspection  was  not  granted. 
This  order  should  not  be  upheld.  It  is  not  proper  that  the 
court  at  Special  Term,  upon  the  evidence  given,  should  de- 
termine the  materiality  of  evidence.  The  case  to  be  tried 
in  such  a  case  is  stifled  without  a  trial.  The  materiality  of 
evidence  should  be  determined  at  the  trial,where  an  excep- 
tion is  possible  to  a  ruling  of  the  judge  before  whom  the 
trial  is  had.  In  this  case,  if  the  books  are  material,  there 
is  no  remedy. 

This  order  should,  therefore,  be  reversed,  with  costs  and 
disbursements. 


^ 
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,       WALDEN  V.  DAVISON. 
^  11  Wend.  65.    Decided  1833. 

This  was  an  action  of^assumpsit,  tried  at  the  Allegany 
circuit  in  September,  1831,  before  the  Hon.  Addison  Gardi- 
ner, one  of  the  circuit  judges. 
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The  suit  was  brought  to  recover  money  collected  by 
Joseph  Wilson,  a  deputy  of  the  defendant,  who,  in  1820, 
was  sheriff  of  Allegany,  on  an  execution  in  favor  of  the 
plaintiff  against  Moses  Van  Campen.  The  judgment 
against  Van  Campen  was  proved,  and  a  letter  from  Wilson 
to  the  plaintiff"  was  read,  dated  11th  October,  1820,  in  which 
he  says  he  has  received  a  fi.  fa.  in  the  suit  of  the  plaintiff 
against  Van  Campen,  directed  to  the  sheriff  of  Allegany  on 
the  outside,  and  in  the  body  of  the  writ  directed  to  the 
sheriff  of  Cattaraugus,  and  that,  with  the  advice  of  the 
plaintiff,  he  would  alter  it  and  proceed  to  the  collection  of 
the  money.  (The  plaintiff  then  offered  to  read  in  evidence 
a  letter  from  him  to  Wilson,  bearing  date  31st  October, 
1820,  in  answer  to  Wilson's  letter,  covering  a  t^smmm 
execution  in  the  same  cause ;  and,  to  authorize  the  introduc- 
tion of  the  evidence,  proved  that  Wilson  told  a  witness  that 
he  had  received  a  letter  from  the  plaintiff  with  another 
fi.  fa.;  and  also  proved  that  on  a  former  trial  of  this  cause, 
the  letter  in  question  and  a  second  execution  were  produced 
in  evidence  by  the  attorney  of  the  defendant;  that  at  the 
close  of  the  trial,  the  defendant's  attorney  took  the  letter 
and  execution  for  the  purpose  of  incorporating  them  into 
a  case  made  for  the  purpose  of  presenting  to  the  court  on 
a  motion  for  a  new  trial ;  and  that  notice  to  produce  papers  Jj 
had  been  given  to  the  attorney  for  the  defendant,  by  which 
he  was  required  to  produce,  on  the  trial,  "  a  certaijijetter 
written  by  the  plaintiff  (referring  to  the  title  of  the  cause) 
to  Joseph  Wilson,  concerning  an  execution  in  the  above 
case,  which  was  produced  on  the  former  trial,  and  all  other 
papers  in  your  ciistody  or  power  relating  to  the  mMter  in 
controversy,  in  this  cause,  or  inferior  evidence  will  be  given 
of  their  contents."  On  this  evidence  the  attorney  for  the 
defendant  was  called  on  to  produce  the  execution,  who  de- 
clined to  do  so  on  the  ground  that  it  was  not  in  his  posses- 
sion or  power.  Thejlaintiff  then  offered  to  prove  the 
executwEuJajL-gLiXtoL  which  waj_ob|eeteg~to  onTthe  ground^ 
that  the  notice  di^d  not  require  the  production^f  th^execor 
tion.    The  judge  decided  that  the  notice  was  not  sufficient 
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to  compel  the  attorney  to  produce  the  execution  or  to  au- 
thorize the  introduction  of  parol  evidence  of  its  contents. 
After  some  further  efforts  to  establish  a  cause  of  action,  the 
plaintiff  was  nonsuited.  A  motion  was  now  made  to  set 
aside  the  nonsuit. 

By  the  Cotirt,  Stjthbeland,  J.  The  judge  erred  in  re- 
jecting secondary  evidence  of  the  execution  sent  to  the 
4]eputy  on  the  31st  October,  1820.  The  notice  to  the  defend- 
ant's attorney  was,  under  the  circumstances  of  the  case, 
sufficiently  specific  to  apprise  him  that  this  execution  was 
one  of  the  papers  which  he  was  called  upon  and  expected  to 
produce,  ^he  notice  required  him  to  produce  a  letter  writ- 
ten by  the  plaintiff  to  Wilson,  in  relation  to  a  certain  execu- 
tion in  this  cause  Avhich  was  produced  on  the  former  trial, 
and  also  all  other  papers  in  his  custody  or  power  relating 
to  the  matter  in  controversy  in  this  cause.  The  defendant's 
attorney  himself  introduced  the  letter  and  execution  in  evi- 
dence on  the  former  trial,  an.d  when  the  trial  was  closed, 
took  them  into  his  possession  for  the  purpose  of  making  a 
case,  in  order  to  move  for  a  new  trial.  He  knew  then  thafA 
bis  execution  was  a  paper  relating  to  the  matter  in  con- 
troversy in  this  cause;  he  did  not  pretend  that  he  was  mis- 1  a,,  , 
led  by  the  general  terms  of  the  notice ;  that  he  was  not  I  Ov 
apprised  by  it  that  the  execution  was  wanted;  but  his  ex- 1 
cuse  for  not  producing  it  was,  that  it  was  not  in  his  pos- 
session or  under  his  control. 

Conceding  that  a  notice  in  general  terms  to  produce  all 
papers  in  the  possession  or  under  the  control  of  a  party, 
relating  to  a  particular  cause  or  controversy,  would  in 
.general  be  held  to  be  of  no  force  or  effect,  still  I  think  the 
particular  circumstances  of  this  case  to  which  I  have 
adverted,  would  take  it  out  of  the  operation  of  such  rule. 
It  is  true,  the  plaintiff  might  have  made  his  notice  more 
specific,  but  jf  it  was  sufficiently  specific  under  the  circum- 
stances  of  the  case  fairly  to  apprise  the  party Jto  whom  it  y^  *  . 
was  given  that  this  particular  paper  was  wanted,  the  object 
of  a  notice  was  accomplished.  .1  think  the  defendant's  at- 
torney could  not  for  a  moment  have  doubted  that  the 
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execution  was  the  principal  paper  or  document  whioli  the 
plaintiff  wished  and  expected  him  to  produce  under  the 
notice.  Evidence  of  its  contents  should,  therefore,  have 
been  received,  and  the  judge  erred  in  rejecting  it.  On  thig 
ground  a  new  trial  must  be  granted. 

New  trial  granted. 


Examination  Before  Trial.    Code  Civ.  Pro.  §§  870-86. 


MERCHANTS'  NAT.  BK.  v.   SHEEHAN. 

101  N.  Y.  176.    Decided  1886. 

AppEAL_f£Qm  G-rder  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  the  first  Mon- 
day of  May,  1885,  which  ismdified,  and  affirmed  as  modified, 
an  order  of  Special  Term  adjudging  the  appellant  guilty 
of  contempt  in  disobeying  an  order  requiring  him  to  appear 
before  a  referee  named  to  be  examined  and  make  a  deposi- 
tion as  an  expected  party  to  an  action  about  to  be  com- 
menced in  the  Supreme  Court.  The  appellant  appeared 
before  the  referee,  but  refused  to  be  examined. 

Andrews,  J.  The  question  on  this  appeal  depends  upon 
the  construction  of  section  870  pf  the  Code,  which  is  as  fol- 
lows :  ' '  The  deposition.Q£-a-£arty  to  an  action  pending  in  a 
cnurtnfj^ecordjTrLPf  ^-  person  who  expects  to  be  a  party  to 
an  action  about  to  be  brought  in  such  a  court,  etc..  may  be 
taken  "at  his  own  instance  or  at  the  instance  of  an  adverse 

party,    or    of    a~^-plaintiff   or   P.f>-dpfftnrlaii.t.^    nf   anyti-mp 

_bef ore  the  trial,  as  prescribed  in  this  section. ' '  The  ques- 
tion presented  is  whether  this  section  authorizes  an  order 
for  the  examination  of  a  person  against  whom  an  action  is 
about  to  be  brought,  upon  the  application  of  the  person 
who  is  about  to  bring  such  action,  but  before  jt  has  beeiL 
actually  commenced.  The  section  is  obscure,  and  its  inter- 
pretation is  by  no  means  clear.  The  deposition  to  be  takeii 
is  of  the  person  "  who  expects  to  be  a  party."    A  person 
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who  contemplates  bringing  an  action  expects  to  be  a  party 
thereto,  and  it  seems  to  be  clear  that  under  the  section  he 
can  procure  his  own  testimony  to  be  perpetuated.  The  per- 
son against  whom  the  action  is  to  be  brought  may  expect 
to  be  sued.  A  suit  may  have  been  threatened,  or  he  may 
.know  that  a  cause  of  action  has  accrued  against  him,  or 
that  a  liability  is  claimed,  likely  to  result  in  litigation.  Is 
the  remedy  given  by  this  section  available  to  either  of  the 
persons  so  situated,  and  may  an  order  be  granted  before 
suit  brought,  upon  the  application  of  either,  for  the  exami- 
nation of  his  adversary?  Considering  this  section  alone, 
the  most  natural  meaning  would  seem  to  be  that  a  person 
who  expects  to  become,  or  to  be  made  a  party  to  an  action, 
may  on  his  own  application  have  his  deposition  taken  in 
anticipation  of  the  actual  commencement  of  the  suit,  and 
that  the  words,  "  or  at  the  instance  of  an  adverse  party," 
only  apply  when  the  person  seeking  the  examination  of  his 
adversary  is  a  party  to  a  pending  action.  The  change  of 
phraseology  by  the  substitution  of  the  word  party  in  the 
second  clause,  for  the  word  person  in  the  first  clause,  gives 
some  force  to  this  construction.  But  section  876  seems  toi 
render  it  clear  that  a  proceeding  under  section  870  may  ba 
instituted  by  an  adverse  party  against  the  other,  althoughl 
no  suit  has  been  commenced,  but  is  only  contemplated.  \ 
That  section  provides  that  certain  specified  sections  for  the 
punishment  of  conrifta^^ous  witnesses  shall  apply  "  to  the 
examination  of  a  party,  or  a  person  expected  to  be  an  ad- 
verse party. ' '  It  would  be  absurd  to  provide  for  the  punish- 
ment of  a  person  who  sought  to  perpetuate  his  own  testi- 
mony. The  section  plainly  was  intended  to  provide  for  the 
case  of  a  contumacious  witness,  expected  to  be  made  a  party 
to  an  action,  whose  examination  was  sought  by  his  ad- 
versary. I  On  the  whole  we  are  of  opinion  that  the  order 
issued  in  this  case,  on  the  application  of  the  bank,  for  the 
examination  of  Sheehan,  against  whom  the  bank  was  about 
to  commence  an  action,  was  authorized  and  that  he  was  in 
contempt  for  disobeying  it.;  The  bank  might  have  com- 
menced its  action  and  then  have  procured  an  order  for  the 
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examination  of  the  defendant.     Tii£-lgranting  of  an  order- 
_in_such  a  caae  as  this,  before  suit  brought,  upon  tlie_a^li- 

cation  of  the  proposed  plaintiff,  is  within  thp  diso-rfitTorToF^ 
_the  court,  but  i^t^anjaxeljZLfetppeii  lliai  j ttsti:6e-wiILbfi_pro^ 
_moted  by  granting  an_arder  on  the  application  of  a  pro- 

.^sed  plaintiff,  before  the  commencement  of  an  action,  and 

the  practice,  unless  carefully  guarded,  may  lead  to  great 

abuses. 

Otder  affirmed. 

Neither  a  proposed  party  nor  a  witness  can  be  examiriRfl  fpi-  tVip  p'lr-. 
pose  of  enabling  a  plaintiff  to  frame  a  complaint  in  an  action  wjii"^  *"^ 
has  not  yet  commenced  (Re  Dain,  204  N.  Y.  623;  Re  Anthony  &  Co.,  42 
App.  Div>66);  but  either  may  be  examined  before  the  action  is  begun,  if 
necessary  for  the  purpose  of  perpetuating  his  testimony  (Re  Schlotterer, 
105  App.  Div.  115). 


GOLDMARK  v.  U.  S.  ELECTRIC  GALVANIZING  C6. 

Ill  App.  Div.  526.    Decided  1906. 

^Appeal  by  defendant  from  an  order  denying  its  motion 
to  vacate  an  order  for  the  examination  before  trial  of  the 
president  of  the  defendant  company.    X>Mi.JiojJs.i  ■ 

Ingeaham,  J.  This  action  was  to  recover  commissions 
earned  by  the  plaintiff  under  an  agreement  with  the  de- 
fendant, a  foreign  corporation,  with  a  place  of  business  in 
the  county  of  Kings,  in  the  city  of  New  York.  The  action  is 
at  issue  and  on  the  calendar  ready  for  trial.  On  January 
10,  1906,  the  plaintiff  presented  an  affidavit  to  a  justice  of 
the  Supreme  Court,  and  upon  that  affidavit  an  order  was 
granted  requiring  the  president  of  the  defendant  to  appear 
and  be  examined  pursuant  to  section  873  of  the  Code  of 
Civil  Procedure,  and  to  produce  certain  books  of  the  cor- 
poration for  use  upon  the  oral  examination.  The  defendant 
moved  to  vacate  this  order.  This  motion  was  denied  and 
the  defendant  appeals. 

Prior  to  May  9,  1904,  section  870  of  the  Code  of  Civil 
Procedure  gave  to  a  party  to  an  action  pending  in  a  court 
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of  record,  other  than  the  courts  therein  excepted,  the  right 
to  take  the  deposition  of  any  party  to  the  action  "  at  any 
time  before  the  trial. "  (See  Laws  of  1878,  chap.  299.)  By 
chapter  696  of  the  Laws  of  1904  this  section  of  the  Code 
was  amended  by  giving  a  party  the  right  to  take  such  a 
deposition  during  as  well  as  before  the  trial.  So  that,  as 
the  provision  now  stands,  any  party  to  the  action  has  t.hft 
i'ightJoJakfi_tlm_de£osition  of  a  party  at  anytiTne  before 


or  during  the  trials  SectiorTST^of  the  Code  provides  that,  V 
if  the  action  is  pending  in  the  Supreme  Court,  a  person  / 
desiring  to  take  such  a  deposition  must  present  to  a  justice  / 
of  the  Supreme  Court,  or  to  a  county  judge,  an  affidavit 
setting  forth  the  names  and  residences  of  all  the  parties  to 
the  action,  whether  or  not  they  have  appeared,  with  the 
name  and  the  residence  or  office  address  of  the  attorney, 
the  nature  of  the  action,  and  the  substance  of  the  judgment 
demanded,  and  if  a  defense  has  been  interposed,  the  nature 
of  the  defense,  the  name  and  residence  of  the  person  to  be 
examined,  and  that  the  testimony  of  such  person  is  material 
a^djoficessary  for  the  partylnaking  such  application,  or  for 
the  prosecution  or  defense  of  such  action;  and  that  if  the 
party  sought  to  be  examined  is  a  corporation,  the  affidavit 
shall  state  the  names  of  the  officers  or  directors  thereof,  or 
any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  exam- 
ination or  inspection  is  desired,  and  that  the  order  to  be 
made  in  respect  thereto  shall  direct  the  examination  of  such 
persons  and  the  production  of  such  books  and  papers.  Sec- 
tion 873  provides  that  the  judge  to  whom  such  an  affidavit 
is  presented  must  grant  an  order  for  the  examination. 

Rule  82  of  the  General  Rules  of  Practice  provides  that 
the  affidavit  shall  specify  the  facts  and  circumstances  which 
show,  in  conformity  with  subdivision  4  of  section  872  of  the 
Code,  that  the  examination  of  the  person  is  material  and 
necessary.  The  appellant  does  not  pretend  that  the  affidavit 
upon  which  the  order  in  this  case  was  granted  does  not 
comply  with  section  872  of  the  Code  and  rule  82  of  the  Gen- 
eral Rules  of  Practice,  but  it  presented  to  the  court  below 
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and  to  us  on  this  appeal  various  reasons  why  the  deposition 
should  not  be  taken,  and  we  think  it  proper  to  again  state 
the  rules  which  govern  applications  of  this  kind.    The  rulej 
that  the  affidavit  must  state  the  facts  and  circumstances  to  i 
show  that  the  deposition  of  the  proposed  witness  is  material  i 
and  necessary  to  the  party  making  the  application,  is  in- 
tended to  prevent  an  abuse  of  the  permission  to  examine 
an  adverse  party,  so  that  a  party  to  an  action  will  not  be  i 
allowed  to  examine  his  opponents  for  an  ulterior  or  im- ' 
proper  purpose. 

It  is  not  an  answer  to  such  an  application  to  say  that 
the  party  making  the  application  can  subpcena  the  witness 
sought  to  be  examined  on  the  trial.  Nor  is  a  stipulation  by 
a  witness  or  a  defendant  that  such  a  witness  or  defendant 
would  appear  for  trial  an  answer  to  such  an  application. 
The  Code  expressly  provides  that  the  deposition  is  to  be 
taken  either  before  or  during  the  trial.  The  object  is  to 
obtain  testimony  of  an  adverse  party  before  the  trial  so 
that  it  can  be  used  at  the  trial.  Just  what  such  an  adverse 
party  will  swear  to  cannot  be  ascertained  until  the  deposi- 
tion is  taken,  and  until  the  deposition  is  taken,  in  a  condi- 
tion to  be  read  at  the  trial,  a  party  cannot  tell  whether  the 
evidence  of  the  proposed  witness  would  be  sufficient  to 
prove  the  particular  facts  desired  to  be  proved  or  whether 
he  must  procure  other  evidence  of  the  fact.  Nor  is  it  an 
answer  to  such  an  application  that  the  party  making  it  can 
procure  the  evidence  from  other  persons  than  of  the  person 
whose  deposition  is  required.  The  statu t.p  does  not  require 
that  it  shall  appear  that  the  fact  sought  to  be  proved_can- 
-nnt  hp  p^ved  by  otJier  witnesses,  but  it  authorizes  aparty_ 
to_take  the  deposition  ol  his  otiponetlt  where  liis"testimony 
carijTrnve  the  fact  whir.h  Jie  desires  tn  eatflblisb.  Where 
anlssue  of  fact  is  presented  to  be  determined  upon  the  trial 
of  the  action,  and  where  it  appears  that  a  party  to  the  ac- 
tion has  knowledge  of  facts  which  are  material  in  the  de- 
termination of  that  issue,  either  party  to  the  action  under 
these  provisions  of  the  Code  is  entitled  to  examine  such  a 
party  and  have  his  deposition  taken  for  use  at  the  trial. 
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It  is  quite  useless  to  attempt  to  reconcile  the  opinions  in 
the  various  eases  that  have  discussed  this  question.  There 
are  expressions  in  many  of  the  opinions  which  are  incon- 
sistent with  this  conclusion,  but  we  think  the  plain  pro- 
vision of  the  Code  authorizes  a  party  to  an  action  to  obtain 
the  evidence  of  his  opponent  as  to  facts  which  are  within 
his  opponent's  knowledge,  leaving  those  questions  to  be  dis- 
posed of  as  to  which  there  is  a  dispute.  The  right  given  by 
these  sections  of  the  Code  is  subject  to  abuse,  and  it  is  the 
duty  of  the  court  to  prevent  the  abuse  of  its  processes,  but 
where  there  is  no  doubt  of  the  good  faith  of  a  party  to  a 
litigation  seeking  to  establish  a  fact  essential  to  his  cause 
of  action  by  the  testimony  of  his  opponent,  I  can  see  no 
reason  why  a  party  is  not  entitled  to  have  the  knowledge 
of  his  opponent  as  to  the  fact  which  he  wishes  to  establish 
put  upon_record  so  that  the  evidence  of  that  fact  would  be 
available  to  either  party  to  the  action  when  the  trial  takes 
place.  It  is  not  the  duty  of  a  court  of  justice  to  suppress 
the  facts  or  throw  obstacles  in  the  way  of  either  party  in 
establishing  the  truth,  and  where  a  party  to  the  action  has 
presented  to  a  justice  of  the  Supreme  Court  an  affidavit 
complying  with  section  872  of  the  Code  and  the  facts  and 
circumstances  are  stated  which  show  that  the  testimony  of 
the  person  whose  deposition  is  proposed  to  be  taken  is  ma- 
terial and  necessary  for  the  party  making  the  application 
for  the  prosecution  or  diefense  of  the  action,  there  is  no 
reason  why  the  examination  should  not  be  allowed  and  the 
evidence  preserved  in  such  a  form  as  to  be  available  to 
eitlier  party  upon  the  trial  of  the  action. 

There  is  no  question  of  laches  upon  such  an  application. 
By  the  amendment  of  the  Code  made  in  1904  the  deposition 
rr\njjhr  tnkrn  nt  p^;^  ^-i^n^  Tinfnrn  nr  during-  t.hp  tria.1^  and 
f(Eis,  I  suppose,  means  just  what  it  says  and  the  deposition 
ijnay  be  taken  at  any  time  before  or  during  the  trial. 

The  order  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

The  foregoing  case  "  sweeps  away  many  technical  rules  which  were  fast 
growing  up  in  the  practice  of  examining  one's  adversary  before  trial 
16 
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and  establishes  the  rule  for  this  department  that  in  the  absence  of  bad 
faith  or  abuse  of  process  a  party  to  an  action  is  entitled_t"  pniarr^\f}ef  ]f\f, 
adversary  before  tria^  as_.t"  ^''^'.tiP  j^lli£h.  arematerial  to  the_  issues,  and 
of  which  he  has  knowledge,  and  tal?ft  ^is  rj^ppsition  for  use  on  the  trial : 


ana  that  It  IS  no  answer  to  such  application  that  the  party  making  it  can 
procure  the  evidence  from  other  persons,  or  could  subpoena  his  opponent 
for  the  trial."    McKeand  v.  Locke,  115  App.  Div.  175.  ,/ 


HERBAGE  v.  UTICA. 
109  N.  Y.  81.    Decided  1888. 

Appeal  from  an  order  which,  affirmed  an  order  modifying 
and  limiting  an  order  made  for  the  examination  of  the 
plaintiff  before  trial. 

Danfoeth,  J.  The  cases  cited  by  the  respective  counsel 
show  that  the  practice  in  relation  to  the  subject  is  not  uni- 
form throughout  the  various  departments  of  the  Supreme 
Court,  but  we  are  of  opinion  that  a  party  litigant  may,  in 
the  discretion  of  the  judge  to  whom  application  is  made 
under  the  provisions  of  sections  870,  872,  873  of  the  Code 
of  Civil  Procedure,  have  a  general  examination  of  his  ad- 
versary as  a  witness  in  the  cause,  as  well  before  as  at  the 
trial,  and  that  it  is  not,  as  of  course,  to  be  limited  to  an 
affirmative  cause  of  action,  or  an  affirmative  defense  set 
forth  in  favor  of  the  party  desiring  that  examination.  The 
order  appealed  from  was  so  limited,  not  according  to  the 
discretion  of  the  court,  by  which  it  might  have  been  re- 
strained, but  because,  as  appears  by  the  order,  the  court 
was  of  opinion  that  it  had  no  power  to  order  otherwise. 

The  order  appealed  from  should,  therefore,  be  reversed, 
and  the  case  remitted  to  the  Supreme  Court  for  further 
consideration,  without  costs  in  this  court  to  either  party.     * 

"  It  is  rarely  that  a  litigant  can  truthfully  state  that  the  testimony  of 
the  opposing  party,  in  regard  to  the  party's  affirmative  cause  of  action 
or  defense,  is  material  and  necessary  to  the  applicant.  It  may  be  ex- 
tremely convraiient  to  obtain  it  in  advance  of  the  trial  and  we  often  find 
in  papers  upon  these  motions  the  statement  that  such  evidence  is  neces- 
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sary  to  enable  the  applicant  to  prepare  for  trialfbut  no  such  ground  for 
examination  is  provided  for  in  the  Code.     That  would  transfer  the  pro- 
cedure into  a  pure  fishing  excursion  and  ignore  the  controlling  words, 
'  testimony    *    *    *    material  and  necessary.'    It  is  this  reason  which  has 
actuated  this  court  in  refusing  such  relief  in  the  exercise  of  discretion 
when  it  was  apparent  that  the  testimony  sought  to  be  elicited  would  be 
neither  material  nor  necessary.     But  where  a  defense  has  been  set  up 
which,  if  established,  and  unanswered,  would  destroy  the  cause  of  action, 
if  the  plaintiff  in  his  moving  papers  shows  that  he  desired  an  exam- 
ination of  the  defendant,  not  for  the  purpose  of  disclosing  that  defense 
which  has  already  been  disclosed  by  the  answer,  but  to  avoid  it,  then 
such  evidence  is  material  and  .necessary  to  the  plaintiff's  cause  of  action 
because  without  it  that  cause  would  be  gone.     Under  such  circumstances    / 
an  examination  may  be  had."     Schweinburg  v.  Altman,  131  App.  Div.  ^ 
795,  799.    Accordingly,  in  an  action  on  contract  where  the  answer  alleged  1 
a  cancellation  of  the  contract  by  defendant  in  accordance  with  the  terms  { 
thereof,  plaintiff  was  allowed  to  examine  defendant  before  trial. 


DIEFENDOEF  v.  FENN. 
125  App.  Div.  651.    Decided  1908. 

Cross-appeals  by  the  defendants,  A.  0.  Fenn  and  others, 
and  by  the  plaintiff,  from  an  order  granting  a  motion  to 
vacate  an  order  for  the  examination  of  the  defendants  and 
certain  others  before  trial  and  denying  the  said  motion  as 
to  the  defendant  A.  O.  Fenn. 

The  order  was  obtained  after  service  of  summons  and 
before  service  of  complaint. 

Gaynor,  J.  The  order  was  for  the  taking  of  the  depo- 
sition of  each  of  the  defendants  and  of  several-  others  who 
are  not  defendants.  It  was  vacated  as  to  every  one  except- 
ing the  defendant  Fenn  on  the  affidavit  of  the  plaintiff  on 
which  it  was  obtained. 

1.  As  the  right  to  take  the  deposition  of  parties,  and  that 
to  ta£e~the  deposition  ofpei^ons  who  are  not  parties,  de- 
'pends  on  different  facts,  theiFexaminations  should  natJie, 
mixed  up  in  the  same  order.  Section  870  of  the  Code  of 
Civil  Procedure  provides  for'  the  examination  of  parties; 
section  871  for  the  examination  of  persons  who  are  not  par- 
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ties;  and  then  section  872  prescribes  the  facts  which  have 
to  be  presented  by  affidavit  to  get  the  order  of  examination 
of  a  party,  and  those  which  have  to  be  so  presented  to  get 
the  order  for  the  examination  of  persons  who  are  not  par- 
ties. There  are  certain  facts  common  to  both  cases,  and 
other  facts  which  are  not,  but  applicable  to  only  one  case 
or  the  other. 

2.  The  order  was  obtained  after  the  service  of  the  sum- 
mons, but  before  the  complaint  was  served.  The  affidavit 
on  which  it  was  obtained  states  that  the  testimony  of  the 
defendants  and  all  of  the  others  named  "  is  material  and 
necessary  for  the  prosecution  of  this  action,"  and  later 
that  the  information  sought  is  "  for  the  purpose  of  not  only 
framing  her  complaint,  but  of  preparing  her  case  for  trial 
and  of  prosecuting  her  action."  Nor  may  these  things  be 
mixed  up;  they  depend  on  different  facts  and  conditions. 
When  the  taking  of  a  deposition  of  a  party  is  only  on  the 
ground  that  it  is  material  and  necessary  on  thetrialjji2?_ 
not  permitted  untilafter  issue~Eas  been  joined.  It  would 
be  difficult,  and  someHmes  impossible,  to  resffict  such  an 
examination  to  the  issues  until  such  issues  have  been  joined, 
and  there  being  no  reason  to  take  it  before  it  may  not  be 
taken.  (Hutchinson  v.  Simpson,  73  App.  Div.  520.)  J'esti- 
mony  may  be  taken  for  perpetuation  in  the  case  of  old,  sick 
or  infirm  persons^  or  of  persons  about  to  leave  the  State, 
under  the  more  lenient  rules  and  conditions  prescribed  by 
the_said  sectinns  nf  the  Onde;  but  such  a  case  is  not^£re,. 

3.  The  ground  that  the  testimony  is  necessary  for  the 
^purpose  of  preparing  for  trial  does  not  e-yist.     Thai,  is  r. 

(  loose  phrase  now  and j^n  used  inadvertently..  IEherfi_is 
no  provision  of  law  for  the  ^aminatinn_of  parties  or  wit- 
nesses  on  any  such  ground. 


4.  Nor  does  the  statute  provide  for  the  taking  of  depo- 
sitions to  enable  a  party  to  frame  his  pleading,  but  that  is 
levertheless  allowed  in  a  case  of  necessity  for  it.  (G-lenney 
y  V.  Stedwell,  64  N.  Y.  120.)  If  it  be  apparent  that  the  party 
is  able  to  frame  his  pleading  without  such  an  examination, 
he  should  not  be  allowed  to  have  it ;  and  that  a  pleading  may 
be  on  information  and  belief,  or  not  verified,  should  be  con- 
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sidered.    ( Waitzfelder  v.  Moses  Sons  &  Company,  120  App. 
Div.  144.)     Such  examinations  are  vexatious  when  unnec- 
essary.    Thfi_Bresent  action  is  one  for  damages  for  deceit 
bv_Ja1se  statpm^ntsln  respect  ot  bonds  sold  to  the  plai-ntiff. 
This  calls  for_a.  lean  common  law  complaint,  i.  e..^that  the 
renrespntati oris"  were  marlpythnt  tlT^/were_lalse,^that  the 
jiaffiiidants  knew  them  tobe_false/that  they  were  made  to 
jieceiye,  anddid  deceive.  The"  learned  counsel  for  the  plain-'" 
^iff  wants  to  allege  in¥is  complaint  not  only  that  the  repre- 
sentations were  false,  but  also  that,  on  the  contrary,  the 
truth  is  this  a-ndjhat.     Thislatter  woina~be"an  unnecessary j 
"~altegaTfon,  and  therefore  an  examination  to  frame  it  should! 
not  be  allowed.  ^ 

The  order  should  be  affirmed,  except  in  so  far  as  it  denies 
the  motion  in  respect  of  the  defendant  Fenn,  and  in  that 
respect  it  should  be  reversed  and  the  motion  granted.-/,!,, ' 


HEISHON  V.  KNICKERBOCKER  LIFE  INS.  CO. 

77  N.  Y.  278.    Decided  1879.  •^ 

Fer  Curiam.  A  motion  was  made  after  the  service  of 
the  summons  in  this  action,  upon  notice  served  upon  the 
defendants'  attorney,  at  Special  Term,  for  an  order  re- 
quiring the  two  individual  defendants  to  appear,  at  a  time 
and  place  to  be  specified,  and  be  examined,  for Jhe^purpose 
of  enabling  the  plaintiff  to  make  and  serve  his  complaint. 
"  as  provided  in  article  I,  title  3,  chapter  9,  of  the  Code  of 
Civil  Procedure."  Upon  such  motion  the  court  made  an 
order  requiring  the  two  defendants  to  appear,  at  a  time 
and  place  named,  before  the  judge  there  holding  the  court, 
for  the  purpose  of  their  examination,  "  and  on  such  other 
day  or  days  as  their  examination  may  be  adjourned  to;  " 
and  it  was  also  ordered  that  a  copy  of  the  order  be  served 
upon  defendants  on  or  before  a  day  named.  From  that 
order  the  defendants  appealed  to  the  General  Term,  where 
the  order  was  affirmed,  and  it  was  furtheir  ordered  there 
that  the  two  defendants  "  appear  personally  before  this 
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) 

^  court,  at  a  Special  Term,  to  be  held  j^tjchambers Jhereof, 
in  the  county  court  house  in  said  city,  on  the  8th  day  of 

JVEarch,  1879,  at  10  o'clock  in  the  forenoon,  and  on  such 
other  days  as  their  examination  may  be  adjourned  to,  and 
be  there  and  then  examined  as  witnesses,  in  accordance 
with  the  previous  order." 

,  The  right  of  the  plaintiff  to  have  the  examination  of 
these  two  defendants  is  strictly  statutory.     Independent  of 

khe  statute,  there  is  no  such  right.     The  court  has  no  in^ 

lierent  or  common  law  power  to order  the  examination. 

TEestatute  points  out  how  the  examination  is  to  be  pro- 
cured, and  that  mode  must  be  followed.  Section  872  of  the 
Code  provides  that  the  party  desiring  to  take  the  examina- 
tion must  make  an  affidavit  stating  certain  facts,  and  that 
he  may  present  such  affidavit  to  a  judge  of  the  court  in 
which  the  action  is  pending;  or  if  pending  in  the  Supreme 
Court,  to  a  county  judge.  Section  873  provides  that  the 
judge  to  whom  the  affidavit  is  presented  must  grant  an 
order  for  the  examination,  which  order  must  require  the 
party  to  be  examined  to  appear  before  the  judge  or  before 
a  referee  named  in  the  order,  for  the  purpose  of  taking 
the  examination,  at  a  time  and  place  therein  specified. 
Sections  876  and  880  provide  that  upon  proof,  by  affidavit, 
that  service  of  a  copy  of  the  order  and  of  the  affidavit  has 
been  duly  made,  the  judge  or  referee  must  proceed  to  take 
the  examination;  and  he  must  insert  in  the  same  every 
answer  or  declaration  of  the  person  examined,which  either 

^ party  requires  to  be  inserted;  and  that  he  must  certify  and 
file  it  in  the  office  of  the  county  clerk. 

I  No  power  is  anywhere  conferred  upon  the  court  to  order 
the  examination  or  to  take  it. 

The  court  at  Special  Term,  therefore,  had  no  power  to 
make  the  order  for  the  examination  of  these  defendants. 
It  matters  not  that  the  examination  was  ordered  to  be  taken 
before  the  same  judge  who  held  the  Special  Term.  It  was 
a_court^order,  and  not  the  order j^f^the^ judge ;  and  the  Gen- 
eral Term  had  no  power  to  order  the  examination  to  be 
had  at  a  Special  Term.  ""  — ~     —     _____ ™.       — — 
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As  there  was  no  power  to  make  the  order  the  appeal  to 
this  court  is  proper. 

The  orders  of  the  Special  and  General  Terms  must  be 
reversed,  and  the  motion  must  be  denied,  with  ten  dollars 
costs  of  the  motion  and  the  costs  of  the  appeals. 


JOHNSON  V.  NEW  HOME  SEWING  MACH.  CO. 

62  App.  Div.  157.    Decided  1901.    >^ 

AjpiraALjjyjiefendant  from  au-jarder  denying  defendant's 
motion  to  vacate  an  order  theretofore  granted  in  the  action 
for  the  examination  before  trial  of  one  George  W.  Albright, 
as  a  witness  for  the  plaintiff.    ^^^.,xtc^- 

Laughlin,  J.  The  order  was  granted  under  sections 
S71,  subdivision  5  of  872,  and  873  of  the  Code  of  Civil  Pro- 
cedure, upon  the  theory  that  the  witness  was  "  so  sick  or 
infirm  as  to  afford  reasonable  ground  to  believe  that  he 
will  not  be  able  to  attend  the  trial." 

The  order  must  be  reversed  upon  two  grounds:  (1)  It 
is  not  sufficiently  shown  that  the  witness  is  material,  and 
(2)  it  is  not  sufficiently  shown  that  he  is  so  ^ick  or  infirm 


as  to  afford  reasonable  ground  for  believing  that  he  will 
not  be  able  to  attend  the  trial. 

First.  The  only  moving  affidavit  relating  to  the  material- 
ity of  the  witness  is  that  of  the  plaintiff  who  merely  states 
Avhat  he  "  expects  "  to  prove  by  the  testimony  of  the  wit- 
ness whose  examination  is  sought  to  be  had.  Plaintiff  does 
not  state  that  he  has  had  any  conversation  with  Albright 
or  disclose  any  fact  or  circumstance  tending  to  show  that 
he  has  any  reasonable  ground  for  his  expectation  with  ref- 
erence to  the  testimony  that  may  be  given  by  Albright. 

Second.  The  order  was  granted  on  the  9th  day  of  March, 
1901,  and  the  moving  affidavits  were  verified  on  the  preced- 
ing day.  The  affidavit  with  reference  to  the  illness  of  the 
witness  was  made  by  plaintiff's  attorney.     It  is  to  the  effect 
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that  on  the  19th  day  of  October,  1900,  Albright  informed 
affiant  "  that  since  the  preceding  spring  he  has  been  an 
invalid  and  dangerously  ill  and  expected  to  die  at  any  time ; 
that  on  the  27th  day  of  November,  1900,  affiant  was  in- 
formed by  Albright's  attorney  that  said  Albright  was  then 
seriously  ill,  having  undergone  an  operation  for  appendi- 
citis and  was  not  expected  to  live,"  and  that  on  the  29th 
day  of  December,  1900,  Albright  filed  an  affidavit  in  a  pro- 
ceeding pending  in  the  Supreme  Court,  stating  in  substance 
that  he  was  attacked  with  appendicitis  on  the  1st  of  April, 
1899 ;  that  on  the  fifteenth  day  of  the  same  month,  when  he 
was  supposed  to  be  in  a  dying  condition,  he  underwent  an 
operation  for  appendicitis  and  was  unable  to  leave  his  apart- 
ment until  the  last  of  June,  when  he  went  to  Europe  for 
his  health,  and  was  "  unable  by  reason  of  said  sickness  and 
malarial  poisoning  to  attend  to  his  professional  work  ' ' 
until  about  the  15th  of  December,  1900. 

Defendant  read  in  opposition  to  the  motion  an  affidavit 
of  Albright  showing  that  he  was  and  had  been  since  the 
15th  day  of  December,  1900,  perfectly  well  and  attending 
to  his  professional  business. 

The  affidaAdt,  even  if  it  tended  to  show  the  serious  illness 
of  the  witness  inanv_months  prior  to  the  making  of  the 
motion^  but  failed~toshow  any  fact  nr  circumstance  indi- 

f'.atrnyJJ2f_cri-ntiTiiiRriP.p  pf  t.lip  illTi^aiP.  nr  in.nliilit.y^  wnnlrl  >>a- 

_clearlv  insufficient  to  comply  with  the  reasonable  require- 
ments of  these  provisioiis_of_the_Code ;  and,  manifesfe^ 
when  it  appeared  that  the  witness  had  regained  his  health, 

^~ffle~order  granted~"foiHiis  examination  should  have  been 
vacate 


Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs.  / 

In  Chittenden  v.  The  San  Domingo  Improvement  Co.,  132  App.  Div. 
169,  an  executrix,  suing  to  recover  the  value  of  legal  services  rendered  by 
her  testator,  was  ordered  to  serve  a  bill  of  particulars.  Under  section  872, 
subdivision  5,  she  was  held  entitled,  in  order  to  frame  the  bUl  of  par- 
ticulars, to  examine  third  persons  who  at  the  time  of  testator's  employ- 
ment were  officers  of  the  defendant  corporation. 
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TEBO  V.  BAKER. 
77  N.  Y.  33.    Decided  1879. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  reversing  an 
order  of  Special  Term  striking  out  the  answer  of  defendant 
Eliza  Baker.    ()|(vw(.<  , 

The  defendant  answered  in  this  action,  and  thereafter 
the  plaintiff  obtained  an  order  for  her  examination  before 
trial  under  the  provisions  of  the  Code  relating  to  depo- 
sitions. (Title  III,  art.  I,  §§  870,  872,  873.)  Jt  was  not 
seryed  upon  her,  but  upon  hfir  {^,|,t.9rnftyR.  She  did  not  ap- 
pear as  required  by  the  order,  and  on  application  of  the 
plaintiff,  the  Supreme  Court  at  Special  Term  made  an 
order  striking  out  her  answer  unless  she  appeared  for 
examination. 

Danfoeth,  J.  The  plaintiff  had  a  legal  right  to  the  order  | 
requiring  the  defendant  to  appear  for  examination,  but! 
unless  that  order  was  properly  served  the  court  had  no' 
jurisdiction  to  punish  her  for  not  obeying  it,  and  whether 
it  was  or  not  is  the  question  on  this  appeal.  1.  The  statute  J 
referred  to  does  not  in  terms  direct  the  order  to  be  served 
personally,  but  such  is  the  necessary  inference.  It  must 
require  "  the  party,  or  person,  to  appear  before  the  judge." 
It  must  be  served  within  the  State  (§  873),  and  "  if  the 
party  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled."  (§  874.)  These  provisions  relate  to  the 
same  person.  The  person  who  is  to  be  examined,  or  whose 
attendance  is  to  be  compelled,  is  obviously  the  ' '  party  or 
person  ' '  served.  That  person  cannot  be  the  attorney,  for 
his  examination  is  not  required,  and  no  one  but  the  client 
is  concerned  for  his  attendance.  But  section  875  declares 
that  ' '  a  copy  of  the  order  and  of  the  affidavit ' '  on  which 
it  was  granted  must  be  served  upon  the  attorney  for  each 
party  to  the  action,  who  is  required  thereby  to  appear  in 
like  manner  as  a  party  in  the  action.  The  different  lan- 
guage of  these  sections  shows  that  a  different  purpose  was 
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to  be  effected  by  the  two  modes  of  service.  But  section 
874  before  cited  also  declares  that  the  party  to  be  examined 
who  fails  to  obey  the  order  may  be  punished  in  like  manner, 
and  the  proceedings  thereon  are  the  same  as  if  he  failed  to 
obey  a  subpoena.  This  comparison  in  the  object  and  mode 
of  proceedings  permits  a  still  stronger  inference  that  the 
order„ffiu§t  be^  served  ,in__like  manner  as  a  subpoena^  the 
object  being  the  same;  and  by'^ectioir832  the"mo3eoi  serv- 
ing the  subpoena  is  pointed  out  with  great  detail.  It  says : 
^',To  compel  the  attendance  of  a  witness  the  origiria]  miist 
be  exhibited  to  him ;  n  fopj"  nr  n  i.\o}rot  nnaiaining  its  sub-_ 
stance  must  be  delivered  to  him,  and  travel  feeSj^  and  fees^ 
for  attendance  paid  to  him. ' '  And  by  secHonSSS  a  person 
so  subpoenaed,  or  a  person  who  fails  to  obey  an  order  re- 
quiring him  to  attend  and  bp  pyamined  ir  liahlp  ip  arlrJitinn 
to  punishment  for  contempt,  to  pay  damages,  and  fifty  dol- 
lars in  addition,  and  if  he  is  a  party  to  the  ^tion  in  which 
'he_was.  subpoenaed  the  court  may  as  an  qrlrlitinnal  pn-msb- 
ment  strike  ont  his  pleading.  It  is  under  this  section  that 
the  learned  counsel  for  the  appellant  upholds  the  action 
of  the  Special  Term. 

We  think  it  furnishes  no  support.  It  prescribes  no  pro- 
ceedings against,  or  punishment  for,  any  party  or  person 
who  has  not  been  personally  served  with  notice  by  sub- 
poena, or  order,  or  received  compensation  for  attendance, 
in  pursuance  of  its  terms.  This  is  expressly  declared  in 
regard  to  the  subpoena,  and  there  is  nothing  in  the  statute 
to  indicate  any  different  intention  as  to  the  order.  Both 
answer  the  same  purpose.  The  same  punishment  is  pre- 
scribed for  disobedience  to  either,  and  if  a  parti/  fails  in(i 
obedience,  whether  to  a  subpoena  or  order,  his  pleading 
may  be  stricken  out. 

But  again :  it  is  expressly  provided  by  the  Code  that  so\ 
much  of  it  as  relates  to  the  service  of  papers  and  permits 
service  other  than  personal,  does  not  apply  to  the  service 
of  a  summons  or  other  process;  or  of.^^papex.^to'bT'i'ngf.a 
party  into  contempt. 

We  think  the  judge  at  Special  Term  had  no  jurisdiction 
to  make  the  order  complained  of,  that  the  General  Term 
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committed  no  error  in  reversing  it,  and  therefore  that  the 
order  appealed  from  should  be  affirmed.  y 

But  it  was  held  in  Wolf  v.  U.  W.  &  P.  P.  Co.,  148  App.  Div.  623, 
First  Department,  that  the  court  may  stay  the  proceedings  of  a  non- 
resident party  who  refuses  or  fails  to  obey  an  order  for  his  examination 
before  trial,  even  though  it  has  not/ been  personally  served  within  the 
State.  Goldenberg  v.  Zirinsky,  114'^A.pp.  Div.  827,  Second  Department, 
contra. 


MIZAK  v.  CARBORUNDUM  CO. 
75  Misc.  205;  Aff'd,  151  App.  Div.  899.    Decided  1912. 

Application  for  an  order  amending  the  order  for  the 
physical  examination  of  plaintiff,  made  on  defendant's  ap- 
plication, under  Code  Civ.  Pro.,  §  873,  by  requiring  the 
physicians  making  such  examination  to  report  in  writing 
the  results  thereof  and  to  file  such  report  in  Niagara  county 
clerk's  office. 

Pound,  J.  Defendant  obtained  the  usual  order  for  the 
medical  examination  of  plaintiff  before  trial,  under  the 
Code  of  Civil  Procedure,  section  873.  Dr.  "Wilson,  named 
in  the  order  to  make  the  examination,  was  employed  by 
defendant  for  that  purpose.  He  made  the  examination, 
but  he  refuses  to  disclose  to  plaintiff's  attorney  what  he 
learned  as  a  result  thereof.  Plaintiff  now  moves  for  an  I  nl 
order  requiring  him  to  make  and  file  a  report  of  such/  '  ^ 
examination. 

Section  873  of  the  Code  of  Civil  Procedure  provides  that : 
"  Such  examination  shall  be  had  and  made  under  such  re- 
strictions and  directions  as  to  the  court  or  judge  shall  seem 
proper. ' ' 

It  is  urged  that  this  provision  authorizes,  at  least,  the 
court  to  require  such  report  to  be  made.  Under  the  terms 
of  the  section  ' '  the  experts  are  not  required  to  reduce  any- 
thing to  writing  or  to  make  any  report  to  the  court,  and  no 
provision  is  made  for  a  record  by  any  one. ' '  (0  'Brien,  J., 
in  Lyon  v.  Manhattan  E.  Co.,  142  N.  Y.  304.)     And  it  has 
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been  held  that  the  court  has  no  power  to  require  that  the 
evidence  of  the  physicians  be  taken  by  the  referee.  (Potter 
V.  Village  of  Hammondsport,  112  App.  Div.  91.) 

Common  practice  in  these  cases,  as  I  have  observed  it, 
seems  to  sustain  the  rule  formulated  by  Ingraham,  J.,  in 
Wood  V.  Hoffman  Co.  (121  App.  Div.  640),  where  he  says: 
"  The  knowledge  acquired  by  the  physician  during  the  ex- 
amination is  no  different  from  the  knowledge  acquired  by 
a  physician  who  examines  a  patient  under  other  circum- 
stances, and  any  party  can  procure  the  testimony  of  this 
physician  by  calling  him  upon  the  trial.  ' 

As  is  well  known,  orders  for  these  physical  examinaiix)ns, 
made  without  statutory  pntTinn'ty^  wpvp  vigorously  con- 
demned as  an  arbitrary  and  unwarranted  extension  of  the 
power  of  the  court  in  McCjuigan  v.  D.  L.  &  W.  E.  E.  Co.,  129 
"  N.  Y.  SOTTollowing  Union  Pacific  E.  E.  Co.  v.  Botsford,  141 
U.  S.  250.  These  holdings  were  baaed  on^e  sacred  right 
of  the  individual  to  be  Iplalnrig-— jjip  i-nyiolability-nf  the 
pPT'Sf!!' ~^^^t   ^"^^    i^rnpyirlmentto    t.Tift    Cnrlfl   pftrrm'tting  the 

court  to  order  such  examinations  (Laws  of  1893,  chap.  721) 
was_upiield~asc,nTistif.ntional  in  Lvon  ^^  Mgnjiattgn  T?  r.r, 
(142  N.  Y.  298),  and  for  nearly  twenty  years  p1aint,i,ffR  in 
personalhijury  cases  hayp  been  required,  almost  as  mattej^ 

'^ofj30urse.  to  submit  to  a  physical  examination__bv_physi- 
cians  appointed  by  the  court_at^the  instance  of  the  defend- 

~ant.  to  qualify  them  as  wTtrTeRses  for  the  dpfeuRfi  on  the 
trial,  if  so  needed. 

Judge  O'Beien  said  in  the  Lyon  case  (supra),  "  The 
power  conferred  by  the  amendment  should  never  be  used  in 
such  a  way  as  to  leave  any  doubt  as  to  the  fairness  and  good 
faith  of  the  proceeding,  otherwise  it  may  prove  to  be  a  sword 
instead  of  a  shield.  It  should  be  a  fair  and  open  inquiry 
after  truth,  in  which  both  sides  are  or  may  be  actors.  If 
it  is  used  only  for  the  purpose  of  enabling  the  defendant  to 
prepare  expert  witnesses  to  give  testimony  at  the  trial  it 
will  be  hardly  possible  to  keep  the  fact  from  the  jury,  and 
it  is  easy  enough  to  see  how  such  an  element  in  the  case 
might  be  used  to  excite  sympathy,  stimulate  prejudices, 
and  in  some  cases  possibly  to  enhance  damages." 
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But  experience  teaches  that  a  fairly  conducted  open  ex- 
amination of  plaintiff,  by  reputable  physicians,  at  the  in- 
stance of  defendant,  is  of  the  greatest  value,  not  only  as 
a  protection  of  the  defendant  from  unfounded  claims,  but 
also,  in  many  cases,  as  a  protection  of  the  plaintiff  from 
the  imputation  of  malingering  and  perjury. 

This  examination  is  not  an  absolute  right.  It  must  ap- ' 
pear  that  the  defendant  is  ' '  ignorant  of  the  nature  and  ex- 
tent of  the  injuries  complained  of."  The  court  must 
protect  the  plaintiff  from  disreputable  or  objectionable 
handling.  A  woman  plaintiff  may  not  be  required  to  sub- 
mit to  an  examination,  except  by  physicians  and  surgeons  of 
her  own  sex.  (Potter  v.  Village  of  Hammondsport,  supra.) 
When  the  nature  of  the  proposed  examination,  as  by  the 
administration  of  antesthetics  or  drops  of  atropine  in  the 
eye,  might  possibly  endanger  the  plaintiff's  health,  the 
court  will  not  require  the  hazard  to  be  taken  if  the  plaintiff 
objects;  other  directions  and  restrictions  as  to  the  making 
of  the  examination  may  be  imposed. 

Subject  to  these  qualifications  the  language  of  Williams, 
J.,  in  the  Potter  case  {supra),  indicates,  I  think,  the  legisla- 
tive intent.  He  says :  "  It  seems  to  us  the  defendant  should 
be  permitted  to  have  its  own  physicians  or  surgeons,  the 
persons  it  would  rely  upon  to  aid  it  in  the  trial,  make  the 
examination,  providing  they  are  reputable  and  not  person- 
ally objectionable  to  the  plaintiff." 

Plaintiff's  physicians  file  no  report,  are  subject  to  no  ex- 
amination before  trial,  do  not  disclose  their  knowledge  or 
information  to  the  defendant  without  the  plaintiff's  con- 
sent. They  give  their  evidence  in  court  upon  the  trial.  A 
defendant  in  a  negligence  case  may  not  be  compelled  to  dis- 
close before  trial  what  the  physical  examination  of  plain- 
tiff by  its  physicians  reveals,  any  more  than  it  may  be  com- 
pelled to  disclose  what  it  expects  to  prove  by  its  other  wit- 
nesses. Equality  in  this  respect  is  fair.  The  real  purpose 
of  the  examination  is  to  discover  to  defendant ' '  the  nature 
and  extent  of  the  injuries  complained  of."  The  section 
gives  the  court  no  express  authority  to  require  the  defend- 


U 


254 


INCIDENTAL   PBACTICE. 


ant's  physicians  to  disclose  before  the  trial  the  results  of 
their  examination  of  plaintiff,  and  I  shall  not  venture  to 
imply  such  authority.  The  failure  of  the  legislature  to  re- 
quire any  examination  of  the  examining  physicians  before 
the  referee,  or  any  report  to  be  made  and  filed  by  them,  is, 
to  my  mind,  satisfactory  evidence  that  nothing  of  the  kind 
was  contemplated  when  the  amendment  of  1893  was  enacted, 
and  that  it  was  expected  that  such  physicians  would  merely 
testify,  like  other  witnesses,  on  the  trial,  if  called  by  either 
party. 

It  is  urged  by  plaintiff  that  Dr.  Wilson  is  an  officer  of  the 
court,  by  virtue  of  his  designation  as  an  examining  physi- 
cian and  surgeon  under  the  order  herein,  and  that  the  court, 
therefore,  has  inherent  power  to  order  him  to  make  such 
report.  But  the  physicians  and  surgeons  designated  under 
section  873  take  no  oath  of  office  and  have  no  statutory  fees. 
While  the  court  may,  in  its  discretion,  designate  physicians 
and  surgeons  not  nominated  by  the  defendant,  they  are 
"under  no  duty  or  obligation  to  act  until  defendant  employs 
them  to  make  the  examination.  Thus  they  necessarily  be- 
come The"  einployees  of  the  defendant  before  they  act  and, 
when  they  act,  it  is  in  that  capacity.  As  the  very  object  of 
the  section  would  be  defeated  if  they  did  not  thoroughly 
make  the  examination  and  freely  and  fully  impart  to  de- 
fendant the  results  thereof,  they  should  be  satisfactory  to 
defendant,  provided,  always,  that  there  are  no  objections 
to  their  personal  character  or  professional  standing  or  to 
their  availability  in  a  given  case.  I  conclude  that  they  canV  f 
not  be  compelled,  as  officers  of  the  court,  to  make  a  repon;!/ 
to  it.  ' 

Motion  denied. 

,  The  section  does  not  authorize  an  order  directing  a  physical  examina- 
tion apart  from  or  independent  of  an  examination  op  plaintiff  as  a  wit- 
ness before  trial.  Lyon  v.  M.  R.  Co.,  142  N.  Y.  298.  But  the  oral  exam- 
ination should  be  limited  to  inquiries  as  to  the  nature  and  extent  of  the 
injuries  complained  of  and  the  place  where  and  the  peculiar  manner  in 
which  the  injuries  were  received,  so  far  as  necessary  to  enable  defendant 
to  ascertain  their  nature  and  extent.  Potter  v.  Hammondsport,  112  App. '' 
Div.  91. 
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WHITLACH  V.  FID.  &  CAS.  CO. 
21  App.  Div.  124.    Decided  1897. 

Appeal,  by  plaintiff  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  for  plaintiff  for  $120,  and  also  from 
an  order  denying  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes.     f.x*%^t  >  ■ ';«."  :^'">- 

The  action  was  brought  to  recover  under  an  accident  in- 
surance policy.  Defense  that  death  was  due  to  injuries 
wantonly  inflicted  upon  himself  by  the  insured. 

Hatch,  J.  *  *  *  We  should  find  no  difficulty  in  affirming 
the  judgment  in  this  case  were  it  not  for  the  fact  that  a  fatal 
error  was  committed  upon  the  trial  in  compelling  the  plain- 
tiff to  read  the  whole  of  an  answer  contained  in  the  depo- 
sition as  a  condition  of  reading  any  part  of  it.  This  matter 
arose  in  this  wise:  The  question  in  the  deposition  was, 
"About  how  far  down  the  bed?  A.  The  hand  was  laying 
out  about  as  far  as  the  index  finger  would  reach.  It  was 
laying  about  that  distance  on  the  barrel  of  the  muzzle 
(pointing  to  the  first  joint  of  the  index  finger),  and  so  I 
held  that  he  must  have  held  his  right  hand  up  this  way,  and 
held  the  barrel  with  his  left.  (Illustrating.)  I  was  the 
first  one  that  got  in  the  room,  and  I  noticed  that. ' '  Counsel 
for  the  plaintiff  insisted_on  ojpitting  that  part  of  the  an||?^er 
we  have  italicized.  Counsel  for  the  defendant  objecteT 
leaving  this  part  of  the  answ*:  out,  stating  that ' '  He  vcd 
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read  all  his  answer,  or  take  none  o£ut. ' '  The  court :  "  If 
yoii  read  part  of  the  answer  my  juffgmlht  would  be  you 
would  have  to  read  it  all  or  leave  it-;^U  out. "  The  plaintiff 
excepted  to  the  ruling!*  Subsequent^jhe  plaintiff  read  the 
whole  answer,  with  the  statemenfl^fS^^  did  not  intend  to 
thereby  -^ive  his  excepti<^  There  canTe  no  question  but 
that  the  pSlii^ralar  pointWhich  was  here  presented  was 
fully  underst^ra  by  the  court  and  by  both  counsel ;  and  the 
language  used  ^  the  court  wf^ile  expressed  in  the  form  of 
iiS^dgmtei^was,  to  all  intents  and  purposes,  a  ruling  upon 
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the  question  presented.  Counsel  and  court  understood  that 
the  plaintiff,  if  he  read  any  part  of  the  answer,  was  com- 
pelled to  read  the  whole ;  and  it  was  to  this  ruling  that  the  %fjj< 
plaintiff's  exception  was  taken.  The  question  is,  therefore, 
fuUy  presented.  The  ruling  was  wrong.  The  error  was 
prejudicial,  or  may  have  been.  That  part  of  the  answer 
which  was  objected  to  did  not  state  any  fact;  it  expressed 
an  opinion  as  to  how  the  shooting  could  have  been  done,  and 
was  a  statement  of  the  particular  theory  held  by  the  witness 
to  account  for  the  wound  and  the  death  of  the  deceased.  /  It 
was  incompetent  as  testimony  and  could  not  have  been  read 
by  the  defendant,  if  omitted  by  the  plaintiff,  unless  the  latter 
consented.  If  accepted  by  the  jury,  it  accounted  for  the 
death  by  showing  that  it  was  suicidal,  and  consequently  set- 
tled the  case  in  fa^pr  of  the  defendant.  The  ruling,  there- 
fore, forced  the  oe^indant  to  read  incompetent  testimony, 
which  went  to  the  extent  of  determining  the  case  adversely 
to  his  contention,  and  in  effect  affixed  a  penalty  for  reading 
that  which  was  competent  and  to  which  he  was  clearly 
entitled. 

For  this  error  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 


y^  I2.  Discovery.    Code  Civ.  Pro.  §§  803-9.    Gen.  Rules  14-16. 


PO"VSfERS  V.  ELMENDORF. 
4  How.  PR.  60.    Decided  1849.      "^ 

Albany  Special  Term,  July,  1849. 

This  was  an  application  on  behalf  of  the  plaintiffs  to  re- 
quire the  defendants  to  give  them  an  inspection  and  copy 
of  certain  papers  and  documents  relating  to  :i&eir  defense. 
The  petition  states  that  both  actions  are  brought  to  recover 
certain  lands  in  the  county  of  Ulster  —  that  the  defendant 
Nicholas  Ehnendorf  in  his  own  right  and  the^^defendants 
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ill  the  second  action,  as  the  tenants  and  in  right  of  Nicholas 
Elmendorfj  claim  that  one  William  H.  Elmendorf,  at  the 
time  of  his  death,  was  seized  in  fee  of  and  well  entitled  to 
the  lands  sought  to  be  recovered  in  both  actions,  and  that 
the  defendant  Nicholas  Elmendorf  inherited  the  lands  as 
hife  heir-at-law.  The  petition  further  states  that  "  the  dis-i 
covery  and  production  of  the  title  papers  and  deeds,  vest-l 
ing  or  supposed  to  vest  title  to  said  premises  in  the  said 
William  H.  Elmendorf,  are  necessary  to  enable  the  plain- 
tiffs to  reply  properly  to  the  answers  and  to  prepare  for 
trial." 

The  defendants,  in  opposition  to  the  motion,  produced 
their  own  affidavit  and  the  affidavit  of  their  attorneys,  all 
swearing  that  they  had  not  had  in  their  possession  or  con- 
trol, since  the  commencement  of  these  actions,  any  of  the 
conveyances  or  title  deeds  referred  to  in  the  plaintiffs'  peti- 
tion, except  a  certain  deed  described  in  the  affidavits. 

Harris,  J.  The  decision  of  the  question  before  me  in- 
volves the  practical  application  of  that  part  of  the  388th 
section  of  the  Code,  which  provides  that  "  the  court  before^ 
which  an  action  is  pending,  or  a  judge  or  justice  thereof, 
may,  in  their  discretion,  and  upon  due  notice,  order  either 
party  to  give  to  the  other,  within  a  specified  time,  an  in- 
spection and  copy,  or  permission  to  take  a  copy  of  any 
books,  papers  and  documents  in  his  possession,  or  under 
his  control,  containing  evidence  relating  to  the  merits  of 
the  action,  or  the  defence  therein. ' '  By  the  Revised  Statutes 
a  similar  power  was  conferred  upon  the  Supreme  Court 
(2  R.  S.  199,  §  21),  but  by  the  succeeding  section  it  is  de- 
clared that  in  the  exercise^  of  this  power  the  court^  shall  be 
governed  by  the  principles  and  practice  of_the(Jourt  of 
CEancervwn_gompelling  discovery.  Under  thisrestricEion~ 
ft  has  beeiMinderstood  that  a  party  could  only  obtain  a  dis- 
covery  of  such  papers  and  documents,  m  the  possession  or~ 
bontrol  of  his  adversary,  as  might  furnish  eviden'ce  in  his 

nT,T^     hphaTfjTprm_f>ia    trial         (MppkincyH    ggf  '  Cromwell,    1 

SSafrSrcrRepTegS.)    in  Cooper's  Eq.  PI.  58,  the  rule  in 
chancery  is  stated  to  be,  that  a  plaintiff  in  a  bill  of  discov- 
17 
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ery,  "  shall  only  have  discovery  of  ivliat  is  necessary  for 
his  oivn  title,  as  of  deeds  he  claims  under,  and  not  pry  into 
that  of  the  defendant."  If  this  rule  is  to  be  applied  to  the 
construction  of  the  provision  of  tlie  Code  already  cited,  it 
is  obvious  that  the  plaintiffs  in  these  actions  are  not  en- 
titled to  the  discovery  they  seek.  They  do  not  pretend  that 
the  defendants  have  within  their  power  any  papers  or 
documents  which  they  wish  to  use  in  support,  of  their  title 
to  the^remises!  On  the  contrary,  they  avow  it  to  be  their 
purpose,  in  asking  for  this  discovery,  to  ascertain  upon 
what  evidence  the  defendants  expect  to  protect  their 
possession. 

The  language  of  the  Code,  it  is  to  be  obsei'ved,  is  sub- 
stantially the  same  as  that  contained  in  the  21st  section  of 
the  Revised  Statutes,  referred  to.  In  its  terms  it  is  broad 
enough  to  authorize  an  order  for  the  discovery  of  any  books, 
papers  or  documents,  which  may  contain  any  evidence  per- 
tinent to  the  merits  of  the  action  on  either  side.  The  re- 
striction contained  in  the  22d  section  of  the  Eevised  Stat- 
utes is  not  found  in  the  Code.  From  the  absence  of  this 
restriction  it  might  be  fairly  inferred  that  the  legislature 
did  not  intend  that  the  court  should  hereafter  be  governed 
by  the  principles  and  practice  of  the  Court  of  Chancery  inii^  "' 
compelling  the  discovery.  But  that  this  is  so  —  that  it  was'^ 
intended  that  the  court  should  have  the  power,  in  any  case 
where  either  party  has  in  his  possession  or  power  papers  or 
documents  containing  evidence  bearing  upon  the  merits  of 
the  action,  to  compel  such  party  to  exhibit  such  papers  and 
documents  to  the  adverse  party  when,  in  the  exercise  of  its 
discretion,  it  should  deem  such  discovery  proper,  is,  I  think, 
made  certain  by  reference  to  the  means  prescribed  for 
enforcing  obedience  to  the  order  for  such  discovery.  By 
the  Revised  Statutes,  the  plaintiff,  if  he  disobeyed  the  order, 
might  be  nonsuited,  and  the  defendant  might  be  debarred 
from  any  particular  defense  to  which  the  discovery  sought 
related,  or  his  plea  or  notice  might  be  stricken  out.  To 
these  remedies  the  court  was  expressly  confined.  (2  R.  S. 
200,  §  26.)     They  all  evidently  contemplate  a  discovery 
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sought  for  the  purpose  of  using  the  evidence  to  be  obtained 
against  the  party  who  is  required  to  furnish  it.  None  of 
them  are  adapted  to  a  case  where  a  party  seeks  a  discovery 
of  evidence  upon  which  his  adversary  relies  to  establish  his 
side  of  the  issue.  But  it  is  not  so  in  the  Code.  There  it  is 
provided  that,  ' '  if  compliance  with  the  order  be  refused, 
the  court,  on  motion,  may  exclude  the  paper  from  being 
given  in  evidence. ' '  But  of  what  avail  Avould  this  provision 
be,  if  a  discovery  could  only  be  had  of  papers  and  docu- 
ments, which  the  party  asking  for  the  discovery  wished  to 
use  as  evidence?  It  certainly  would  be  no  j)unishment  to 
say  that,  upon  his  refusing  to  make  the  discovery,  his  ad- 
versary, who  sought  thus  to  obtain  evidence  beneficial  to 
himself,  should  be  deprived  of  such  advantage.  It  cannot 
be  doubted  that  the  framers  of  the  Code  intended  to  confer 
upon  the  court  the  power  to  require  a  party  to  disclose  to 
his  adversary  any  documentary  evidence  within  his  power, 
upon  which  he  expects  to  rely  upon  the  trial.  Indeed,  as 
the  Code  was  originally  reported  by  the  commissioner,  no 
other  remedy  was  provided  for  a  refusal  to  comply  with  an 
order  for  discovery.  The  legislature,  foreseeing  that  such 
a  remedy  would  not  be  adapted  to  cases  in  which  the  party 
seeking  the  discovery  wished  to  use  the  evidence  in  his  own 
behalf,  also  authorized  the  court  to  punish  the  party  refus- 
ing to  make  the  discovery  —  so  that,  as  this  section  of  the 
Code  was  finally  amended  and  adopted,  ample  discretionary 
power  is  vested  in  the  court  to  enforce  obedience  to  any 
order  it  may  make  for  the  discovery  of  papers  and  docu- 
ments by  appropriate  punishment  for  disobedience.  In  a 
case  like  that  now  before  me,  where  one  party  desires  to 
ascertain  what  documentary  evidence  his  adversary  holds 
upon  which  he  is  relying  to  sustain  himself  upon  the  trial, 
it  is  enough,  if  he  refuses  to  make  the  discovery,  to  say  that 
he  shall  not  be  permitted  to  avail  himself  of  such  docu- 
mentary evidence.  On  the  other  hand,  when  the  party,  ask- 
ing for  the  discovery,  supposes  the  evidence  will  be  bene- 
ficial to  himself,  the  court  must  devise  some  other  method 
of  punishing  the  party  who  refuses  to  obey  its  order, 
adapted  to  the  circumstances  of  the  particular  case. 


260 


IXCIDE:^rTAL    PRACTICE. 


The  power  thus  conferred  upon  the  court  is,  in  my  judg- 
ment, better  adapted  to  attain  the  ends  of  justice,  than  the 
more  restricted  power  it  before  possessed.  I  can  see  no 
good  reason  why  a  party  should  be  permitted  to  withhold 
from  the  knowledge  of  his  adversary  documentary  evidence 
affecting  the  merits  of  the  controversy,  only  to  surprise 
him  by  its  production  at  the  trial.  Unless  for  some  satis- 
factory reason,  to  be  made  apparent  to  the  court,  each  party 
ought  to  be  required,  when  it  is  desired,  to  disclose  to  the 
other  any  books,  papers  and  documents  mthin  his  power, 
which  may  contain  evidence  pertinent  to  the  issue  to  be 
tried.  If  the  evidence  thus  disclosed  should  be  conclusive 
upon  the  issue,  the  parties  may  be  saved  the  expense  of  a 
trial  —  and  if  not,  they  will  come  to  the  trial  upon  equal 
terms,  each  prepared,  so  far  as  the  evidence  within  his 
reach  will  enable  him  to  do  so,  to  maintain  his  side  of  the 
controversy.  This  I  believe  to  have  been  the  intention  of 
the  legislature,  and  this  I  regard  as  the  true  construction 
of  their  enactment  on  this  subject.  'I  shall,  therefore,  di- 
rect that,  within  ten  days  after  service  of  a  copy  of  the 
order,  the  defendants  deliver  to  the  plaintiffs'  attorneys 
copies  of  all  papers  and  documents  in  their  possession  or 
under  their  control,  upon  which  they  will  rely  at  the  trial 
of  these  actions,  as  containing  evidence  to  sustain  the  alle- 
gation in  their  answers  that  William  H.  Elmendorf  died 
seized  in  fee  and  well  entitled  to  the  premises  sought  to  be 
recovered,  and  that  the  plaintiffs  have  ten  days,  after  the 
time  for  delivering  such  copies  shall  expire,  to  reply  to  the 
defendants'  answers.  The  order  will  further  direct  that, 
in  case,  after  receiving  such  copies,  the  plaintiffs  shall  de- 
sire an  inspection  of  the  original  papers  and  documents, 
the  defendants  shall  give  them  such  inspection  at  the  office 
of  their  attorneys,  upon  five  days'  notice  of  the  time  when 
they  will  attend  for  that  purpose.  As  I  understand  the 
statute,  this  is  all  the  order,  made  in  the  first  instance, 
should  contain.  Upon  the  failure  of  the  defendants  to  com- 
ply with  the  order  the  plaintiffs  may  apply  for  a  further 
order  that  any  papers  and  documents,  of  which,  by  the 
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terms  of  the  order,  copies  ought  to  have  been  furnished, 
shall  be  excluded  as  evidence  upon  the  trial,  or  for  such 
other  appropriate  order  as  the  circumstances  of  the  case 
may  justify.  The  first  order  may  be  made  by  a  judge  or 
justice  out  of  court,  but  the  second  order  can  only  be  made 
by  the  court  upon  evidence  of  a  refusal  to  comply  with  the 
first. 


From  opinion,  Ehoades  v.  Schwartz,  52  App.  Div.  379, 
381 :  ' '  Irrespective  of  any  statutory  provision  relating  to 
the  discovery  and  inspection  of  papers,  it  is  within  the  com- 
petency of  the  court  in  a  proper  case  to  require  the  deposit 
of  a  paper  shown  to  be  material  on  the  trial  of  issues  be- 
tween parties.     That  power  was  asserted  .long  ago.     In 
3ackson  ex.  dem.  Titus  v.  Jones  (3  Cow.  17),  which  was,  like 
this,  an  action  in  ejectment,  the  defendant  relied  for  his 
defense  on  certain  deeds.     The  plaintiff  asked  that  they  be 
impounded  for  inspection  on  the  ground  that  he  expected 
to  be  able  to  prove,  with  proper  opportunity  for  that  pur- 
pose, that  the  deeds  were  forgeries,  and  the  court  granted 
a  rule  that  the  deeds  be  deposited  with  the  county  clerk. 
And  so,  where  suit  was  brought  against  the  maker  of  a  prom- 
issory note,  the  defendant,  upon  the  allegation  that  he 
believed  the  note  was  a  forgery,  and  that  he  could  prove  it 
to  be  so  if  the  court  would  direct  it  to  be  deposited  where 
his  witnesses  could  have  reasonable  access  to  it,  moved  for 
an  order  that  the  plaintiff  be  required  to  deposit  the  note 
with  one  of  the  officers  of  the  court;  the  motion  was  granted, 
and  it  was  ordered  that  the  paper  be  deposited  with  the 
clerk  of  the  Supreme  Court,  and  that  the  defendant's  wit- 
nesses should  have  access  to  it.     But  as  it  does  not  appear 
here  that  the  defendants  intend  to  stand  upon  this  deed, 
and  that  (as  the  subject  is  now  presented  to  us)  its  ma- 
teriality is  not  and  cannot  be  clearly  shown  until  the  plead- 
ings are  before  the  court,  we  think  the  order  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements,  but  with- 
out prejudice  to  the  right  of  the  plaintiff  to  renew  the 
motion  at  the  proper  time. 
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DONOGHUE  V.  CALLANAN. 
152  App.  Drv.  163.    Decided  1912. 


Appeal,  by  plaintiff  from  an  order  denying  plaintiff's 
motion  for  the  production,  discovery  and  inspection  of  a 
certain  bottling  machine. 

DowLiNG,  J.  This  is  an  appeal  from  an  order  denying 
a  motion  for  the  production,  discovery  and  inspection  of  a 
certain  machine  known  as  a  "  fountain  "  and  used  by  the  vm'tf. 
respondents  in  filling  bottles  as  well  as  in  testing  them  td 
determine  their  fitness  for  use.  The  action  is  brought  to 
recover  damages  sustained  by  reason  of  the  explosion  of 
a  bottle  containing  seltzer  water,  furnished  by  respondents 
to  their  customers  Kelly  &  McCreesh,  the  defendants,  and 
one  of  the  averments  of  the  complaint  is  as  follows : 

"  Ninth.  That  the  said  defendants,  William  H.  Callanan 
and  Frank  (or  Francis)  McDermott,  doing  business  under 
the  name  of  '  0.  K.  Bottling  Company '  as  aforesaid,  had, 
on  or  before  the  said  27th  day  of  July,  1909,  through  their 
agents  and  servants,  so  carelessly,  negligently,  unskilfully, 
wrongfully  and  unlawfully  filled  and  dangerously  charged 
the  said  seltzer  water  bottle  so  furnished  to  and  used  in  the 
said  liquor  saloon  on  said  day,  that  the  same  exploded  with 
great  force  and  violence  and  portions  thereof  were  then 
and  there  hurled  with  great  force  and  violence  against  the 
plaintiff  (who  was  lawfully  in  the  said  saloon  on  the  said 
day)  and  thereby  caused  the  aforesaid  serious  and  perma- 
nent injuries  to  the  plaintiff  to  his  great  loss  and  damage 
as  aforesaid." 

In  his  affidavit  in  support  of  this  motion  the  plaintiff 
shows  that  the  defendant  Callanan  has  been  examined  be- 
fore trial  and  that  it  appears  therefrom  that  the  firm  of 
Callanan  &  McDermott  at  the  time  of  the  accident  used  a 
machine  known  as  a  "  fountain  ' '  to  fill  and  charge  the  bot- 
tles containing  seltzer  water  and  to  test  them  before  filling 
for  distribution  to  their  customers.  This  ' '  fountain  ' '  is 
still  in  the  possession  of  defendants,  and  it  is  the  purpose 
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of  plaintiff  to  prove  that  it  was  improper  and  inadequate 
for  the  purpose  for  which  it  was  used,  and  then  to  demon- 
strate that  the  explosion  of  the  bottle  was  due  to  defects  in 
the  process  of  charging  and  filling.  The  present  applica- 
tion is,  therefore,  made  under  section  803  of  the  Code  of 
Civil  Procedure,  reading  as  follows:  "A  court  of  record, 
other  than  a  justices '  court  in  a  city,  has  power  to  compel 
a  party  to  an  action  pending  therein,  to  produce  and  dis- 
cover, or  to  give  to  the  other  party,  an  inspection  and  copy, 
or  permission  to  take  a  copy,  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  in 
his  possession  or  under  his  control,  relating  to  the  merits 
of  the  action,  or  of  the  defense  therein. ' '  The  words  ' '  or 
to  make  discovery  of  any  article  -  or  property ' '  were  in- 
serted by  chapter  173  of  the  Laws  of  1909,  and  were  added 
to  enlarge  the  power  of  the  court  which  theretofore  had  been 
limited  to  the  discovery  and  inspection  of  a  book,  document 
or  paper.  (Pina  Maya-Sisal  Co.  v.  Squire  Mfg.  Co.,  55 
Misc.  Eep.  325;  Danahy  v.  Kellogg,  70  id.  25.)  Since  the 
new  amendment  took  effect  it  has  been  held  that  an  order 
was  properly  granted  thereunder  for  the  production  and 
discovery  of  a  laundry  appliance  called  an  "  extractor" 
mth  all  its  parts,  pieces  and  appliances,  for  an  inspection 
thereof  by  plaintiff,  and  her  attorney,  accompanied  by  a 
photographer  and  two  experts,  and  for  the  photographing 
of  the  machine  or  any  of  its  parts.  (Cleary  v.  Clark,  140 
App.  Div.  934.)  In  Beyer  v.  Transit  Development  Co. 
(139  App.  Div.  724)  an  order  was  affirmed  under  which 
plaintiff  was  allowed  to  go  upon  the  premises  occupied  by 
defendant  (where  the  accident  occurred)  to  obtain  a  sample 
of  the  water  used  by  defendant  in  filling  its  boilers,  in  order 
that  an  analysis  might  be  made  of  it,  for  the  purpose  of 
determining  whether  the  water  was  proper  for  the  purposes 
to  which  it  was  put  by  defendant.  Here  it  is  apparent  that 
the  plaintiff  cannot  hope  to  establish  these  defendants' 
liability,  predicated  upon  their  negligence  and  unskilful- 
ness  in  filling  and  charging  the  bottle  in  question,  without 
an  opportunity  of  inspecting  the  machine  by  which  those 
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operations  were  performed  and  which  is  still  in  their  pos- 
session. 11h£— photographing  thereof  is  a  desirable  and 
proper  incident  to  the  desired  discover}''! 

The  order  appealed  from,  will,  therefore,  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and 
granted,  with  ten  dollars  costs. 


DICK  V.  PHILLIPS. 

41  HUK,  603.    Decided  1886. 

Appeal  from  an  order  of  the  Erie  Special  Term,  refusing 
to  vacate  an  order  made  by  the  Allegany  county  judge,  di- 
recting the  defendant  to  be  examined,  as  an  adverse  party 
before  trial,  and  to  produce  certain  books  and  papers  for 
examination  and  inspection. 

Smith,  P.  J.  The  order  of  the  county  judge,  so  fas  as 
it  directs  the  defendant  to  be  examined,  appears  to  be  regu- 
lar, and  the  Special  Term  properly  refused  to  interfere 
with  it.  But  that  portion  of  it  which  directs  the  produc- 
tion of  books  and  papers  for  examination  and  inspection 
is  of  questionable  propriety. 

We  are  of  the  opinion  that,  under  the  present  Code,  a 
party  cannot  be  compelled  to  produce  his  books  and  papers 
for  the  examination  and  inspection  of  his  adversary,  before 
trial,  except  in  the  mode  pointed  out  in  article  4,  chapter  8  , 
of  the  Code.  The  proceeding  must  be  by  a  verified  petition^ 'y^/ 
praying  for  the  discovery  or  inspection  sought,  "and  the  only 
order  that  can  be  made  in  the  first  instance  is  one  directing 
the  party  against  whom  the  discovery  or  inspection  is  asked 
to  allow  it,  or  in  default  thereof,  to  show  cause  why  it 
should  not  be  done.  In  other_words,  a  perempiaxy_order, 
mmpelliTip;  a.  prodnfiinrrnf  W>Va  g-nrl  papers  for^exgjniiia- 
tion  and  inspection,  cannot  be  granted  eH:  parfe.  The  stat- 
ute is  intended  to  secure  to  the  party  proceeded  against  an 
opportunity  to  show  cause  against  the  granting  of  the  ap- 
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plication,  and  an  order  that  deprives  Mm  of  that  right 
cannot  be  upheld. 

The  respondents'  counsel  refers  to  section  853  and  sub- 
division 7  of  section  872,  as  authorizing  the  order.  We  do 
not  think  they  have  that  effect.  Section  853  subjects  to 
punishment  for  contempt  a  person  who  fails,  without  rea- 
sonable excuse,  to  obey  an  order,  duly  made  and  served, 
requiring  him  to  attend  and  be  examined,  or  so  to  attend, 
and  bring  with  him  a  book  or  paper.  Subdivision  7  of  sec-  / 
tion  872  provides  that  where  the  party  sought  to  be  ex- 
amined is  a  corporation,  the  affidavit  on  which  the  proceed- \ 
ing  is  based  shall  state  the  names  of  the  officers  whose  tes- 
timony is  sought,  or  the  books  and  papers  as  to  which  an 
examination  or  inspection  is  desired,  and  the  order  to  be 
made  in  respect  thereto  shall  direct  the  examination  of 
such  persons  and  the  production  of  such  books  and  papers. 
Neither  of  these  provisions  contemplates  an  order  for  a 
discovery,  or  what  is  its  equivalent,  an  examination  and  in- 
spection of  books  and  papers.  The  distinction  between  an 
order  for  a  discovery  of  the  contents  of  books  and  papers 
by  submitting  them  for  examination  and  inspection,  and 
one  for  their  production  merely,  is  pointed  out  in  McGuffin 
V.  Dinsmore,  4  Abb.  N.  C.  24l/cited  by  the  respondents' 
counsel.     (See  also.  Smith  v.  MacDonald,  1  id.  350.) 

That  part  of  the  order  which  requires  the  production  of 
books  and  papers  for  examination  and  inspection  should 
be  reversed.  In  all  other  respects  the  order  is  affirmed, 
without  costs  of  this  appeal  to  either  party. 
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13.   Depositions  Taken  Without  the  State.    Code  Civ  Pro. 
§§  887-913.    Gen.  Rule  20. 


ORDWAY  V.  EADiaAN. 

114  App.  Div.  538.     Decided  1906. 

Appeal  by  plaintiff  from  an  order  granting  defendants' 
motion  for  a  comniission._  " 

Laughlin,  J.  This  is  an  action  for  goods  sold  and  de- 
livered to  defendants,  for  goods  consigned  to  them  and  for 
moneys  expended  on  their  account.  The  defendants  inter- 
posed a  counterclaim  for  damages  for  a  breach  of  contract, 
by  which  it  is  alleged  that  the  plaintiff  constituted  the  de- 
fendants his  general  agents  for  the  sale,  in  the  Philippine 
Islands,  of  a  compound  manufactured  by  him  in  the  United 
States  known  as  "  sulphur  bitters,"  and  gave  them  the 
exclusive  right  to  there  sell  said  compound,  and  agreed  that 
he  would  not  directly  or  indirectly  sell  or  ship  said  com- 
pound for  sale  in  the  Philippine  Islands  to  any  other  per- 
son, company  or  corporation. 

The  evidence  sought  to  be  procured  under  the  commis- 
sion is  upon  the  issue  as  to  whether  the  plaintiff  violated 
these  covenants  designed  to  protect  the  defendants  in  their 
right  to  the  exclusive  agency,  and  upon  the  quantum  of 
damages  as  well.  The  order  does  not  expressly  specify 
whether  the  commission  authorized  is  an  open  commission 
or  one  upon  interrogatories,  or  partly  upon  interrogatories 
and  partly  upon  oral  questions.  It  directs  that  a  commis- 
sion issue  to  one  Lyon,  an  attorney  at  law  residing  in 
Manila,  "  to  examine  under  oath  Carl  MuUer,  one  of  the  de- 
fendants herein,  as  a  witness  on  behalf  of  the  defendants,  in 
which  the  plaintiff  shall  be  at  liberty  to  join,  and  any  other 
witnesses  who  may  be  produced  by  either  party." 

A  commission  may,  in  a  proper  case,  issue  to  examine  a 
party  as  well  as  a  witness  upon  interrogatories  pursuant 
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to  the  provisions  of  section  887  of  tlie  Code  of  Civil  Pro- 
cedure, but  this  application  is  made  by  the  defendants  with- 
out the  consent  of  the  plaintiff,  and  it  is  expressly  provided 
in  section  895  of  the  Code  of  Civil  Procedure  that,  without 
the  consent  of  the  parties,  the  applicant  for  the  commission 
cannot  be  examined  in  his  own  behalf  pursuantjto  the  pro- 
visions of  sections  893  and  894""of  the  Code  of  Civil  Pro- 
cedure, which  provide  for  an  open  commission  and  for  a 
commission  to  examine  ivholly  or  partly  upon  oral  ques- 
tions. A  commission,  therefore,  could  only  issue  to  ex-\ 
amine  the  defendant  Muller  upon  interrogatories  to  bel 
annexed  thereto.  I 

If  the  order  was  granted  under  section  887  of  the  Code 
of  Civil  Procedure  it  should  have  provided  that  the  com- 
mission was  issued  to  examine  the  witnesses  upon  inter- 
rogatories to  be  annexed  thereto,  and  all  of  the  witnesses 
to  be  examined  should  have  been  named  therein  (Code  Civ. 
Pro.  §  887;  Matter  of  Anderson,  84  App.  Div.  268);  and 
if  it  was  intended  to  authorize  a  commission  wholly  or 
partly  upon  oral  questions  or  an  open  commission,  it  should 
have  been  so  expressly  provided  in  the  order.  (Code  Civ. 
Pro.  §§  893,  894.) 

The  facts  presented  are  insufficient  to  justify  the  court 
in  issuing  an  open  commission  wMch  virtually  transfers 
the  place  of  trial  to  another  forum,  and  for  that  reason 
such  commissions  are  only  granted  in  very  extreme  cases. 
(Darling  v.  Klock,  74  Hun,  248 ;  Stewart  v.  Russell,  66  App. 
Div.  543.) 

The  defendant  Muller  is  in  charge  of  the  _br_anch  office 
of  the  dpffjpflRnts  q^  M'^mJfl,  The  affidavit  of  the  defend- 
ant Radigan  shows  that  he  is  informed  and  believes  that 
his  codefendant  is  without  the  State  of  New  York,  but  he 
does  not  set  forth  the  source  of  his  information  or  the 
grounds  of  his  belief.  Th6  affidavit  of  the  attorney  is  posi- 
tive and  to  the  effect  that  Muller  is  not  within  the  State  of 
New  York,  but  how  he  is  in  a  position  to  have  greater 
knowledge  of  the  fact  than  Muller 's  partner  in  business 
does  not  appear. 
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We  are  of  opinion,  therefore,  that  the  order  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  mo- 
tion denied,  with  ten  dollars  costs,  but  with  leave  to  renew. 

The  affidavit  must  show  that  the  witness  is  not  "  within  the  State  " 
(5  887);  it  is  not  enough  to  show  merely  that  the  witness  is  a  non- 
resident.    Brown  v.  Russell,  58  App.  Div.  218. 

An  oral  examination  of  witnesses  upon  a  commission  to  be  executed 
without  the  State  is  permitted  only  when  very  strong  and  special  reasons 
therefor  are  shown  to  exist,  as  in  the  case  of  a  hostile  witness.  Froun- 
felker  v.  D.,  L.  &  W.  R.  Co.,  81  App.  Div.  67. 


WANAMAKER  v.  MEGRAW. 

168  N.  Y.  125.    Decided  1901. 

Appeal  from  a  judgment  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial. 

O'Beien,  J,  The  plaintiffs  sought  in  this  action  to  re- 
cover against  the  defendant  the  amount  claimed  to  be  due 
upon  an  open  account  of  some  years'  standing  which,  in- 
cluding interest,  amounted  to  about  $400.  This  claim  does 
not  seem  to  have  been  the  subject  of  any  dispute  at  the  trial 
and  was  practically  admitted.  But  the  defendant  inter- 
posed a  counterclaim  of  $1,000  and  interest,  which  is  the 
real  subject  of  the  litigation.  The  defendant  alleged  that 
in  the  year  1889  he  was  employed  by  the  plaintiffs  as  a 
salesman  under  an  agreement  that  for  his  services  he 
should  be  paid  at  the  rate  of  $4,000  a  year,  and  at  the  end 
of  the  year,  if  he  remained  so  long,  he  should  be  paid  in 
addition  to  this  salary  the  sum  of  $1,000.  That  he  did  re- 
main in  the  plaintiffs'  service  for  the  year  and  was  paid 
the  salary  of  $4,000  but  no  more.  It  appears  that  the  de- 
fendant was  employed  through  one  Eice  who  was  in  the 
plaintiffs'  service  at  the  head  of  one  of  the  departments  of 
the  business.  That  Eice,  acting  for  the  plaintiffs,  employed 
the  defendant  at  the  rate  of  $4,000  a  year  there  is  no  dis- 
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pute.  The  defendant  claims  that  he  was  promised  by  Rice 
at  the  end  of  the  year  the  further  sum  of  $17000  which  was 
never  paid,  though  the  full  amount  of  the  salary  was.  Th^ 
controverted  question  of  fact  at  the  trial  was  whether  Rice\ 
had  in  fact  any  authority  to  make  such  a  promise  or  any! 
promise  or  agreement  beyond  the  regular  salary  of  $4,000,  \ 
which  was  paid.  The  only  person  representing  the  plain-  ' 
tiffs  that,  so  far  as  appears,  could  confer  any  such  power 
or  authority  denied  that  he  gave  any  authority  to  any  one 
to  hire  the  defendant  at  a  compensation  in  excess  of  the 
salary  of  $4,000.  The  defendant  procured  the  testimony 
of  Rice  to  be  taken  by  commission  out  of  the  State  and  it 
was  read  at  the  trial.  He  testified  in  general  terms  that  he 
was  "  authorized"  to  make  such  an  agreement  with  the 
defendant.  The  witness,  instead  of  giving  the  conversa- 
tion in  words  or  substance  between  himself  and  Wana- 
maker,  whereby  the  latter  authorized  him  to  promise  the 
defendant  the  additional  $1,000,  gave  opinions  and  conclu- 
sions on  that  subject.  When  this  testimony  was  read  at 
the  trial  it  was  objected  to  by  the  plaintiff's  counsel  as  in- 
competent, but  the  objection  was  overruled  and  the  plain- 
tiff's counsel  excepted.  'The  learned  trial  judge  in  over- 1 
ruling  the  objection  stated  in  substance  that  the  testimony 
was  not  competent,  and  that  if  the  witness  was  on  the  stand 
he  would  exclude  it,  but  since  it  was  taken  by  commission  I 
he  decided  to  admit  i^  The  case  was  submitted  to  the  jury  l<i  ^-v^ 
and  a  verdict  was  found  for  the  defendant  for  the  amount 
of  the  counterclaim  after  deducting  the  amount  of  the  claim 
upon  which  the  plaintiffs  brought  the  action.  The  judg- 
ment entered  on  the  verdict  in  favor  of  the  defendant  was 
affirmed  at  the  Appellate  Division  by  a  divided  court,  and 
the  exceptions  referred  to  present  the  only  questions  for 
review  on  this  appeal. 

The  ruling  at  the  trial  is  defended  by  the  learned  counsel 
for  the  defendant,  mainly  upon  the  ground  that  the  ob- 
jections came  too  late,  and  should  have  been  made  either 
upon  the  allowance  of  the  interrogatories  or  by  motion  to 
suppress  the  commission. 


V<^' 


270 


IJJCIDENTAL    PKACTICE. 


I  think  that  an  examination  of  the  statute  will  show  very 
clearly  that  this  contention '  is  untenable.  Depositions  of 
■witnesses  or  parties  out  of  court  to  be  used  at  the  trial  are 
authorized  only  by  statute,  and  except  as  so  authorized 
testimony  must  be  given  by  the  witness  in  open  court,  sub- 
ject to  the  right  of  cross-examination.  The  manner  of 
taking  depositions  out  of  court  and  their  effect  are  regu- 
lated by  articles  one,  two  and  three  of  title  three  of  the 
Code  of  Civil  Procedure.  (§§  870-920.)  It  will  be  seen 
that  three  distinct  classes  of  depositions  are  there  pro- 
vided for.  (1)  Depositions  to  be  taken  within  the  State 
for  use  in  our  own  courts.  (2)  Depositions  to  be  taken 
within  the  State  for  use  in  the  courts  of  other  States.  (3) 
Depositions  to  be  taken  out  of  the  State  for  use  within  the 
State.  The  practice  with  respect  to  these  three  classes  of 
depositions  is  regnilated,  and  it  is  important  to  avoid  the 
error  of  confusing  regulations  that  apply  only  to  one  of 
these  classes  ^wdth  regulations  which  apply  to  some  other 
class.  Every  provision  of  the  statute  must  be  assigned  to 
its  proper  place  and  applied  to  the  proper  class  of  depo- 
sitions in  order  to  get  a  clear  understanding  of  the  law 
with  respect  to  the  question  involved.  We  are  concerned 
now  only  with  the  third  or  last  class  mentioned.  The  depo- 
sition in  this  case  was  taken  out  of  the  State  to  be  read  upon 
the  trial  of  an  issue  in  our  own  courts  under  a  sealed  com- 
mission with  written  interrogatories  attached.  The  statuteV 
provides  three  methods  for  taking  testimony  out  of  the 
State  by  commission  to  be  read  or  used  in  our  own  courts. 
(1)  By  commission  under  the  seal  of  the  court  with  written 
interrogatories  annexed.  This  method  has  been  in  use 
under  statutes  from  times  comparatively  remote  and  was 
the  one  adopted  in  this  case.  (Code,  §§  887-892.)  (2)  By 
open  commission  to  examine  the  witness  out  of  the  State 
upon  oral  questions.  (Code,  §§  893-906.)  (3)  Letters 
rogatory.  (§  913.  )  "We  are  not  now  concerned  with 
either  of  the  last  two  methods  mentioned,  but  only  with  the 
method  first  referred  to.  The  procedure  is  somewhat  dif- 
ferent in  each  case,  and  it  is  necessary  to  refer  to  these  pro- 
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visions  that  relate  only  to  the  taking  and  return  of  the  tes- 
timony of  a  witness  out  of  the  State  by  commission  such  as 
the  court  issued  in  this  case.  The  procedure  applicable  to 
the  other  two  methods  of  taking  testimony  has  no  relation 
to  the  case  at  bar. 

The  commission  was  issued  in  this  case  and  the  inter- 
rogatories settled  under  sections  887-892  of  the  Code.  The 
interrogatories  in  such  case  may  be  settled  by  consent  or 
by  a  judge  of  the  court  or  a  county  judge.  (§  891.)  The 
settlement  of  the  interrogatories  is  in  no  sense  a  de- 
cision that  they  are  competent  or  proper,  and  iiie_jjidge 
h^  no  power  to  change  or  amend  them,  or  to  reject  any  of 
them.  The  alkrvranee-ooisettrelnent  is  required  only  for  the 
purpose  of  authenticating  the  interrogatories  as  the  ones 
which  the  commissioner  is  authorized  to  propound  to  the 
mtness.  He  cannot  propound  any  other  than  such  as  are 
thus  allowed  and  authenticated  by  the  judge,  but  the  allow- 
ance has  no  other  effect.  This  is  very  clear  since  by  sec- 
tion 892  "  either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes." 
It  is  very  plain,  therefore,  that  the  judge  on  the  settlement 
cannot  pass  upon  the  competency  of  any  question,  and  of 
course  he  cannot  then  know  what  answer  will  be  given. 
Any  question  proposed  by  either  party  must  be  allowed, 
if  pertment  to  the  issue.  The  allowance  of  the  interroga- 
tories by  the  judge,  therefore,  can  furnish  no  answer  to  the 
exception  taken  at  the  trial  to  the  reading  of  the  testimony. 

Nor  is  it  any  answer  to  say  that  the  plaintiffs  were  bound 
to  move  to  suppress  the  defendant's  coromission,  and  that 
failing  to  do  so  the  right  to  object  to  the  testimony  was 
waived.  The  power  of  the  court  to  suppress  a  commission 
is  limited  to  three  specified  defects  or  irregularities.  (1) 
Where  it  has  been  improperly  or  irregularly  taken  or  re- 
turned. (2)  Where  the  personal  attendance  of  the  witness 
can  be  procured  at  the  trial.  (3)  Where  fraud  has  been 
practiced  by  either  party  to  the  prejudice  of  the  other. 
(Code,  §  910.)  In  the  case  at  bar  the  defendant's  counsel 
proposed  the  interrogatories  as  he  had  the  right  to.     If 
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they,  or  any  of  them,  were  incompetent  in  form,  the  judge, 
on  settlement,  had  no  power  to  change  them  and  there  was 
no  power  to  suppress  the  commission  for  that  reason.  The 
only  remedy  that  the  plaintiffs  had  was  to  object  to  the 
questions  or  the  answers  at  the  trial,  except  to  an  adverse 
ruling  and  correct  the  error,  if  any,  by  appeal. 

This  is  very  plain  from  the  provisions  of  section  911  with 
respect  to  the  effect  of  the  deposition  as  evidence.  "  It 
has  the  same  effect,  and  no-oiher,^a&-tho  oral  tcstiiaQiiX-Qf 
the  ^?i±ness_would_have ;  and  an  objection  to  the  competency 
or  credibility  of  the  witness,  or  to  the  relevancy,  or  sub- 
stantial competency,  of  a  question  put  to  him,  or  of  an 
answer  given  by  him,  may  be  made,  as  if  the  witness  was 
then  personally  examined,  and  without  being  noted  upon 
the  deposition. ' '  It  will  be  seen  that  the  right  of  a  party 
against  whom  the  deposition  is  read  at  the  trial  to  object 
to  either  the  questions  or  the  answers  or  to  both,  is  here 
expressly  given  and  declared.  The  right  to  object  is  not 
limited  to  the  questions,  but  a  party  may,  when  any  of  the 
answers  are  incompetent  as  evidence,  either  in  whole  or  in 
part,  point  out  by  objection  the  testimony  which  is  ob- 
jectionable, and  take  the  ruling  of  the  court  upon  the  point. 
The  statute  expressly  permits  this  and  for  reasons  that  are 
very  obvious,  since  it  was  foreseen  that  a  question,  in  itself 
perfectly  proper,  might  be  followed  by  an  answer  contain- 
ing matter  wholly  incompetent  or  vice  versa.  The  ques- 
tions in  themselves  may  not  in  this  case  have  been  neces- 
sarily incompetent,  but  the  answers,  or  some  of  them, 
clearly  were,  and  the  learned  trial  judge  erred  in  overrul- 
ing the  plaintiff's  objections  to  answers  that  violated  the 
rule  of  evidence  which  requires  a  witness  to  state  facts  or 
conversations,  and  not  give  conclusions  or  opinions  upon 
the  question  which  the  jury  is  to  determine.  This  rule 
cannot  be  violated  in  the  examination  of  a  witness  by  com- 
mission any  more  than  in  the  examination  of  a  witness 
personally  present  before  the  jury.  The  plaintiffs '  counsel 
not  only  objected  to  the  answers  when  read,  but  after  they 
had  been  admitted  against  his  objection  and  exception  he 
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moved  to  strike  them  out  and  excepted  to  the  decision  of 
the  court  denying  his  motion.  This  was  the  first  oppor- 
tunity that  he  had  to  raise  any  question  with  respect  to  the 
competency  of  the  answers  given  by  tlie  witness.  The  de- 
fendant by  reading  the  testimony  against  a  proper  objec- 
tion took  the  risk  of  the  ruling  in  his  favor. 

Nothing  was  decided  in  the  case  of  Hebbard  v.  Haughian 
(70  N.  Y.  54)  or  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (79 
N.  Y.  175)  that  in  the  least  conflicts  with  the  views  herein 
stated. 

In  the  case  first  cited  there  was  no  question  concerning 
the  admissibility  of  testimony  taken  upon  commission.  The 
witness  had  been  examined  de  bene  esse  before  a  judge  or 
referee.  It  was  an  oral  examination  Avhere  the  party  had 
an  opportunity  to  object  when  the  question  was  propounded, 
and  all  that  the  court  decided  was  that  in  such  a  case  where 
no  objection  has  been  made  before  the  judge  or  officer  tak- 
ing the  deposition,  orally,  it  is  waived.  That  principle  has 
no  application  to  the  deposition  of  a  witness  examined  by 
commission  upon  written  interrogatories. 

In  the  case  last  cited  the  judge  upon  settlement  of  inter- 
rogatories to  be  annexed  to  a  commission  disallowed  certain 
questions  which  were  pertinent  to  the  issue,  and  the  only 
question  involved,  or  decided  in  the  case,  was  whether  he 
had  the  legal  right  to  do  so.  It  was,  of  course,  held  that  he 
had  not,  and  that  principle  so  far  from  conflicting  with  any- 
thing stated  in  this  opinion  is  in  complete  harmony  with 
the  views  expressed.  Indeed,  one  of  the  fundamental  propo- 
sitions that  I  have  stated  is  that  a  judge,  upon  settlement 
of  the  interrogatories,  has  no  power  in  that  regard.  He 
has  power  to  disallow  questions  that  have  no  relevancy  or 
pertinency  to  the  issue  in  the  case,  though  even  then,  as 
was  said  in  the  case  referred  to,  this  power  should  be  spar- 
ingly exercised. 

In  the  case  at  bar  the  questions  and  the  answers  were 

clearly  pertinent,  but  the  objection  was  that  they  were  not 

competent.     The  distinction  between  a  pertinent  fact  and 

competent  proof  of  it  is  so  plain  that  ordinarily  the  judi- 
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cial  mind  will  not  fail  to  perceive  it.  A  question  or  an 
answer  may  be  very  pertinent  to  the  issue  but  incompetent 
and  inadmissible  within  the  rules  of  evidence.  In  the  courts 
below,  at  the  trial  and  upon  appeal,  no  attempt  was  made 
to  show  that  the  testimony  was  competent,  but,  on  the  con- 
trary, its  incompetency  was  either  assumed  or  admitted, 
but  it  was  held  that  the  objection  was  waived,  either  by 
omitting  to  object  to  the  question  rather  than  the  answer, 
or  by  omitting  to  raise  the  point  at  the  time  of  settling  the 
interrogatories  or  by  motion  to  suppress,  and  since  that 
contention  cannot  be  sustained  the  judgment  must  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  the  e^"ent. 


14.  Documentary  Evidence.    Code  Civ.  Pro.  §§  921-62.  ^ 

United  States  Constitution,  article  IV,  section  1.  "  Fun" 
faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State. 
And  the  Congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof." 

Pursuant  to  this  provision  Congress  has  provided  as 
follows :  U.  S.  Rev.  St.  §90^  "  The  acts  of  the  legislature 
of  any  State  or  Territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  shall  be  authenticated  by 
having  the  seals  of  such  State,  Territory,  or  country  affixed 
thereto.  The  records  and  judicial  proceedings  of  the  courts 
of  any  State  or  Territory,  or  of  any  such  country,  shall  be 
proved  or  admitted  in  any  other  court  within  the  United 
States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  judge,  chief  justice,  or  presiding  magistrate,  that 
the  said  attestation  is  in  due  form.  And  the  said  records 
and  judicial  proceedings,  so  authenticated,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  State  from  which  they  are  taken." 
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§  906.  "All  records  and  exemplifications  of  books,  which  "f^^-*^""^^- 
may  be  kept  in  any  public  office  of  any  State  or  Territory,  ^|*^^;^  ^. 
or  of  any  country  subject  to  the  jurisdiction  of  the  United  ^t^ 
States,  not  appertaining  to  a  court,  shall  be  proved  or  , 
admitted  in  any  court  or  office  in  any  other  State  or  Terri- 
tory, or  in  any  such  country,  by  the  attestation  of  the 
keeper  of  the  said  records  or  books,  and  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  presiding  justice  of  the  court  of  the  county,  parish, 
or  district  in  which  such  office  may  be  kept^or  of  the  gov- 
ernor, or  secretary  of  state,  the  chancellor  or  keeper  of  the 
great  seal,  of  the  State,  or  Territory,  or  country,  that  the 
said  attestation  is  in  due  form,  and  by  the  proper  officers. 
If  the  said  certificate  is  given  by  the  presiding  justice  of 
a  court,  it  shall  be  further  authenticated  by  the  clerk  or 
prothonotary  of  the  said  court,  who  shall  certify,  under 
his  hand  and  the  seal  of  his  office,  that  the  said  presiding 
justice  is  duly  commissioned  and  qualified ;  or,  if  given  by 
such  governor,  secretary,  chancellor,  or  keeper  of  the  great 
seal,  it  shall  be  under  the  great  seal  of  the  State,  Terri- 
tory, or  country  aforesaid  in  which  it  is  made.  And  the 
said  records  and  exemplifications,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  and 
office  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  or  offices  of  the  State,  Territory,  or  country, 
as  aforesaid,  from  which  they  are  taken." 

These  requirements  have  been  relaxed  in  this  State  by 
Code,  section  942,  so  far  as  they  relate  to  the  written  laws 
and  edicts  of  other  States  and  to  the  common  law  and  re- 
ports of  adjudicated  cases. 

The  proof  of  the  acts  and  records  of  foreign  countries 
is  not  regulated  by  the  United  States  Constitution  or  stat- 
utes and  is,  therefore,  provided  for  in  Code,  sections  952 
to  956. 


CHAPTER  III. 
TRIALS. 


1.  Issues  and  Mode  of  Trial.    Code  Civ.  Pro.  §§  963-981, 
823,  1207.    Gen.  Rule  31. 


COGSWELL  V.  N.  Y.,  N.  H.  &  H.  R.  CO. 
105  N.  Y.  319.    Decided  1887. 

Appeal  from  an  order  wMcli  affirmed  an.  order  granted 
on  motion  of  plaintiff,  awarding  and  settling  the  issues 
herein  to  be  tried  by  a  jury.  The  order  was  made,  as 
stated  therein,  "  on  the  ground  that  a  trial  by  jury  is  a 
matter  of  right  in  this  action."     {  ,,  | 

Andeews,  J.  The  complaint  demands  both  legal  and 
equitable  relief.  It  prays  judgment  for  damages  and  an 
abatement  of  the  nuisance  complained  of,  and  also  for  an 
injunction  restraining  the  defendant  from  continuing  the 
nuisance  and  from  permitting  its  lands  to  be  used  for  the 
purpose  of  carrying  on  any  operation  thereon  which  shall 
injure  the  plaintiff  in  the  enjoyment  of  her  property.  The 
remedy  for  damages  and  for  the  abatement  of  a  private 
nuisance,  could  at  common  law  be  obtained  in  a  legal  action, 
technically  known  as  an  assise  of  nuisance.  It  was  a  part 
of  the  judgment  that  the  nuisance  be  abated.  (3  Black. 
Com.  220;  Waggoner  v.  Jermaine,  3  Den.  306.)  The  legal 
remedy  by  writ  of  nuisance  for  the  recovery  of  damages 
and  an  abatement  of  the  nuisance,  was  retained  by  the  Re- 
vised Statutes  (2  E.  S.  332),  and  though  the  proceeding  by 
writ  of  nuisance  has  been  abolished,  the  same  relief  may  be 
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now  had  in  an  ordinary  civil  action  under  tlie  Code.  (Code 
Pro.  §  454;  Code  Civ.  Pro.  §  1662.)  It  was  held  in  Hudson 
V.  Caryl  (44  N.  Y.  553,  554),  that  as  by  the  common  law  an 
action  for  damages  and  for  the  abatement  of  a  nuisance  was 
triable  by  jury,  the  defendant  could  not  be  deprived  of  the 
right  to  a  jury  trial  upon  these  issues,  although  the  plaintiff 
in  his  complaint  also  demanded  equitable  relief.  In  the 
present  case  the  plaintiff  is  the  party  insisting  upon  the 
right  to  a  jury  trial,  notwithstanding  the  fact  that  she 
framed  her  action  asking,  not  simply  the  relief  which  could 
be  obtained  by  a  writ  of  nuisance  at  common  law,  but  also 
relief  by  injunction,  which  a  court  of  law  was  not  competent 
to  grant.  The  Constitution  (section  2,  article  1)  secures  to 
a  party  the  right  to  a  jury  trial  in  all  cases  where  before  its 
adoption  this  mode  of  trial  was  used.  This  is  not  a  case 
which  as  a  whole,  and  in  both  aspects  was  triable  by  jury 
at  the  adoption  of  the  Constitution,  nor  is  it  one  where, 
under  the  present  system,  the  plaintiff  is  compelled  to 
unite  her  claims  for  both  equitable  and  legal  relief  in  the 
same  action.  Rights  may  be  waived  or  a  party  may  by 
his  own  act  preclude  himself  from  asserting  them.  We  a^ 
think  it  is  a  reasonable  rule  and  one  in  consonance  with  the 
authorities,  that  where  a  plaintiff  brings  an  action  for  both  ^ 
legal  and  equitable  relief  in  respect  to  the  same  cause  of 
action  the  case  presented  is  not  one  of  right  triable  by 
jury  under  the_ Constitution,  and  that  the  plaintiff,  by  such 
election,  submits  to  have  the  issues  tried  by  the  court,  or  by 
the..gourt,TOth,Jthe  aid  of  a  jury,  as  the  court  in  its  discre- 
tion may  determine,  accoroing  to  the  practice  in  equity^ 
cases.  (See  Davison  v.  Associates  of  the  Ferry  Co.,  7L 
N.  Y.  333;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  id.  30,  46,- 
Baird  v.  Mayor,  etc.,  74  id.  382.)  This  is  not,  we  think,  an 
action  for  a  nuisance  within  section  968  of  the  Code  of  Civil 
Procedure.  The  action  of  nuisance  is  mentioned  in  the  sec- 
tion together  with  other  common  law  actions,  all  of  which 
must,  the  section  declares,  be  tried  by  jury,  unless  a  jury 
is  waived  or  a  reference  is  directed.  Reading  the  section 
in  connection  with  section  1660,  it  is  clear,  we  think,  that 
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.an  equitable  action  to  restrain  the  continuance  of  a,  nui^ 
sance  demanded  is  not  action  for  nuisance  within  sec- 
tion 968. 

This  leads  to  a  reversal  of  the  orders  of  the  Special  and 
General  Terms,  but  as  the  courts  below  decided  the  motion 
on  the  question  of  power  solely,  the  case  should  be  remitted 
to  the  Special  Term  for  the  exercise  of  its  discretion. 

I  But  plaintiff  cannot  by  joining  an  equitable  cause  of  action  with  one 
at  common  law  deprive  defendant  of  a  jury  trial  of  the  issues  arising 
upon  the  latter.    Hudson  v.  Caryl,  44  N.  Y.  553.  y^ 

If  facts  are  stated  in  a  complaint  which  show  that  it  is  of  an  equitable 
nature,  and  that  the  cause  of  action  is  simply  equitable,  and  an  answer 
has  been  interposed,  a  jury  trial  is  not  required  merely  because  the  com- 
plaint improperly^sks  for  a  money  judgment  only.  Bell  v.  Merrifield, 
109  N.  Y.  202.  V/ 

(For  history  of  right  of  trial  by  jury  in  New  York  see  Malone  v.  St. 
P.  &  P.  Church,  172  N.  Y.  269.   ^■ 


MACKELLAR  v.  ROGERS. 
109  N.  Y.  468.     Decided  1888. 

Appeal,  from  a  judgment  Avhich  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Danforth,  J.  The  action  was  for  the  foreclosure  of  a 
mortgage.  The  answer  expressly  admitted  the  material 
allegations  of  the  complaint,  but  set  forth  new  matter, 
characterized  it  as  a  counterclaim  and  demanded  an  affirm- 
ative judgment  for  $31,115.57,  money  due,  besides  $20,000 
'  damages  for  breach  of  contract.  The  plaintiff  by  reply 
-put  these  matters  in  issue.  The  defendant  gave  notice  that 
the  issues  of  fact  so  joined  would  be  brought  to  trial  at  the 
then  next  Special  Term,  and  at  the  same  time  a  like  notice 
was  given  by  the  plaintiff.  At  the  time  mentioned  both 
parties  appeared,  and,  as  the  record  states,  the  cause  hav- 
ing been  reached  for  trial,  counsel  for  defendant  ' '  de- 
manded a  trial  by  jury  of  the  couaterclaim  set  up  in  his 
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answer,  as  his  constitutional  and  legal  right."  This  appli- 
cation was  denied  on  the  ground  ' '  that  the  proper  mode 
of  applying  for  a  jury  trial,  under  such  circumstances,  is 
upon  notice  of  motion  to  have  special  issues  sent  to  a  jury 
for  trial. ' '  The  defendant  then  asked  leave  to  make  appH- 
cation  at  Special  Term  for  the  framing  of  issues,  but  it  was 
denied.  To  grant  or  refuse  such  request  was  clearly  a  mat- 
ter of  discretion,  and  its  exercise  is  not  the  subject  of 
review  in  this  court.  The  trial,  however,  went  on  and 
resulted  in  a  judgment  for  the  plaintiff  according  to  the 
prayer  of  his  complaint.  It  was  affirmed  by  the  General 
Term,  and  we  have  only  to  inquire  whether  the  defendant 
was,  under  the  circumstances,  entitled  to  a  jury  trial  as  a\^^^^ 
matter  of  right. 

The  appellant 's  contention  rests  upon  section  974  of  the 
Code  of  Civil  Procedure,  which  provides  that  "  where  the 
defendant  interposes  a  counterclaim,  and  thereupon  de- 
mands an  affirmative  judgment  against  the  plaintiff,  the 
mode  of  trial  of  an  issue  of  fact  arising  thereupon  is  the 
same  as  if  it  arose  in  an  action  brought  by  the  defendant 
against  the  plaintiff  for  the  cause  of  action  stated  in  the 
counterclaim,  and  demanding  the  same  judgment."  The 
conditions  upon  which  the  right  depend  exist  in  favor  of 
the  defendant,  but  that  right  is  not  absolute  or  unqualified ; 
it  is  relative  and  limited,  and,  in  the  words  of  the  heading 
of  section  974,  ' '  within  ' '  certain  ' '  foregoing  sections  ' ' 
only  is  "  a  counterclaim  to  be  deemed  an  action. ' '  We  find 
nothing  there  which  required  a  court  to  sanction  the  course 
pursued  by  the  defendant.  If  tolerated,  it  would  enable  a 
person  sued  to  postpone  and  delay  the  plaintiff  in  the 
prosecution  of  a  just  cause  until  at  a  convenient  time  and 
before  another  tribunal  he  had  presented  a  cause  of  action 
subsequently  brought  into  court,  and  the  determination  of 
which  has  no  necessary  connection  with  the  plaintiff's  de- 
mand in'  suit.  It  would,  moreover,  permit  him  to  do  this 
after,  selecting  a  different  court  for  the  trial  of  his  issue, 
and  evade  that  trial  at  the  moment  it  was  to  commence  by  ^^  , 
the  expression  of  his  mere  wish  to  go  into  a  different  forum,   ^,^''\ 
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thus  putting  his  adversary  at  defiance  and  interrupting  the 
court  in  the  transaction  of  business  which  he  himself  had 
in  a  formal  manner  brought  before  it. 

It  is  to  be  conceded  that  the  mode  of  trial  of  the  issue 
tendered  by  his  counterclaim  might  be  the  same  as  if  it  had 
arisen  in  an  action.  But  a  counterclaim  in  an  equity  suit 
is  not  a  case  where  a  right  to  a  jury  trial  existed  at  com- 
mon law.  (Chapman  v.  Robertson,  6  Paige,  627;  Jennings 
V.  Webster,  8  id.  503. )  It  is  not  secured  by  the  Constitution. 
It  is  not  to  be  had  as  of  course,  for  the  action  is  not  within 
section  970  of  the  Code  (supra),  the  complaint  demanding 
judgment  other  than  for  a  sum  of  money.  It  is  conferred 
by  statute  (§  974),  and  so  is  within  section  970  (supra), 
which  requires  an  application  upon  notice  to  the  court  for 
an  order  directing  the  questions  arising  upon  the  issues  to 
be  stated  for  trial.  No  such  application  was  made.  More- 
over, the  right  given  by  section  974  attached,  when  by  the 
reply  issue  was  joined  upon  the  allegations  of  the  answer. 
The  subsequent  step  taken  by  the  defendant  in  noticing  the 
issues  so  joined  for  trial,  at  a  court  of  which  a  jury  forms 
no  part,  was  inconsistent  with  any  intent  to  take  advantage 
of  the  right  to  a  jury  trial.  That  right  could  be  waived, 
and  by  this  notice  the  defendant  must  be  held  to  have  con- 
sented to  a  trial  before  the  court  and  without  a  jury. 
Neither  the  Code  nor  the  cases  cited  by  the  appellant  are 
opposed  to  this  view.  The  Code  (§  1009)  specifies  certain 
modes  by  which  trial  by  jury  may  be  waived,  but  the  pro- 
vision is  not  exclusive,  and  the  same  effect  may  be  given 
to  any  evidence,  either  of  conduct  or  acquiescence,  by  a 
party,  which  in  other  cases  would  require  a  conclusion  that 
a  right  designed  for  his  benefit  had  been  waived. 
y  In  Wheelock  v.  Lee  (74  N.  Y.  495),  the  plaintiff  joined 
equitable  with  legal  causes  of  action,  so  that  in  one  of  its 
aspects  the  action  was  triable  at  Special  Term,  and  the 
court  held  that  the  defendant,  by  noticing  it  for  trial,  did 
not  waive  his  right  to  have  the  issues  on  the  legal  causes 
of  action  submitted  to  the  jury.  In  the  case  before  us  the 
only  issues  to  be  tried  were  those  tendered  by  the  defend- 
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ant.  They  were  triable  before  a  jury,  but  if  the  parties  con- 
sented might  also  be  tried  before  the  court  without  a  jury. 
Each  party  noticed  the  case  for  trial  before  a  court  for 
which  no'  jury  could  be  drawn,  and  the  notice  which  car- 
ried the  cause  there  must  be  deemed  an  unequivocal  election 
by  both  parties  to  have  the  case  so  tried. 

In  Davison  v.  Associates  of  the  Jersey  Co.  (71  N.  Y. 
333),  the  form  of  the  action  was  in  equity.  The  plaintiff 
demanded  a  jury  trial  because,  as  he  alleged,  the  evidence 
would  show  a  cause  of  action  at  common  law  for  damages 
merely.  It  was  held  to  have  been  properly  denied,  the 
court  saying  that  "  the  plaintiff  elected  to  bring  an  equi- 
table action,  and  thereby  elected  the  forum  in  which  it 
should  be  tried."  Less  effect  should  not  be  given  to  the 
formal  notice  which  not  only  discloses  a  party's  own  choice, 
as  to  the  mode  of  trial,  but  requires  the  adverse  party  to 
attend  according  to  that  choice. 

Judgment  affirmed. 


GREEN  V.  WILLIS. 
1  Wend.  78.    Decided  1828. 

Motion  to  set  aside  an  inquest  taken  at  the  circuit.  The 
inquest  was  taken  out  of  its  regular  order  on  the  calendar, 
an  affidavit  of  merits  not  having  been  filed.  The  counsel 
for  the  defendant  asked  leave  to  cross-examine  the  plain- 
tiff's witnesses,  and  to  take  exceptions  to  the  proof  adduced, 
but  was  not  permitted  by  the  circuit  judge  so  to  do,  though 
he  was  allowed,  as  amicus  curicB,  to  suggest  his  objections 
to  the  court.  A  verdict  was  rendered  for  the  plaintiff,  and 
a  motion  is  now  made  to  set  aside  the  inquest       J^fef-  T 

By  the  Court,  Sutheeland,  J.    AUj/party  loses,  who  ha^ 
omitted  to  file  an  affidavit  of  merits,  when  an  inquest  isj 
taken  against  him  in  a  cause  out  of  its  regular  order  on  the/ 
calendar,  is  his  right  of  challenge  of  the  jury  and  to  pro-N, 
duce  testimony  and  examine  witnesses  on  his  part.    He  is 
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entitled  to  appear  and  cross-examine  the  plaintiff's  wit- 
nesses; to  object  to  evidence;  to  raise  objections  to  the 
plaintiff's  right  of  recovery;  and  to  take  exceptions  to  the 
decisions  and  opinions  of  the  judge.  The  defendant  in  this 
case,  having  been  refused  the  right  to  cross-examine  the 
witnesses  and  to  take  exceptions  to  the  opinions  of  the 
court,  the  inquest  is  set  aside,  the  costs  to  abide  the  event 
of  the  suit. 

On  an   inquest   defendant  may  overthrow  by   cross-examination  what 
has  been  testified  to  by  the  witness  on  his  direct  examination;  but  he 
cannot,  by  the  witness  called  by  the  plaintiff,  establish  a  substantive  de-  k, 
fense.  To  that  extent  Green  v.  Willis  has  been  overruled.      Hartness  - 
Boyd,  5  Wend.  563. 


A^^ 


CONDERMAN  v.   CONDERMAN. 
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44  HtJN,  181.    Decided  188 


I . 


Bradley,  J.  The  action  is  for  divorce  upon  the  ground 
of  alleged  acts  of  adultery  of  the  defendant,  which  are 
denied  by  the  answer  of  the  latter.  The  plaintiff,  on  notice, 
moved  the  court  for  an  order  directing  such  issues  to  be 
tried  by  jury,  and  that  they  be  framed  for  such  purpose. 
Thejnotion  was  denied  on  the  ground  that  the  applicalioiL 
was  not  made  within  ten  days  afterthe  issue  was  perfecjejd, 
■ttdthout  prejudice  to  a  renewal  of  the  motion  addressed  to 
the  discretion  of  the  court.  The  plaintiff  appeals.  The 
trial  by  jury  of  the  issues  of  fact  upon  the  question  of  the 
alleged  adultery  is  a  matter  of  right  preserved  by  the  Con- 
stitution, which  provides :  ' '  The  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore  used  shall  remain  inviolate 
forfever,  but  a  jury  trial  may  be  waived  by  the  parties  in 
all  civil  cases  in  the  manner  to  be  prescribed  by  law." 
(Article  1,  section  2.) 

The  trial  by  jury  of  the  question  of  adultery,  when  put 
in  issue  in  an  action  for  divorce,  has  been  used  ever  since 
the  power  was  given  to  the  courts  of  this  State  to  grant 
relief  in  such  cases.  This  power  was  first  transferred  from 
the  legislature  to  the  Court  of  Chancery  by  Laws  of  1787, 
chapter  69.    In  1813  there  was  a  further  enactment  on  the 
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subject.  (2  E.  L.  197.)  And  afterward  it  went  into  the 
revision  of  the  statutes.  (2  R.  S.  145,  §  40.)  The  right  of 
trial  by  jury  in  such  cases  was  given  by  the  statutes  re- 
ferred to  and  was  an  existing  right  at  the  time  of  the 
adoption  of  the  Constitution  of  1846,  and  therefore  comes 
within  the  provision  before  referred  to  of  that  instrument. 
(Batzel  V.  Batzel,  10  J.  &  S.  561;  S.  C,  54  How.  139;^ietz 
V.  Dietz,  2  Hun,  339;  Morrell  v.  Morrell,  17  id.  324.)  The 
trial  by  jury  is  a  matter  of  right.  The  method  beforeTET 
Code~wl^--ttr«enti'-fSigTIe3"T;ssues'to  the  jury  for  trial  for 
which  the  present  statute  has  provided  as  a  substitute  that 
in  such  cases  the  party  may,  upon  notice,  apply  to  the  court 
for  an  order  directing  the  questions  of  fact  arising  upon 
those  issues  to  be  distinctly  and  plainly  stated  for  trial  by 
jury,  and  ' '  upon  the  hearing  of  the  application  the  court 
must  cause  the  issues  *  *  *  to  be  distinctly  and  plainly 
stated."  (Code  Civ.  Pro.  §  970.)  This  is  not  a  matter  of 
discretion  with  the  court.  The  right  of  trial  by  jury  in  this 
case  takes  with  it  the  duty _of  the  court  to  render  sucET 
right  available,  according  to  the  course  and  practice  pre- 
"scnbed,  and  hence  the  provisions  of  the  statute  are  impera- 
tive that  the  court  by  order  direct  the  trial  by  jury,  and 
cause  the  issues  to  be  framed  for  that  purpose.  (Id. 
§  1757.)  But  in  actions  in  equity,  where  a  party  is  not 
as  of  right  entitled  to  a  trial  by  jury,  the  court  may  in  its 
discretion,  upon  or  without  application  of  a  party,  direct 
that  one  or  more  questions  be  tried  by  jury,  and  cause 
issues  to  be  framed  for  such  trial.     (Id.  §  971.)    *    *    * 


v: 
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TAN  NORDEN  TRUST  CO.  v.  MURPHY. 

>/"         l/  125  App.  Div.  369.  Decided  1908. 

<A.PPEAL  by  defendants  from  an  order  directing  that  the 
'trial  of  this  action  be  preferred  and  set  down  for  trial  on 
a  day  specified,     (^-t-^""^- -•-«-«-<?• 

Per  Curiam.  The  fact  is  not  denied  that  after  the  note 
of  issue  had  been  filed,  notice  of  trial  served  and  claim  to  a 
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preference  made,  some_of_the  defendants  served,  as  they 
had  a  right  to  do,  an  amended^answeE^  This~^ailged  the 
date^of  issue.  ~TEe"tim(}  WMO.  th(i  fest  pleading  is  served' 
determines  and  fixes  the  date  of  issue  and  the  clerk  must 
place  the  case  upon  the  calendar  according'  to  that  date. 
(Code  Civ.  Pro.  §  977.)  Any  delay  caused  by  the  amend- 
ment, by  reason  of  the  necessity  of  filing  a  new,  note  of 
issue,  was  a  proper  consideration  for  the  court  when  leave 
was  given  to  the  defendants  to  amend.  (Zeigler  v.  Trenk- 
man,  31  App.  Div.  305.) 

It  is  suggested  that  the  amended  answer  was  simply  an 
amplification  of  the  original  one  and  did  not  change  the 
issue  and,  therefore,  there  was  no  necessity  for  filing  a 
new  note  of  issue.  The  answer  to  this  suggestion  is  that 
so  long  as  the  amended  answer  remained  as  the  pleading  of 
the  defendants  who  served  it,  that  determined  the  date  of 
issue.  The  date  of  issue  having  been  changed  by  such\ 
amended  answer  the  case  was  improperly  upoh  the  day 
calendar,  having  been  noticed  and  note  of  issue  filed  before 
the  service  of  such  amended  answer.  The  order  for  a, 
■  prf-ferenc£.Jjierefore,  should  have  been  denied. 

The  order  appealed  from  is  reversed  and  the  motion 
denied. 

Either  party  after  having  served  a  notice  of  trial  may  still  exercise 
his  right  to  amend  his  pleading  once,  of  course,  if  the  statutory  period 
within  which  to  do  so  has  not  expired.     See  Congregation  v.  Universal 
y  B.  &  C.  Co.,  118  N.  Y.  Supp.  478. 


GREENLEAF  v.  B'LYN,  ETC.,  R.  CO. 
V   102  N.  Y.  96.    Decided  1886. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court  of  the  Second  Department,  affirming  an  order 
of  Special  Term,  denying  a  motion,  to  -B&t-aside_a  judgment 
entered  herein  upoiTaTinquest.ip^'l^^.^,,,^!^ 
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This  was  an  action  of  ejectment.  The  defendant  did 
not  appear  on  trial  and  an  inquest  was  taken. 

The  motion  to  open  the  inquest  was  made  on  the  ground 
that  the  evidence  was  insufficient  to  sustain  the  judgment. 

MiLLEE,  J.  We  think  that  the  motion  made  at  Special 
Term  to  set  aside  the  inquest  was  properly  denied.  Motions 
of  this  kind  are  usually  made  on  the  ground  of  irregularity, 
or  for  some  valid  excuse  in  allowing  the  default  to  be  taken, 

and  in_case  there  is  any  evidence  whateyer  to  support  fKe . 

findings,  the  court  will  not  set  aside  the  inquest.  The  prac- 
tice is  well  settled  that  a  party,  in  order  to  avail  himself 
of  any  objection  to  any  proceeding  upon  the  trial,  should 
appear  and  raise  the  question  before  the  judge,  and,  upon 
a  decision  against  him,  except  to  the  ruling  made. 

We  have  held  in  a  very  recent  ease  that  upon  a  trial 
before  a  judge,  where  the  defendant  claims  there  was  no 
evidence  to  sustain  the  decision  made  against  him,  he 
should  present  the  question  and  take  an  exception  to  the 
ruling  had.  Applying  this  rule  to  the  case  considered,  it  is 
difficult  to  see  how  the  defendants  here  could  obtain  any 
relief  by  a  motion  to  set  aside  the  inquest.  Their  remedy 
wa^to  appear  upon  the^trial,  make  the  proper  objection, 
andtake_aja,  exception  to^  the  ruling  of  the  court,  if  adverse 
to  their  claim.  Upon  appeal  from  the  judgment  the  ques- 
'ITons  raised  on  the  trial  could  then  be  presented  and 
determined. 

In  this  case  exceptions  were  taken  to  the  findings  of  the 
court,  and  the  defendants  could  either  have  appealed  or 
taken  a  new  trial  under  the  statute  upon  payment  of  costs^ 
As  they  clearly  had  the  latter  remedy,  it  is  not  importapit 
to  determine  whether  the  right  to  appeal  existed.    *    V  * 

Appeal  dismissed.  'D^/wi '  -* 
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2.  Place  of  Trial.  Code  Civ.  Pro.  §§  982-991.  Gen.  Rules  2, 
48.  Second  Class  Cities  Law,  §  242.  New  York  City 
Charter,  §  262. 


BIRMINGHAM  v.   SQUIRES. 

139  App.  Div.  129.    Decided  1910. 

Appeal  by  defendants  from  an  order  denying  defendant's 
motion  to  change  the  place  of  trial.     |tji-v-\^-i^  l 

Laughlin,  J.  This  is  a  snit  in  equity  to  rescind  an  ex- 
ecuted contract  for  the  sale  of  land  by  the  defendants  to 
the  plaintiff  and  to  recover  the  consideration  paid  on 
account  of  false  representations  a.itecting  the  location  and 
value  of  the  premises,  which  are  in  the  county  of  Suffolk. 
The  defendants  demanded  that  the  place  of  trial  be  changed 
to  the  county  of  Suffolk  on  the  ground  that  it  is  the  proper 
county  for  the  trial  of  the  issues  by  virtue  of  the  provi- 
I  sions  of  section  982  of  tb*i  Code  of  Civil  Procedure,  which 
provides  as  follows:  "Each  of  the  following  actions  must 
be  tried  in  the  county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situated:  an  action  of  ejectment;  for 
the  partition  of  real  property;  for  dower;  to  foreclose  a 
mortgage  upon  real  property,  or  upon  a  chattel  real;  to 
compel  the  determination  of  a  claim  to  real  property;  for 
waste ;  for  a  nuisance ;  or  to  procure  a  judgment  directing 
a  conveyance  of  real  property;  and  everj^_other_action  to 
recover  or  to  procure  a  judgment,  establishing,  determin- 
ing, defining,  forfeiting,  annulling,  or  otherwise  affecting 
an  estate,  rTght/title,  Tien  or  other  interest,  in  real  property, 
or  a  chaftel~rear.~  But  where  all  the  real  property,  to  which 
the  action  relates,  is  situated  without  the  State,  the  action 
must  be  tried,  as  prescribed  in  section  nine  hundred  and 
eighty-four  of  this  act." 

It  is  contended  in  behalf  of  the  respondent  that  the  sole 
object  of  the  action  is  to  recover  the  consideration  paid, 
and  that  the  title  to  the  land  mil  be  affected  only  incident- 
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ally  and  that,  therefore,  the  case  does  not  fall  within  the 
provisions  of  the  statute  quoted.    No  case  precisely  in  point 
is  cited  by  counsel  for  either  party.    The  respondent  relies! 
on  Ely  V.  Lowenstein,  No.  2  (9  Abb.  Pr.  [N.  S.]  42),  in 
which  it  was  held  at  Special  Term  that  an  action  to  rescind! 
a  contract  for  the  purchase  of  land  on  the  ground  of  fraud 
did  not  fall  within  the  corresponding  provisions  of  section 
123  of  the  Code  of  Procedure,  but  that  case  involved  only 
the  validity  of  the  contract  which  had  not  been  consum- 
mated by  the  execution  of  a  conveyance  of  the  premises. 
The  oases  of  Hogg  v.  Mack  (53  Hun,  463) ;  Barnes  v.  Barn- 
hart  (102  App.  Div.  424),  and  Maier  v.  Eebstock  (68  id. 
481)  are  also  cited  in  support  of  the  order.    Hogg  v.  Mack 
(supra)  was  an  action  at  law  to  recover  the  down  payment 
and  expenses  incurred  in  the  examination  of  the  title  to 
premises  which  the  defendant  agreed  to  convey  to  the 
plaintiff.    The  question  presented  for  decision  was  whether 
the  title  was  defective.    The  judgment  demanded  Avould  not 
affect  a  change  in  the  title,  and  it  was  held  that  the  case 
did  not  fall  within  this  section.     The  court  in  that  case 
say  that  it  is  not  sufficient  to  bring  the  case  within  the 
provisions  of  the  section  quoted,  that  a  question  relating  to 
the  title  of  real  estate  may  have  to  be  passed  upon  in  the 
suit;  that  the  action  must  be  brought  "  to  recover  an  estate, 
right,  title,  or  lien  or  other  interest  in  real  property  or  a 
chattel  real,"  or  "  to  procure  a  judgment  affecting  such  an 
estate,  right,  title,  lien  or  other  interest ;  ' '  that  a  judgment 
for  money  only  would  not  be  such  a  recovery,  and  that  a 
judgment  affecting  such  an  estate  or  interest  as  is  therein 
referred  to  is  one  in  an  action  ' '  in  which  the  judgment 
which  is  sought  is  one  that  by  its  very  terms,  or  by  reason 
of  its  form  and  by  virtue  of  the  express  provisions  therein 
contained,  will  affect  the  title  to  real  property  or  some 
interest  therein."    In  Barnes  v.  Barnhart  (supra),  it  was 
held  that  the  fact  that  the  judgment  might  require  a  sale 
and  distribution  of  the  proceeds  of  real  property,  the  title 
to  which,  however,  was  not  in  question,  was  not  sufficient  to 
bring  the  action  within  this  section.     Maier  v.  Eebstock 
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(supra)  was  an  action  at  law  based  on  a  contract  of  sale 
of  real  property  to  recover  the  purchase  price  according  to 
the  express  provisions  of  the  contract  which  contained  a 
clause  to  the  effect  that  if  the  vendee  should  be  unable  to 
sell  the  property  at  the  end  of  three  years  at  a  profit,  the 
defendant  would  take  the  property  back  and  pay  to  the 
plaintiff  the  purchase  price,  together  with  interest  and 
expenses.  It  was  held  that  the  judgment  in  the  action 
"  cannot  properly  contain  any  provision  or  direction  re- 
specting the  real  property  described  in  the  complaint,  or 
any  interest  therein,"  and  that  it  was  immaterial  to  the 
plaintiff  whether  or  not  the  defendant  accepted  a  reconvey- 
ance. In  the  case  at  bar,  however,  there  can  be  no  recovery 
withouf~a  cancellation  of  the  contract,  and  although  a  can- 
cellation of  the  deed  is  not  demanded""wriEout_its  _caScel- 
lation  in  a  xeconyeyiince,^laintiff  will  not  be  entitiedt^ 
recover,  and,  therefore,  the  necessary  effect  oT  tJie  judg- 
ment  demanded  is  to  affect  a  change  of  title  gy  the  can- 
cellation  jof  the  contract  and  ,  conveyance.  We  are  of 
o'pinion,  therefore,  that  the  case  falls  within  the  provisions 
of  this  section,  and  that  lilie  motion  should  have "  men 
granted. 

Order  reversed  and  motion  granted. 

An  action  to  set  aside  a  general  assignment  of  property,  part  of 
vhich  was  realty,  is  a  local  action.    Acker  v.  Leland,  96  N.  Y.  383. 

I .  (  '/j  rtaq  V    ELLIS  V.  B'AKER. 

62  App.  Div.  542.    Decided  1901. 

Appeal  by  the  plaintiff  from  an  order  of  the  Supreme 
Court,  granting  the  defendant's  motion  to  change  the  place 
of  trial  of  the  action  from  the  county  of  Saratoga  to  the 
county  of  Warren.      /^./vVv^^  '^ 

Per  Curiam.  This  is  an  appeal  from  an  order  granting 
a  motion  to  change  the  place  of  trial  from  Saratoga  county 
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to  Warren  county,  on  the  ground  that  the  latter  is  the 
proper  county.  The  action  was  for  false  imprisonment. 
From  the  papers  used  on  the  motion  there  is  no  doubt 
that  the  plaintiff  was  arrested  in  Saratoga  county  by_the 
defendant,  who  was  deputy  sheriff  of  Warren  county,  and 
was  by  him  carried  therefroip  to  and  imprisoned  in  the  jail 
of  Warren  county.  As  part  of  the  cause  of  action,  there-  t 
fore^aTose_mSaratogar"couirt77^^^  \ 

hHugETthereTt^MrClvrProrT^SS-);'  and:  the  defendant  |   '^(  ,^ 
wasnotenMled  to  a  change  of  venue  on  the  ground  on  I 
which  motion  was  made.  ' 

Order  reversed. 


MILLS  &  GIBB  V.  STARIN. 

i/  119  App.  Div.  336.     Decided  1907. 

Appeal  by  defendants  from  an  order  denying  defend- 
ants '  motion  to  change  the  place  of  trial  from  the  county  of 
New  York  to  the  county  of  Montgomery.    |j^/v-,jf  M  w'^  ''^  ^''' ' ' 

Laughlin,  J.  The  action  is  brought  to  recover  damages 
for  breaches  of  contracts  to  sell  and  deliver  goods,  wares 
and  merchandise.  The  defendants  in  their  ansAver  admit 
the  incorporation  of  the  plaintiff  and  that  the  defendants 
are  copartners,  but  deny  the  other  material  allegations  of 
the  complaint  and  allege  that  the  contracts  were  made 
without  their  authority.  The  plaintiff  is  a  foreign  corpo- 
ration, organized  under  the  laws  of  the  State  of  NeAv  Jer- 
sey. The  defendants  both  reside  in  the  county:  of  Mpnt- 
gonifiE5i»_aii3^  resided  there  at  the  time  the  action  was 
commenced.  The  place  of  trial  designated  in  the  summons 
is  the  "StTunfy  of  New  York.  Before  serving  their  answer 
the  defendants  duly  demanded  that  the  place  of  trial  be 
changed  to  the  proper  county,  namely,  to  the  county  of 
Montgomery.  The  plaintiff,  in  opposition  to  the  motion, 
presented  an  affidavit  showing  that  its  sole  place  of  business 
in  the  State  of  New  York  is  in  the  county  of  New  York ;  that 
19 
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the  contracts  upon  which  the  action  was  based  were  made 
and  were  to  be  performed  in  the  county  of  New  York; 
that  the  defendant  Starin  has  an  office  for  the  transaction 
of  business  and  transacts  business  in  the  county  of  New 
York,  and  is  a  member  of  the  rapid  transit  commission  of 
the  city  of  New  York,  and  spends  ' '  practically  all  of  his 
time  ' '  in  the  county  of  New  York.  The  affidavit  also  tends 
to  show  that  the  convenience  of  witnesses  requires  that  the 
issues  be  tried  in  the  county  of  New  York,  and  sets  forth  the 
nanies  of  the  witnesses  whom  the  plaintiff  proposes  to  call 
and  facts  tending  to  show  that  they  can  give  material  tes- 
timony in  its  behalfy'  The  defendants  did  not  present  any 
affidavit  in  answer  to  that  presented  by  the  plaintiff  tend- 
ing to  show  that  the  convenience  of  witnesses  requires  that 
the  trial  of  the  issues  be  had  in  the  county  of  New  York. 
It  does  not  appear  that  the  affidavit  presented  by  the  plain- '' 
tiff  was  served  upon  the  defendants  or  that  the  plaintiff 
made  a  counter  motion  to  have  the  trial  of  the  issues  re- 
tained in  the  county  of  New  York ;  nor  does  it  appear  that 
the  defendants  were  afforded  an  opportunity  to  meet  the 
plaintiff's  affidavit,  or  that  they  have  in  any  manner  waived 
their  right  to  have  the  motion  to  change  the  place  of  trial 
from  the  proper  county  to  the  county  of  New  York  for 
the  convenience  of  witnesses  heard  in  the  county  of 
Montgomery.  ,,    w . , ,      f  ■   U^n^ .  it  i    ''^  ? 

The  plaintiff  being  a  foreign 'corporation  and  the  action 
being  one  not  specified  in  sections  982  or  983  of  the  Code 
of  Civil  Procedure,  the  proper  place  of  trial  is  a  county 
in  which  one, of  Jhe  defendants  resld^  (Code  Civ.  Pro. 
§  984;  Shepard  &  Morse^IjimrBer  Co.  v.  Burleigh,  27  App. 
Div.  99.)  The  permanent  residence  of  the  defendant  Starin 
in  the  county  of  Montgomery  is  not  affected  by  his  business 
interests,  official  position  and  tempora^fy  sojourn  in  the 
city  of  New  York.  ^/People  v.  Piatt,  m  N.  Y.  166;  Wash- 
ington V.  Thomas,  103  App.  Div.  423;  L.  1891,  ch.  4,  §  1,  as 
amd.  by  L.  1906,  ch.  472,  §  1.)  The  defendants  were,  there- 
fore, entitled,  as  matter  of  right,  to  have  the  place  of  trial 
changed  to  the  county  of  Montgomery,  and  on  the  motion 
for  an  order  to  that  effect  the  court  was  without  authority 
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to  consider,  at  the  instance  of  the  plaintiff,  tlie  convenience 
of  witnesses.  (Sylvester  v.  Lewis,  55  App.  Div.  470;  Har- 
mon V.  Van  Ness,  56  id.  160;  North  Shore  Industrial  Co. 
V.  EandaJl,  108  id.  232;  Acker  v.  Leland,  96  N.  Y.  383; 
Veeder  v.  Baker,  83  id.  156.)  The  county  of  Montgomery 
being  the  proper  place  for  the  trial  of  the  issues,  the  action 
should  have  been  brought  in  that  county,  and  not  having 
been  so  brought,  should  now  be  changed  to  that  county.  If 
the  plaintiff  had  brought  the  action  in  the  proper  county  it 
would  have  been  at  liberty  thereafter  to  have  moved  to 
change  the  place  of  trial  to  the  county  of  New  York  for  the 
convenience  of  witnesses,  and  after  the  place  of  trial  is 
changed  to  the  county  of  Montgomery,  the  plaintiff  will  still 
be  at  liberty  to  move  for  that  relief,  and  the  defendants 
will  then  have  an  opportunity  of  meeting  the  motion  in  the 
judicial  district  in  which  the  action  should  have  been 
brought.  (Grorman  v.  South  Boston  Iron  Co.,  32  Hun,  71; 
Herbert  v.  Griffith,  2  App.  Div.  566 ;  Phillips  v.  Tietjen,  108 
id.  11;  Acker  v.  Leland,  supra;  Veeder  v.  Baker,  supra.) 

Order  reversed  and  motion  granted. 

Service  of  a  demand  in  accordance  with  section  986  is  a  necessary 
prerequisite  to  the  motion  to  change  to  the  proper  county  (Hoffman  v. 
Hoffman,  153  App.  Div.  191),  but  not  where  the  change  is  sought  on 
other  grounds.  On  a  motion  to  change  the  place  of  trial  from  a  county 
where  neither  party  resides  to  the  proper  county,  neither  plaintiff  by 
amendment  nor  the  court  by  order  has  power  to  change  the  place  of  trial 
to  plaintiff's  county.    Loretz  v.  Metropolitan,  34  App.  Div.  1. 

In  the  Second  Department  it  is  held  that  where  a  person  is  domiciled 
in  one  county  but  temporarily  resides  in  another  the  action  is  properly 
brought  in  either  county.     Bischoff  v.  Bischoff,  88  App.  Div.  126. 


RIEGER  V.  PULASKI  GLOVE  CO. 
114  App.  Div.  174.     Decided  1906. 


Patterson,  J.    The  defendant  appeals  from  an  order 
denying  a  motion  to  change  the  place  of  trial  of  this  action^ 
from  the  county  of  New  York  to  the  county  of  Oswego.     R^V"^^ 


arrivi^^ 


292 


TBIALS. 


The  plaintiffs  seek  to  recover  the  sum  of  $2,190,  as  dam- 
ages forthe  failure  of  the  defendant  to  deliver  goods  which 
the  former  claim  the  latter  contracted  to  sell  to  them. 
There  are  four  causes  of  action  set  forth  in  the  complaint, 
each  being  based  upon  a  separate  contract.  The  defendant 
admits  in  its  answer  that  two  contracts  were  made,  but 
asserts  that  all  the  goods  covered  by  such  contracts  were 
delivered,  and  a  certain  amount  in  excess  thereof.  It 
alleges  that  the  third  contract  was  a  conditional  one ;  that 
the  condition  could  not  be  performed  and  that,  therefore, 
that  contract  became  inoperative.  The  defendant  also  sets 
forth  in  its  answer  that  the  fourth  alleged  contract  never 
was  made,  and,  further,  that  the  plaintiffs  refused  to  pay 
for  goods  delivered,  and  for  that  reason  further  orders  were 
canceled.  It  also  sets  up  a  counterclaim  for  the  value  of  the 
goods  that  were  shipped  to  the  plaintiffs  and  not  paid  for 
by  them.  The  plaintiffs  replied  to  the  counterclaim.  (The 
defendant  moved  to  change  the  venue  for  the  convenience 
of  witnesses,  and  set  forth  the  names  of  nine  persons 
whose  testimony  would  be  material  and  was  necessary  on 
its  behalf  at  the  trial. 

The  contracts  were  made  at  the  defendant's  place  of 
business  at  Pulaski,  in  Oswego  county.  The  defendant's 
afifidavi|s  are  strictly  in  accordance  with  the  requirements 
of  lawrHhe  necessity  of  the  testimony  of  the  witnesses. 
named  by  the  defendant  is  showitS^  the  materialitv  of  that 
testimony  is  made  to  appear^that  the  witnesses  will  testify 
to  specific  material  facts  is  also  stated  and  the  advice  of 
counsel  to  that  effect  is  .also  sworn  to.  The  only  criticism 
relating  to  the  merits  of  the  defendant's  application  is  that 
the  witnesses,  or  most  of  them,  are  in  some  way  connected 
with  the  defendant  as  officers  or  employees.  Three  of  such 
witnesses  are  not  officers  or  employees  of  the  defendant, 
and  although  th^  others  are  connected  with  it,  there  is  no 
reason  why  their  convenience  should  not  be  regarded, 
unless  it  plainly  appears  that  the  plaintiffs  have  witnesses 
residing  in  me  city  of  New  York  whose  convenience  should 
also  be  co/sidered. 


^ 
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The  attempt  was  made  by  the  plaintiffs  to  show  that! 
many  witnesses  are  required  to  substantiate  the  plaintiffs'/ 
cause  of  action,  but  the  affidavits  presented  are  fatally^  Cf  • 
defective.    It  is  stated  that  the  plaintiffs  will  call  as  wit-j 
nesses  many  merchants  to  prove  their  damages  and  to  show 
the  condition  of  the  market  in  New  York.    They  do  not  give 
the  names,  addresses,  or  occupations  of  individual  wit- 
nesses,  except  three,  but  they  mention  twelve  or  more 
partnerships,  without  naming  the  particular  members  of 
any  of  such  partnerships  whose  testimony  is  desired.    The 
affidavit  of  Altmark  on  behalf  of  the  plaintiffs  merely  says 
that ' '  the  plaintiffs  having  sued  for  damages  in  this  action 
because  of  the  alleged  failure  on  the  part  of  the  defendant 
to  carry  out  the  terms  of  the  contracts  set  forth  in  the 
complaint,  the  plaintiffs  will  call  as  witnesses  a  large  num- 
ber of  merchants  in  the  city  of  New  York,  whose  testimony 
will  be  necessary  and  material  in  behalf  of  the  plaintiffs 
to  prove  their  damages,  in  that  each  and  every  one  of  them 
has  made  claim  against  the  plaintiffs  for  damages  for  the 
failure  on  the  part  of  these  plaintiffs  to  deliver  to  them  the 
very  goods  which  the  plaintiffs  bought  from  the  defendant 
and  sold  to  the  said  merchants  on  orders  given  to  the  plain- 
tiffs by  the  said  merchants.    It  will  be  necessary  to  show 
by  the  said  merchants  the  state  of  the  market  at  the  time 
when  these  goods  were  to  be  delivered,  and  the  prevailing 
price  of  the  same  in  the  open  market  and  the  price  which 
they  had  to  pay  for  them  in  order  to  obtain  the  goods,  and 
which  the  plaintiffs  were  unable  to  deliver  on  account  of  the 
failure  of  the  defendant  to  carry  out  the  said  contracts. ' ' 

It  is  not  stated  that  the  plaintiffs  are  advised  by  counsel 
that  the  testimony  of  such  witnesses  is  material  and  neces- 
sary, nor  that  the  individuals  named  will  swear  to  any 
material  fact.     It  is  the  rule  that  the  absence  of  such  a     ^ 
statement  as  to  the  advice  of  counsel  constitutes  a  fatal!      L  ' 
defect  and  cannot  countervail  allegations  of  the  moving 
party.     That  was  held  by  this  court  in  Fish  v.  Fish  (61' 
App.  Div.  572). 

Order  reversed  and  motion  granted. -*■  ?=/-'  '"'   '  ''''"!■ 

'\,  I  (*  _ 
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JACOB  V.  TOWxV  OF  OYSTER  BAY. 

V   119  App.  Div.  503.     Decided  19-07. 

Appeal  by  plaintiff  from  an  order  denying  plaintiff's  ^J 
motion  to  change  the  place  of  trial  of  the  action.    />    <^P^ 

Jenks,  J.  The  learned  justice  presiding  at  the  Special 
Term,  in  the  opinion  handed  down  upon  the  denial  of  this 
motion,  wrote  that  the  motion  could  be  granted  only  when 
it  is  conclusively  shown  that  an  impartial  trial  could  not 
be  hadTS  the  proper  county;  whereas,  the  statute  is  that  the 
place  of  trial  may  be  changed  ' '  where  there  is  reason  to 
belieyethat  an  impartial  trial  cannot  be  had  in  the  proper 
county."  (Code  Civ.  Pro.  §  987,  subd.  2.)  Hence  the  deci- 
sion may  have  been  made  upon  a  mistaken  view  of  the  law 
prejudicial  to  the  plaintiff. 

The  learned  justice  also  wrote  that  a  trial  should  be 
attempted  in  the  proper  county,  plainly  in  order  to  show 
whether  the  conditions  there  were  adverse  to  an  impartial 
trial,  inasmuch  as  he  wrote  that  if  there  was  a  disagreement 
of  the  jury  this  application  might  be  renewed.  We  do  not 
take  this  view,  for  a  jury  drawn  in  that  county  might  be  so 
partial  as  to  be  unanimous  against  the  plaintiif ,  and  yet  its 
verdict  be  unwarranted.  In  People  v.  Webb  (1  Hill,  179) 
the  court,  speaking  of  such  proof,  say:  "  To  make  such 
an  experiment  essential  would  seem  to  be  quite  dangerous. 
It  is  the  very  thing  which  the  law  seeks  to  avoid  when  it  is 
seen  that  the  party  may,  and  probably  will  be  drawn  into 
a  trial  by  a  jury  who,  under  an  influence  of  which  they  may 
themselves  be  hardly  conscious  — an  influence  which  per- 
haps no  human  sagacity  can  detect  —  may  pronounce  a  ver- 
dict against  him  and  conclude  his  rights  forever."  This 
expression  is  cited  in  part  with  approval  by  the  court  in 
People  V.  McLaughlin  (150  N.  Y.  365,  380). 

We  are  of  opinion  that  a  proper  case  is  presented  for  a 
change  of  the  place  of  trial.  Practically  a  town  is  arrayed 
against  one  man  in  a  contention  whether  the  individual  or 
the  community  owns  a  piece  of  valuable  land.    The  struggle 
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for  the  possession  has  been  bitter  and  protracted.  There 
have  been  various  litigations;  there  has  been  physical 
violence.  The  affair  is  notorious  and  the  controversy  has 
been  a  subject  of  public  meeting,  of  more  or  less  general 
discussion,  and  of  comment  and  of  agitation  both  in  the 
local  press  and  in  newspapers  of  a  wide  circulation,  which 
includes  the  county.  It  seems  to  us  that  to  grant  this 
motion  is  to  remove  the  trial  to  an  atmosphere  clear  from 
possible  contamination  and  to  afford  presumably  an  equal- 
ity between  plaintiff  and  the  defendant  before  a  jury 
indifferent  as  to  the  personnel  of  the  parties  or  the  result 
of  the  verdict.  Our  conclusion  in  no  way  reflects  upon  the 
general  character  of  the  possible  jurors  of  the  county  of 
venue,  but  we  cannot  shut  our  eyes  to  the  fact  that  upon  a 
matter  of  such  public  interest  and  widespread  agitation, 
involving  the  direct  ownership  of  valuable  realty  by  an 
important  community  in  the  county,  any  jurors  might  have 
strong  feelings  or  prejudices  which  unconsciously  would 
sway  their  verdict.  For  these  reasons  we  think  that  the 
order  must  be  reversed,  with  $10  costs  and  disbursements, 
and  the  jnotion  granted  to^  change  the  place  of  trial  to  the 
county  of  Kings,  with  $10  costs. 

This  motion,  while  discretionary,  will  not  ordinarily  be  granted  be- 
cause of  the  political  prominence  of  parties  or  attorneys,  or  because  the 
case  has  attracted  wide  attention.    Lent  v.  Eyder,  47  App.  Div.  415. 


3.  Trial  by  Jury.    Code  Civ.  Pro.  §§  1063-7,  1163-90, 1192. 

K^         — 

a.     Selecting  the  July 

BUTLER  V.  GLENS  FALLS  R.  CO. 
121  N.  Y.  112.     Decided  1890. 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial.    A// ,  ,  ,  ,  ,  v. 
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Peckham,  J.  We  are  fully  satisfied  that  the  plaintiff  in 
this  action  made  out  a  case  for  submission  to  the  jury,  both 
upon  the  question  of  the  alleged  negligence  of  the  defend- 
ant and  his  own  freedom  from  any  negligence  which  con- 
tributed to  the  injury.  The  very  full  and  satisfactory 
opinion  delivered  at  General  Term  upon  these  points,  as 
well  as  upon  the  exception  to  the  refusals  to  charge  as 
requested,  renders  it  unnecessary  for  us  to  say  anything 
more  upon  them. 

One  question  was  argued  here  which  does  not  appear 
to  have  been  urged  as  a  ground  for  a  new  trial  at  the  Gen- 
eral Term.  ^ 

The  case  states  that  a  proposed  juror  was  called  and  that 
plaintiff  interposed  a  challenge  to  the  favc^r,  and  on  such 
challenge  the  proposed  juror  was  sworn  and  testified  that 
he  was  related  to  one  of  the  stockholders  of  the  defendant, 
that  is,  as  he  explained,  he  understood  that  a  Mr.  Brayton 
was  a  stockholder  therein,  and  that  the  wife  of  the  Avitness 
was  an  own  cousin  of  Mr.  Brayton.  The  case  contains  the 
further  statement  that  "  upon  this  evidence  the  court  held 
the  juror  disqualified,  and  he  was  discharged  from  the 
panel."  The  defendant  excepted  to  the  decision  and  it  isl  U 
now  claimed  to  have  been  error,  and  that  it  is  a  ground  fori  f 
reversing  the  judgment.  Two  cases  are  cited  by  defend- 
ant's counsel  as  sustaining  his  claim.  They  are  Hildreth 
V.  City  of  Troy  (101  N.  Y.  234)  and  People  v.  McQuade 
(110  id.  284).  Neither  is  an  authority  for  the  proposition 
here  claimed. 

In  regard  to  the  case  first  cited,  it  is  plain-  the  challenge 
was  one  for  principal  cause,  grounded  upon  the  alleged 
interest  which  the  proposed  jurors  had  in  the  result  of  the 
action,  they  being  residents  of  the  city  of  Troy. 

The  trial  court  treated  the  challenge  as  well  founded  and 
set  aside  each  of  such  jurors  as  disqualified,  not  for  bias  in 
fact  but  because,  as  matter  of  law,  upon  the  undisputed 
facts  none  of  them  came  up  to  the  required  legal  standard 
for  a  competent  juror. 

This  court  held  that  the  proposed  jurors  were  not  dis- 
qualified, because  there  was  a  section  in  the  charter  of 
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defendant  providing  that  no  person  should  be  regarded  as 
incompetent  in  such  a  case  by  reason  of  his  being  an  in- 
habitant of  the  city.  The  judgment  was,  therefore,  re- 
versed. Although,  by  comparatively  recent  amendments  to 
the  law,  the  court  is  now  the  sole  trior  of  all  challenges, 
whether  for  principal  cause  or  to  the  favor,  yet  the  distinct 
and  wholly  different  nature  of  the  two  grounds  of  chal- 
lenge still  exists.     (Greenfield  v.  People,  74  N.  Y.  277.) 

If  the  challenge  in  the  case  before  us  had  been  one  for 
principal  cause  and  it  had  been  sustained  on  the  facts  now 
appearing,  it  would  be  apparent  that  the  court  erred  in  so 
holding,  for  there  can  be  no  doubt  that  the  relationship  of  t  [ 
the  wife  of  a  proposed  juror  to  a  stockholder  of  defendant 
did  not,  as  a  matter  of  law,  disqualify  him  from  acting  as  a 
juror.  Whether  an  error  made  under  such  circumstances  in 
the  case  of  a  single  juror  would  necessarily  call  for  a  re- 
versal of  the  judgment  is  another  question  not  now  be- 
fore us. 

to  the  favor  and  not  for^  principal^  cause,  and,  of  course, 
where  the  court  held  the  proposed  juror  "  disqualified,"  it 
must  be  taken  that  he  was  so  held,  not  as  a  matter  of  law, 
but  as  a  fact,  for  actual  bias.  In  other  words,  the  challenge 
raised  an  issue  of  fact  instead  of  one  of  law,  and  the  deci- 
sion of  the  court  was  based  upon  the  evidence  given  upon 
the  challenge.  Under  the  old  practice  the  triors  would  have 
disposed  of  it  instead  of  the  court.  But,  as  the  court  now 
takes  the  place  of  the  triors,  the  decision  of  the  court  upon 
such  an  issue  of  fact  may  be  excepted  to  and  reviewed  by 
the  appellate  court  by  virtue  of  the  Code  of  Civil  Procedure 
(§  1180).  Under  this  section  our  power  to  review  the 
decision  of  the  court  upon  a  question  of  fact  depends  upon 
the  existence  of  an  exception,  and  in  accordance  with 
the  rule  governing  exceptions  to  the  decision  of  ques- 
tions of  fact  this  court  will  not  review  the  decision  of  the 
trial  court  upon  a  challenge  to  the  favor,  except  in  the  ab- 
sence of  any  evidence  to  sustain  it;  or,  in  other  words,  un- 
less the  evidence  shows  on  its  face  that  the  decision  was 
necessarily  erroneous. 
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The  case  of  People  v.  McQuade  (supra),  although  a  crim- 
inal case  and  decided  under  the  provisions  of  the  Code  of 
Criminal  Procedure,  is  to  the  same  effect.  It  was  there 
stated  that  the  decision  of  the  trial  court  on  the  question  of 
indifference  is  not  reviewable,  except  in  the  absence  of  any 
evidence  to  support  it,  when  it  becomes  in  such  case  error 
of  law,  to  which  an  exception  lies.  In  the  McQuade  case  a 
proposed  juror  (Piatt)  was  rejected  upon  a  challenge 
-(whether  to  the  favor  or  for  principal  cause  is  not  clear), 
based  upon  the  fact  that  he  knew  one  of  the  counsel  for  de- 
fendant, and  upon  one  occasion  had  advised  with  him  upon 
some  matter  of  business.  This  court  held  that  neither  chal- 
lenge was  sustained  by  the  evidence,  and  that  the  juror 
should  not  have  been  rejected.  The  court,  however,  stated 
that  it  was  not  prepared  to  say  that  such  erroneous  rejec- 
tion was  ground  in  itself  for  a  reversal  of  the  judgment. 

The  court  in  that  case  also  reviewed  the  decisions  of  the 
trial  court  in  overruling  three  challenges  to  the  favor  inter- 
posed on  behalf  of  the  defendant  to  three  different  jurors, 
and  it  held  that  they  were  legally  incompetent  to  sit  by  rea- 
son of  actual  bias,  as  disclosed  on  the  face  of  their  own 
testimony. 

Unless  we  can  say  in  the  case  before  us  that  there  was  no 
evidence  to  support  the  decision  of  the  trial  court,  we  must 
affirm  it. 

The  causes  of  favor,  says  Lord  Coke,  "  are  infinite." 
Where  that  which  is  alleged  does  not  in  judgment  of  law 
imply  a  disqualifying  bias,  it  must  be  left  to  the  conscience 
and  discretion  of  the  triors,  upon  hearing  the  evidence,  to 
find  the  juror  favorable  or  not  favorable.  The  question 
for  the  triors  is  whether  the  juror  is,  as  he  assuredly  should 
be,  altogether  indifferent,  and  if  they  find  he  is  not,  it  is 
their  duty  to  reject  him.  (People  v.  Bodine,  1  Den.  281- 
305.)  The  application  of  this  rule  to  each  particular  case, 
where  the  partiality  is  not  apparent,  must  be  left  to  the 
sound  discretion  of  the  triors.  (Id.  306.)  Many  cases  are 
instanced  in  the  opinion  of  the  learned  judge  in  Bodine 's 
case  (supra),  of  what  causes  had  been  allowed  as  sustaining 
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a  challenge  to  the  favor,  and  upon  such  a  challenge  the 
appeal  to  the  trior  seems  to  be  regarded  as  one  based  upon 
his  sound  discretion. 

While  it  may  perhaps  be  true  that  we  would  have  taken  a 
different  view  of  the  evidence  upon  the  question  of  fact  as 
to  bias  than  did  the  learned  judge  who  tried  the  cause,  yet 
we  are  not  prepared  to  hold  that  there  was  absolutely  no| 
evidence  upon  which  to  entertain  the  challenge  to  the  favor.f 

As  is  above  stated,  such  a  question  is  one^  addressed  to    | 
the  sound  discretion  of__the  trial  court,  "and  we  are  wholly  |  '^-' 
iMisposed  to  lightly  disregard  its  finding  in  such  a  case, 
where  the  challenge  is  sustained  and  the  proposed  juror 
rejected. 

The  causes  operating  upon  the  human  mind  to  produce 
bias  being  infinite  in  their  variety,  and  of  a  nature  which 
it  is  impossible  to  strictly  or  accurately  define  or  limit,  we 
would  be  reluctant  to  overrule  the  decision  of  the  trial  court 
upon  such  an  issue.  We  ought  not  to  interfere  with  a  rul- 
ing sustaining  a  challenge  unless  the  evidence  be  of  such  a 
nature  that  in  no  possible  view  could  it  fairly  be  regarded 
as  constituting  even  plausible  ground  for  the  decision.  This 
is  not  such  a  case.  Although  the  evidence  offered  and  re- 
ceived to  sustain  the  challenge  to  the  favor  was  very  slight 
indeed,  yet,  guided  by  the  rules  laid  down  for  the  review  of 
the  decisions  of  trial  courts  in  such  cases,  we  cannot  say 
that  an  error  of  law  was  committed  in  rejecting  the 
proposed  juror. 

These  views  lead  to  an  affirmance  of  the  judgment. 


b.  Opening. 

MURRAY  V.  N.  Y.  LIFE  INS.  CO. 
85  N.  Y.  236.    Decided  1881. 

Appeal  from  judgment,  which  afiirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial.  (Reported  below, 
19  Hun,  350.)         kjLvY.-vnl 
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This  action  was  brouglit  upon  two  policies  of  insurance 
issued  by  defendant  to  plaintiff  upon  the  life  of  her  hus- 
band, Wisner  Murray. 

The  substance  of  the  pleadings  is  set  forth  in  the  opinion. 

When  the  cause  was  called  for  trial  defendant  claimed 
the  affirmative  of  the  issue.  This  was  denied,  and  exception 
taken. 

MiLLEE,  J.     The  right  of  a  party  holding  the  affirmative . 
upon  an  issue  of  fact  upon  trial  to  open  and  close  the  evi-    ,7   , , 
dence,  and  upon  the  final  submission  of  the  case  to  the  jury    "^ 
to  reply  in  summing  up  the  case  is  too  well  settled  to  admit 
of  any  question.     And  when  such  right  is  denied  by  the 
judge  upon  the  trial,  such  denial  furnishes  ground  for  ex- 
ception, which  is  the  subject  of  review  upon  appeal.     (Mil- 
lerd  V.  Thorn,  56  N.  Y.  402.)     The  defendant  in_this^ase 
clearly  held  the  affirmative  of  the  issue  up6n"lrial^_and  the 
judge  erred  in  refusing  to  allow  the,defendant  to  open  "and   . 
close  the  case  in  accordance  with  such  right.^    The  com- 
plaint was  upon  two  policies  of  insurance,  copies  of  which 
were  attached,  each  of  which  contained  a  provision  as  fol- 
lows, that:     "  If  the  person  whose  life  is  hereby  insured 
shall    *    *    *    die  in,  or  in  consequence  of  a  duel,  or  of  the 
violation  of  the  laws  of  any  nation.   State  or  province, 
*     "*     *    then,  and  in  every  such  case,  this  policy  shall  be 
null  and  void. ' ' 

It  alleged  among  other  things  that  the  death  of  the  in- 
sured was  not  caused  by  the  breaking  of  any  of  the  con- 
ditions and  agreements  in  either  of  the  policies.  This  alle- 
gation was  not  required,  and  qll_that,was  essential  to  make 
out  a  cause  of  action  was  a  statement  of  the  cohtractTTEe 
death  of  the  assured,  and  the  failure  to  pay  as  provided. 
ui(r-  "-^  -  The  insertion  of  an  unnecessary  allegation  in  the  complaint, 
which  the  plaintiff  was  not  required  to  aver  or  to  prove  in 
order  to  establish  his  case,  could  not  and  did  not  deprive 
the  defendant  of  his  right  to  the  affirmative,  if  such  right 
actually  existed.  As  the  allegation  referred  to  was  not 
properly  there  for  the  purpose  of  making  out  a  good  cause 
of  action,  the  complaint, must  be  regarded  as  if  it  contained 
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no  such  averment.     The  answer  of  the  defendant  denied  I 
this  allegation  of  the  complaint,  admits  the  death  and  sets '      , 
up  that  the  insured  died  in  consequence  of  a  violation  byr"^^"*"* 
him  of  the  laws  of  the  State  of  New  York,  and  in  conse-j 
quence  of  an  unlawful  assault  committed  by  him  upon  one 
Robert  H.  Berdell.     It  also  admits  that  the  defendant  in- 
sured the  life  of  Wisner  Murray  by  two  policies  of  insur- 
ance, copies  of  which  were  annexed  to  the  complaint,  and 
begs  leave  to  refer  to  the  originals  thereof  when  they  shall 
be  produced.     This  allegation  we  think  was  not  a  denial  of 
the  policies  and  did  not  require  their  proof.     In  fact  it  ad- 
mitted their  existence  and  vahdity,  simply  asking  that  the 
originals  instead  of  copies  be  taken  as  the  contract,  which 
was  all  the  plaintiff  claimed.     The  only  facts  which  were  "yuYs.  ! 
really  to  be  tried  were  those  averred  in  the  affirmative  de-     '""'^ 
fense  set  up  that  vyisneFlTurr'av.  died  in  consequence. of  a 
^aolajLion  _of'.ih.elaws  of  ihfe..SMe..    If  the  defendant  intro- 

Iceono  such  evidence  by  the  answer  which  admitted  the 
plaintiff's  cause  of  action  she  was  entitled  to  recover  the 
amount  of  the  policies. 

The  defendant  had  alleged  a  breach,  and  unless  it  was 
proved  no  defense  was  made  out,  and  the  plaintiff  was  not 
called  upon  to  disprove  what  had  not  been  established  by 
evidence.  No  presumption  could  arise  in  favor  of  the  de- 
fendant without  proof  that  the  assured  died  from  violation 
of  law,  and  unless  this  was  established  the  plaintiff  would 
have  been  entitled  to  a  judgment  upon  the  pleadings.  The 
rule  is  well  established  that  in  an  action  upon  a  policy  of 
in^uxaiice^wkfilL Ike -answer  admits  TEeTssumg  of  the  policy 
and  the  allegations  in  the  complaint,  and  alleges  a  breach  .  . 
ofjts  conditionSt.the  burden  of  proof  i§,  upon  tlie  defendant,  O  * 
and  the  plaintiff  is  entitled  to  recover  unless  the  defendant 
"satisSeFthe  court  or  jury  by  a  preponderance  of  evidence 
that' the  conditions  had  ,^eCT._ broken.  (Jones  v.  Brooklyn 
Life  Ins.  Co.,  61  N.  Y.  79;  Van  Valkenburgh  v.  American 
Pop.  Life  Ins.  Co.,  70  id.  605 ;  Elwell  v.  Chamberlin,  31  id. 
611.)  There  is  no  ground  for  claiming  that  the  answer 
did  not  admit  all  that  was  essential  to  entitle  the  plaintiff 
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to  a  judgment,  and  there  is  no  such  denial  of  any  material 
fact  in  the  complaint  as  required  any  proof  on  the  part  of 
the  plaintiff  to  maintain  the  action.  Merely  asking  leave 
to  refer  to  the  original  policies  when  produced  related  to 
the  accuracy  of  the  copies,  was  not  a  denial  of  their  terms 
and  conditions  and  presented  no  issue  for  trial.    *    *    * 

Judgment  reversed. 

The  test  is  whether  without  any  proof,  the  plaintiff,  upon  the  plead- 
ings, is  entitled  to  recover  upon  all  the  causes  of  action  alleged  in  his 
complaint.  If  he  is  not,  no  matter  how  little  proof  is  required  of  him, 
plaintiff  has  the  right  to  open  and  close.  That  right  cannot  be  affected 
by  oral  admissions  made  at  the  trial.  Lake  Ont.  Bk.  v.  Judson,  122 
N.  Y.  278.  But  where  nothing  is  required  of  plaintiff  but  a  mere  com- 
putation of  interest  defendant  has  the  right  to  open  and  close  on  an 
affirmative  defense.     Brennan  v.  Sec.  L.  Ins.  Co.,  4  Daly,  296. 

^         AYRAULT  V.  CHAMBERLAIN. 

33  Babe.  229.    Decided  1860. 

Action  on  a  promissory  note.  Defensse,  usury.  After 
the  impaneling  of  a  jury  defendant's  counsel  claimed  that 
by  the  pleadings  the  aflfirmative  of  the  issue  and  the  burden 
of  proof  rested  upon  them,  and  that  they  had  the  right  to 
open  and  close.     The  court  ruled_ilie.-fiQia.txarY,  and  the_de 
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fendants  '^coujiselexcepted.  The  plaintiff  by  his  counsel 
then  proceeded  to  open  his  case  to  the  jury,  and  after  stating 
the  contents  of  the  note  set  out  in  the  complaint,  began  to 
state  briefly  the  defense  set  up  in  the  defendants '  answer, 
with  a  view  to  open  to  the  jury  the  evidence  of  the  plaintiff 
in  reply.  To  this  the  defendants'  counsel  objected,  on  the 
ground  of  irregularity  and  on  the  ground  that  the  plaintiff 
in  his  opening  has  no  right  to  go  beyond  the  case  alleged 
in  his  complaint,  or  to  state  the  evidence  he  expects  to  give 
in  reply  to  the  defense  set  up  in  the  answer.  The  objection 
was  sustained  by  the  court,  and  the  court  held  and  decided 
that  the  counsel  for  the  plaintiff  had  no  right  to  state  to 
the  jury  the  facts  he  expected  to  prove  in  reply  to  the  de- 
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fense  set  up  in  the  pleadings.  Tlie  plaintiff's  counsel  ex- 
cepted to  the  ruling.  The  note  in  suit  was  then  offered 
and  received  and  read  in  evidence,  and  the  amount  due 
thereon  proved. 

At  the  close  of  the  defendants'  testimony  the  plaintiff's 
counsel  asked  the  court  to  direct  the  jury  to  find  a  verdict 
for  the  plaintiff,  on  the  ground  that  the  only  usurious  agree- 
ment alleged  in  the  defendants'  answer  was  that  the  $4,000 
note  was  in  form  given  for  a  pretended  interest  which  had 
ceased  to  exist;  but  was  in  fact  given  for  the  loan  of  money; 
whereas  the  testimony  of  the  defendants  showed  that  the 
right  in  question  had  not  ceased  to  exist,  but  was  valid  and 
subsisting  when  the  note  was  given.  And  there  was  no 
allegation  in  the  answer  ^and  no  evidence  in  the  case,  but 
that  such  interest  was  of  the  value  of  $4,000.  And  that  the 
defendants  had  failed  to  establish  a  defense.  The  court 
declined  so  to  rule,  and  denied  the  motion,  and  the  plain- 
tiff's counsel  excepted. 

The  jury  rendered  a  verdict  for  the  defendants,  and  the 
judge  ordered  a  stay  of  proceedings,  and  that  the  case  be 
heard  on  exceptions  at  the  General  Term  in  the  first 
instance.  ^^XuO'j^*''*-'^   Li-m^  > 

Bij  the  Court,  E.  Darwin  Smith,  J.  In  the  case  of  Hunt- 
ington V.  Conkey  {ante,  p.  218),  we  have  decided  in  a  case 
like  this  that  when  the  action  is  upon  a  promissory  note 
and  the  plaintiff's  right  of  action  is  admitted  upon  the 
record,  and  the  issue  to  be  tried  arises  purely  upon  affirma- 
tive matter  of  defense  set  up  in  the  defendant's  answer, 
the  onus  prohandi  is  upon  the  defendant,  and  that  he  has 
the  right  to  begin  on  the  trial.  The  ruling  in  that  case  at 
the  circuit  was  the  same  as  in  this,  that  the  plaintiff  was 
entitled  to  begin,  but  the  result  was  different  on  the  trial. 
In  that  case  the  plaintiff  had  a  verdict,  and  in  this  the  ver- 
dict was  in  favor  of  the  defendants.  The  error  in  that  case 
was,  therefore,  available  to  the  defendant.  In  this  case  it  is 
not,  for  being  in  the  plaintiff's  favor,' it  obviously  can  be 
no  ground  to  him  of  complaint  or  objection.  But  the  coun- 
sel for  the  plaintiff  claims  that  the  circuit  judge  erred  in 
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holding  that  the  plaintiff's  counsel  in  opening  the  case  to 
the  jury  had  not  the  right  to  state  the  facts  he  expected  to 
prove  in  reply  to  the  defense  set  up  in  the  answer.     If  this 
were  otherwise  error  the  objection  necessarily  falls  with 
the  decision  of  the  question  that  the  plaintiff  was  not  en- 
titled to  open  to  the  jury,  and  that  it  was  error  to  allow 
him  to  begin.     But  if  the  plaintiff  had  the  right  to  begin  I 
think  no  error  was  committed,  at  least  none  ordinarily  re- 
viewable.    The_object^of_an  opening  is  to  state,  briefly,  the 
nature  of  the  action,  the  substance  of  the  pleadings,  the 
points  in  issue,  the  facts  and  circumstances  of  the  case,  and 
the  substance  of  the  evidence  to  be  adduced  in  its  support. 
And  the  counsel  for  the  plaintiff  in  opening  may  also  state 
the  nature  of  the  defense  if  it  appears  upon  the  record. 
Further  than  this  under  our  practice  I  think  the  plaintiff's 
counsel  ought  not  to  go.     Under  the  English  practice  it  is 
said  by  Chitty  (3  Chid;.  Gen.  Prac.  880),  "  that  the  opening 
counsel  may  state,  by  way  of  anticipation,  the  expected  de- 
fense, with  a  statement  of  the  grounds  on  which  it  is  futile, 
either  in  law  or  justice,  and  the  reason  why  it  ought  to 
fail."     And  Archbold  says  (1  Arch.  Prac.  191),  also,  that 
' '  he  may  state  the  evidence  by  wliich  he  can  disprove  it. ' ' 
This  practice  of  anticipating  the  defense  groAvs  out  of  a 
peculiarity  in  the  English  mode  of  trial  that  does  not  pre- 
vail with  us.     According  to  this  practice  the  plaintiff  may, 
and  in  some  cases  has  been  required  to  give  his  whole  evi- 
dence to  meet  the  anticipated  defense  before  he  closed.    He 
must,  therefore,  in  such  case  necessarily  open  fully  in  re- 
spect to  such  defense  that  his  testimony  may  be  the  better 
understood ;  and  he  is  not  at  liberty  to  reply  unless  the  de- 
fendant gives  evidence.      (3  Chit.  Gen.  Prac.  906  and  909; 
3  Car.  &  Payne,  75.)     The  defendant  may  make  such  de- 
fense as  he  can  on  cross-examination  of  the  plaintiff's  wit- 
nesses, and  then  sum  up  fully  and  preclude  the  plaintiff 
from  a  reply.     (Id.)     In  an  action  for  libel,  for  instance, 
the  plaintiff  may  give  all  his  evidence  to  defeat  the  justifi- 
cation before  he  rests  (Brown  v.  Murray,  Ryan  &  Moody, 
254) ;  and  in  such  case  it  would  be  necessary  to  open  in  re- 
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spect  to  the  justification.  It  is  in  reference  to  this  practice 
upon  trials  in  England  that  Judge  Nelson,  in  Morris  v. 
Wadsworth  (17  Wend.  118),  says:  "  This  or  some  other 
reason  induced  Lord  Ellenborough,  at  the  circuit,  to  go  to 
the  unreasonable  length  of  requiring  counsel  for  the  plain- 
tiff to  include  in  his  opening  the  facts  in  reply  to  any  dis- 
tinct answer  to  the  action  which  appeared  on  the  record  by 
way  of  plea  or  notice,  without  waiting  to  see  whether  such 
defenses  could  be  proved  or  not. ' '  (And  see  Lacus  v.  Hig- 
gins,  3  Starkie,  178 ;  and  9  Car.  &  Payne,  362 ;  38  Eng.  Com. 
Law,  115.)  Our  rule  is  much  more  rational  and  practical. 
We  do  not  require,  and  I  think  should  not  allow  an  opening 
in  respect  to  the  defense,  except  in  an  incidental  way,  by  a 
brief  statement  of  its  general  character ;  for  it  is  obviously 
better  and  most  judicious,  and  many  times  will  be  a  saving 
of  much  time  by  waiting,  as  Judge  Nelson  says,  "  to  see 
whether  the  anticipated  defense  will  be  really  set  up  or  at- 
tempted to  be  proved. ' '  And  for  the  same  reason  the  Eng- 
lish practice  of  commenting  fully  upon  the  plaintiff's  evi- 
dence by  the  opening  counsel  for  the  defense  does  not  pre- 
vail with  us.  There  is  no  reason  for  it  under  our  mode  of 
trial.  But  in  any  point  of  view  the  manner  and  general 
character  of  the  opening  by  the  plaintiff's  and  defendant's 
counsel  must  be  to  a  great  extent  under  the  control  and 
within  the  discretion  of  the  judge  at  nisi  prius,  and  with  the 
exercise  of  that  discretion  I  cannot  think  a  court  of  review 
ought  to  interfere,  except  a  case  were  presented  of  abuse 
or  arbitrariness,  such  as  I  think  will  very  rarely  occur.  In 
such  a  case,  undoubtedly,  as  Judge  Nelson  says,  in  the  case 
of  Morris  v.  Wadsworth  (supra),  "  when  the  rights  of  the 
parties  by  reason  thereof  have  suffered  the  court  of  review 
would  undoubtedly  interfere. ' '  Under  our  practice,  unlike 
that  in  England,  after  the  whole  testimony  has  been  given, 
the  counsel  for  both  parties  have  the  opportunity  and  the 
right  fully  to  discuss  it,  and  comment  upon  it  to  the  jury, 
and  I  think,  therefore,  that  each  party  should  be  confined 
to  a  legitimate  and  proper  opening  of  his  own  case;  the 
plaintiff's  counsel  to  a  staitement  of  his  cause  of  action  in 
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the  manner  above  stated,  and  the  defendant's  counsel  to  a 
statement  of  his  answer  to  the  plaintiff's  case  and  the  evi- 
dence he  proposes  to  give  to  sustain  it ;  and  in  such  opening 
the  defendant  should  not  comment  in  the  way  of  summing 
up,  after  the  English  manner,  upon  the  plaintiff's  evidence, 
any  further  than  is  essential  to  a  proper  understanding  by 
the  jury  of  the  defendant's  evidence.  (Goss  v.  True,  21 
Verm.  E.  439;  Bedell  v.  Powell,  13  Barb.  184.)   ' 

In  this  case  I  think  the  discretion  of  the  judge  was  prop- 
erly exercised.  But  certainly  the  plaintiff  could  not  be  in- 
jured by  the  ruling,  for  he  had  the  general  right  given  him, 
and  he  exercised  it,  of  making  the  last  address  to  the  jury 
upon  the  whole  case. 

New  trial  denied. 

The  remedy  of  a  party  against  prejudicial  statements  in  the  opening 
is  to  except  and  ask  to  have  the  attorney  instructed  to  desist  and  the 
jury  instructed  to  disregard  the  statement,  or  to  move  to  have  a  juror 
withdrawn.  See  Chesebrough  v.  Conover,  140  N.  Y.  382,  where  plain- 
tiff's counsel  improperly  stated  before  the  jury  that  on  the  former  trial 
of  the  action  a  verdict  had  been  rendered  for  plaintiff. 
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GARRISON  V.  McCULLOUGH,  as  Receiver,  Etc. 
28  App.  Div.  467.     Decided  1898. 


Appeal  by  plaintiff  from  a  judgment  entered  upon  the 
dismissal  of  the  complaint,  upon  the  plaintiff's  opening,  by 
direction  of  the  court  at  a  trial  before  the  court  and  a  iury.-v 

f  CuLLEN,  J.  This  action  is  brought  by  the  plaintiff,  an 
/employee  of  defendants'  railroad,  to  recover  damages  for 
!  personal  injuries  received  by  Mm  from  the  breaking  of  a 
push  stick.  The  complaint  charged  that  the  plaintiff's  in- 
jury was  occasioned  by  the  negligence  of  the  defendants 
in  failing  to  furnish  safe  and  suitable  appliances.  The 
plaintiff's  counsel  in  opening  the  case  stated  to  the  jury 
the  facts  which  he  intended  to  prove,  and  on  which  he 
claimed  to  establish  the  liability  of  the  defendants.     This 
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opening  was  taken  down  by  the  stenographer,  and  appears 
in  the  record.     At  the  conclusion  of  counsel's  statement  the  I 
complaint  was   dismissed,  on  the  ground  that  the  facts  I"]! ^v;^ 
which  counsel  proposed  to  prove  were  insufficient  to  charge!  , '   - 
the  defendants.  ! 

The  first  complaint  of  the  appellant  is  as  to  the  practice 
adopted  at  the  trial,  the  dismissal  of  the  complaint  on  the 
opening  of  counsel.  As  a  rule  this  practice  is  not  to  be  ap- 
proved, but  there  are  cases  in  which  the  court  is  not  only 
empowered  to  adopt  this  course,  but  the  course  is  entirely 
proper.  (Oscanyan  v.  Arms  Co.,  103  TJ.  S.  261;  Ward  v. 
Jewett,  4  Robt.  714. )  Undoubtedly  the  counsel  is  not  to  be 
held  in  his  opening  to  strict  accountability  for  faults,  either 
of  commission  or  of  omission,  or  for  making  imguarded 
admissions  or  failing  to  state  every  fact  necessary  to  make 
out  a  cause  of  action.  We  suppose  that  in  almost  every 
case  which  is  not  determinable  by  a  single  central  fact,  the 
party,  if  he  so  requests,  should  be  allowed  to  offer  all  his 
evidence  before  submitting  to  a  ruling  by  the  court  on  its 
sufficiency.  But  when  the  facts  lie  within  a  narrow  com- 
pass, sharply  defined  and  not  giving  rise  to  conflicting  in- 
ferences, we  see  no  reason  why  the  court,  in  the  absence  of 
protest  by  counsel,  may  not  dispose  of  the  case  upon  the 
assumption  that  the  facts  proved  will  be  as  stated,  and  thus 
avoid  loss  of  time  in  hearing  the  evidence. 

In  this  case  the  plaintiff 's  counsel  seems  not  only  not  to . 
have  objected  to  the  practice  of  the  trial  court,  but  to  have!  a   / 
invited  and  assented  to  it.     Under  the  circumstances  we|  ^' 
think  the  action  of  the  court  was  not  erroneous. 

The  case  as  detailed  by  the  counsel  was  that  the  plaintiff 
for  a  long  time  had  been  in  the  service  of  the  company  as 
a  yardman ;  that  on  the  occasion  of  the  accident  he  was  di- 
rected to  move  a  car  from  a  siding,  that  the  car  was  at- 
tempted to  be  moved  by  what  is  called  staking.  That  name 
is  applied  to  the  operation  of  pushing  a  car  on  one  track  by 
an  engine  on  an  adjoining  track,  the  force  from  the  engine 
being'  applied  to  the  car  by  a  pole  or  stick  of  timber  called 
a  push  stick.     The  plaintiff  found  there  was  no  push  stick 
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on  the  engine.  He,  therefore,  took  a  piece  of  timber  lying 
in  the  vicinity  and  used  it  for  the  purpose  of  pushing  the 
car.  It  was  insufficient,  and  broke,  thereby  inflicting  the 
injuries  for  which  he  brings  this  suit. 

On  this  state  of  facts  we  think  the  defendants  were  not 
liable.  The  plaintiff 's  injuries  were  not  caused  by  the  fail- 
ure to  supply  a  push  stick,  but  by  the  piece  of  timber  that 
he  voluntarily  selected  as  a  substitute  for  the  stick.  The 
stick  was  the  simplest  possible  contrivance  of  the  adequacy 
of  which  the  plaintiff  was  entirely  competent  to  judge. 
(Marsh  v.  Chickering,  101  N.  Y.  396;  Cahill  v.  Hilton,  106 
id.  512.)  There  was  no  emergency  which  compelled  the 
plaintiff  to  take  at  all  hazards  the  best  substitute  for  the 
push  stick  that  he  could  find,  whether  sufficient  or  insuffi- 
cient. If  the  use  of  the  stick  had  been  necessary  to  save 
life  or  the  destruction  of  property  a  different  question 
might  be  presented ;  but  here  the  only  effect  of  the  absence 
of  the  stick  was  either  to  prevent  moving  the  car  or  to  re- 
quire its  removal  in  some  other  manner  than  by  staking  out. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

From    opinion   in   Hoffman    House   v.    Foote,    172   N.    Y.    348,    350: 
"  The  issues  in   the   ease,  if  any,  were  triable  by   jury;  but,   after  the 
plaintiff's   counsel  had   opened  the   ease  to   the  jury,  the  learned  trial 
judge  granted  a  motion  made  by  the  defense  for  the  dismissal  of  the 
complaint,  and  so  the  complaint  was  dismissed  from  what  appears  upon 
the  face  of  the  pleadings  or  was  stated  by  counsel  in  opening  the  ease 
to  the  jury.     The  record  contains  the  pleadings,  the  opening  address  of 
plaintiff's  counsel,  the  motion  to  dismiss,  with  much  argument  thereon 
by  counsel  on  both  sides,  and  concludes  with  the  statement  that  the  com- 
plaint was  dismissed  at  the  close  of  the  opening,  to  which  decision  the 
plaintiff's  counsel  excepted.    In  substance  this  exception  raises  the  ques-   i 
tion  whether  the   court   could  properly  nonsuit  the   plaintiff  upon   the  jc-i^" 
pleadings  and  opening  without  further  investigation  of  the  facts  bear-  \ 
ing  upon  the  merits  of  the  controversy.     When  a  defendant  demands  ' 
and  procures  such  a  ruling  at  the  trial  he  must  be  prepared  to  defend 
it  in  this  court  upon  the  assumption  that  every  material  fact  in  issue 
is  to  be  resolved  or  found  in  favor  of  the  plaintiff." 

Unless  the  opening  is  taken  by  the  stenographer  and  made  a  part  of 
the  record  the  complaint  on  appeal  will  be  treated  as  demurred  to.  Sheri- 
dan v.  Jackson,  72  N.  Y.  170,  supra,  Vol.  1,  page  176. 
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c.  Taking  the  evidence. 

HASTINGS  V.  PALMER. 
20  Wend.  225.    Decided  1838. 


This  was  an  action  of  slandp.r_^ir\pc\  at  the  Oneida  circuit, 
before  the  Hon.  Hiram  Denio,  then  one  of  the  circuit  judges. 

The  suit  was  brought  for  words  spoken  by  the  defendant, 
charging  the  plaintiff  with  an  assault  with  intent  to  kill  the 
defendant  or  one  Ira  Lusk.  One  of  the  counts  charged  the 
words  to  have  been  that  the  plaintiff  had  been  guilty  of  an 
assault  upon  the  defendant  or  Lusk  with  a  loaded  pistol, 
without  imputing  the  intent  to  kill;  and  in  this  count  the 
plaintiff  alleged  special  damage.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  justification.  The 
words  laid  in  the  declaration  having  been  proved  to  have 
been  spoken,  the  plaintiff  called  a  witness  of  the  name  of 
Chappell,  and  offered  to  prove  by  him  that  he  forbore  to 
employ  the  plaintiff  as  an  attorney  and  counsellor  at  law 
in  the  transaction  of  certain  business,  in  consequence  of 
hearing  it  reported  that  the  plaintiff  had  dra^vn  a  pistol 
upon  some  one  in  the  manner  stated  by  the  defendant;  but 
the  plai-"tiff  ^''^  '""t  "^er  to  tranp  thp  rpppyt  to  the  defend- 
ajat;  which  evidence  being  objected  to  was  excluded.  The 
plaintiff  having  rested  the  defendant  produced  testimony- 
in  support  of  his  notice  of  justification,  and  on  his  resting  (-r\ 
the  plaintiff  offered  to  prove  in  aggravation  of  damages  a  « — ' 
repetition  by  the  defendant  since  the  commencement  of  this  ^^j^^ , 
suit  of  the  charges  contained  in  the  declaration,  which  evi-  ~^ 
dence  being  objected  to,  was  rejected  by  the  judge.  The 
jury  found  for  the  defendant,  and  the  plaintiff  moves  for  a 
new  trial. 

By  the  Court,  Cowbn,  J.  The  proof  of  special  damage 
was  properly  rejected.  The  report  which  influenced  Chap- 
pell might  as  well  have  been  imputed  to  any  other  of  his 
neighbors  as  to  the  defendant.  To  make  the  offer  of  evi^ 
dence  complete  it  should  have  been  proposed"  to  show,  in 
some  way  that  the  special  injury  arose  not'only  from  the 
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words  in  question  but  was  a  consequence  of  the  defendant's 
use  of  them. 

The  judge  also  had  a  right  in  his  discretion  to  disallow  Q^  -h 
the  evidence  offered  in  aggravation  of  damages  at  so  late  @ 
a  stage  of  the  cause.  Strictly  the  plaintiff  orparty  holding 
theaffiiTQative_is_bound,  in  the  first  instance,  to  introduce 
all  the  evidence  oji-his  side,  except "tEaFwEch  operates 
merely  to  answer  or  qualify  the  case  as  it  is  sought  to  be 
made  out  by  his  adversary's  proof.  *  *  *  The  rule  with 
its  reasons  and  qualifications  is  very  well  stated  by  Mr. 
Justice  Mills,  in  Braydon  v.  Goulman  (1  Monroe,  115,  117, 
118),  on  error  brought  for  improperly  receiving  supple- 
mental evidence  of  damages:  "  In  strict  practice  he  who 
has  the  affirmative  ought  to  introduce  all  the  evidence  to 
make  out  his  side  of  the  issue;  then  the  evidence  of  the 
negative  side  is  heard;  and  finally  the  rebutting  proof  of 
the  affirmative,  which  closes  the  investigation.  An  adher- 
ence to  this  rule  generally  will  be  found  necessary  in  all 
courts  of  original  jurisdiction;  and  without  it  confusion, 
loss  of  time  and  captious  and  irritable  conduct  must  follow. 
We  say  generally,  for  it  will  often  be  found  proper,  for 
good  reasons,  to  depart  from  it,  in  order  to  obtain  complete 
justice ;  and  when  this  ought  or  ought  not  to  be  done,  must, 
in  a  great  measure,  be  left  to  the  sound  discretion  and 
prudence  of  the  court. "  >w.  ^  vtt «..  ti-\J^-  ^  ,j^ 

New  trial  denied  t^^'  '^  K  ^  ^  f^ 


PEATT  V.  N.  Y.  CEN.  &  H.  R.  K.  CO. 

77  Hun,  139.    Decided  1894.  Y.L-t*,/nMh  VM/v 

Lewis,  J.  The  plaintiff  is  the  owner  of  a  lot  216  feet 
front  abutting  on  the  southerly  side  of  a  street  in  the  city  of 
Buffalo  known  as  the  Terrace. 

He  is  also  the  owner  as  tenant  in  common  of  an  undivided 
one-half  of  the  fee  of  the  street  in  front  of  his  said  lot. 

The  defendant  in  the  year  1879  wrongfully  entered  upon 
said  street  and  constructed  therein  in  front  of  plaintiff's 
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said  premises  two  railroad  tracks,  and  has  ever  since  main- 
tained such  tracks  and  operated  trains  thereon. 

Plaintiff  brought  this  action  against  the  defendant,  and  | 
claimed  in  his  complaint  that  by  reason  of  the  presence  of 
said  tracks  and  the  operation  of  trains  thereon  access  and! 
egress  to  and  from  his  said  premises  had  been  interfered! 
with  and  rendered  hazardous,  and  that  the  rental  value 
thereof  had  been  thereby  depreciated  and  greatly  injured 
to  his  damage.     He  recovered  a  verdict  of  $12,000. 

The  defendant  claims  that  the  judgment  should  be  re- 
versed because  of  errors  committed  upon  the  trial.  The 
plaintiff  was  called  as  a  witness  in  his  own  behalf  and  testi- 
fied to  the  rental  value  of  his  property  with  the  railroad  in 
the  street. 

He  was  then  asked  the  following  questions:  "  What  in  o,^,^ 
your  judgment,  Mr.  Pratt,  would  be  the  rental  value  of  that  ^^,  ^^J 
property  during  the  years  from  1885  to  1891,  with  the  rail-       ^_ 
road  absent?  " 

Mr.  Gluck.  "  That  I  object  to  on  the  ground  that  it  is 
incompetent,  improper  and  speculative,  and  not  the  proper 
method  of  proving  damages. ' ' 

The  question  was  not  then  answered;  the  witness  went 
on  to  give  a  review  of  the  changes  in  the  location  of  the  re- 
tail business  in  the  city,  showing  that  it  had,  during  the 
time  the  defendant  had  maintained  said  tracks,  moved  up 
town  and  in  a  measure  away  from  the  plaintiff's  premises. 

The  question  was  repeated,  and  before  any  objection  was 
interposed  the  witness  answered,  ' '  ten  thousand  dollars. ' ' 

Counsel  for  the  defendant  immediately  thereafter  said, 
"I  object  to  that  on  the  ground  that  it  is  incompetent  and 
improper ;  that  the  proper  foundation  has  not  been  laid  for 
the  asking  of  that  question ;  that  it  is  speculative  and  not 
the  proper  method  of  proving  damages. ' ' 

The  objection  was  overruled  and  the  defendant  excepted. 

The  court  thereupon  asked  the  question:  "  Ten  thousand 
doU&r^per  year?  "  The  witness  answered:  "Yes,  sir." 
The 'witness  evidently  answered  the  question  propounded 
by  the  plaintiff's  counsel  before  the  defendant's  counsel 
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had  an  opportunity  to  interpose  his  objection,  and  we  think 
it  must  be  held  that  the  objection  was  timely. 

It  is  the  contention  of  the  defendant's  counsel  that  the 
question  was  improper  as  it  called  for  the  opinion  of  the 
witness,  and  that  presents  one  of  the  questions  for  our 
decision. 

The  competency  of  such  evidence  has  been  much  dis- 
cussed of  late  by  the  Court  of  Appeals. 

McGean  v.  The  Manhattan  R.  Co.  (117  N.  Y.  219)  was  an 
action  brought  to  recover  damages  for  injuries  occasioned 
to  the  easements  of  air  and  light  and  access  to  the  property 
of  the  plaintiff  by  the  erection  and  maintenance  of  an  ele- 
vated street  railroad  in  a  street  of  the  city  of  New  York. 

The  court  held  that  opinions  of  witnesses  as  to  the  causes 
which  occasioned  the  decrease  of  rental  value  as  well  as  the 
amount  of  damages  done  thereby  were  improper;  that  wit- 
nesses! must  state  facts  and  not  draw  conclusions  or  give 
opinions.  The  question  was  again  before  the  Court  of  Ap- 
peals in  Roberts  v.  The  N.  Y.  E.  R.  R.  Co.  (128  N.  Y.  455). 
The  prevailing  opinion  elaborately  reviews  the  authorities 
upon  the  question  of  the  admissibility  of  such  evidence,  and 
it  was  held  to  be  inadmissible,  and  the  doctrine  of  McGean 
V.  Manhattan  R.  Co.  {supra)  was  commented  upon  and  ap- 
proved as  laying  down  the  correct  rule.    *    *    * 

"We,  therefore,  come  to  the  question  whether  the  grounds 
of  the  objection  to  the  evidence  were  sufficiently  broad  and 
specific  to  avail  the  appellant  upon  appeal. 
I  The  grounds  stated  were  that  it  was  incompetent  and  im- 
proper; that  the  proper  foundation  had  not  been  laid  for 
asking  the  question;  that  it  was  speculative  and  not  the 
proper  method  of  proving  damages. 

The  grounds  of  objection  in  the  case  of  McGean  v.  The 
Manhattan  R.  Co  {supra)  were  that  the  evidence  was  in- 
competent, irrelevant,  hypothetical,  and  the  witness  not 
competent  to  give  an  opinion. 

The  court  held  that  they  were  not  sufficiently  specific  to 
raise  the  question  as  to  the  admissibility  of  the  evidence, 
and  remarked:  "  The  objections  seem  to  imply  that  opin- 
ions were  competent  on  the  subject."     The  trial  seems  to 
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have  been  conducted  on  both  sides,  and  more  particularly 
on  that  of  the  defendant,  upon  the  theory  that  all  opinions 
were  admissible  as  to  rental  value  of  the  premises  and  the 
causes  which  affected  it. 

In  Carter  v.  N.  Y.  E.  E.  R.  Co.  (134  N.  Y.  168)  the  grounds 
of  the  objection  were  that  it  was  immaterial,  incompetent 
and  hypothetical,  and  that  the  difference  in  value  was  not 
the  measure  of  damages.  It  was  held  that  the  objection 
was  not  sufficiently  specific. 

In  Ward  v.  Kilpatrick  (85  N.  Y.  416)  it  was  held  that  the 
objection  that  the  witness  was  not  a  competent  judge  and 
the  inquiry  involved  a  conclusion  of  law  would  not  answer. 
In  the  Roberts  case  (supra)  an  objection  that  the  evidence 
was  incompetent,  that  it  was  for  the  court  alone  and  not 
for  the  witness  to  determine  the  amount  of  damage,  was 
held  to  be  sufficient,  as  it  called  the  attention  to  the  vice  in 
the  question,  that  is  that  it  made  the  witness  the  judge  of 
the  damages,  while  that  was  the  province  of  the  court  or 
jury.  In  the  case  at  bar,  in  addition  to  the  grounds  which 
were  held  not  to  be  sufficient  in  the  cases  cited,  there  was 
added,  "  that  it  is  speculative  and  not  the  proper  method 
of  proving  damages." 

It  was  held  in  the  Roberts  case  that  the  objection  that  the 
evidence  was  "  speculative  "  was  sufficient. 

Judge  Peckham  in  his  opinion  says :  "  It  is  speculative 
upon  the  very  question,  and  upon  the  only  question  which 
the  court  or  the  jury  is  called  upon  to  decide,  and  the  ques- 
tion calls  for  the  opinion  of  the  witness  upon  that  very  sub- 
ject." It  had,  as  we  have  seen,  been  held  that  the  word 
"  hypothetical  "  was  not  sufficiently  specific.  This  rule 
was  approved  in  Doyle  v.  The  Manhattan  R.  Co.  (128  N.  Y. 
494). 

As  to  the  second  ground  stated,  all  agree  that  the  true 
measure  of  damaged  was  the  difference  between  the  rental 
value  of  the  premises  with,  and  their  rental  value  without, 
the  railroad  present  in  the  street. 

The  defendant's  objection  was  to  the  method  the  plaintiff 
was  pursuing  to  prove  his  damages. 
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If  the  objector  intended  by  his  objection  to  raise  the  if. /,J 
question  of  the  propriety  of  that  rule  or  theory  or  method 
of  proving  the  damages,  it  was  clearly  insufficient,  for  the 
plaintiff  was,  entitled  to  prove  such  difference  by  compe- 
tent evidence. 

If,  on  the  other  hand,  the  ground  of  the  objection  men-  j 
tioned  was  sufficiently  specific  to  call  attention  to  the  point 
that  the  opinion  of  the  witness,  as  to  the  amount  of  dam-j 
ages,  was  not  admissible,  but  that  the  witness  should  state 
facts  and  not  draw  conclusions,  it  was  sufficient.  1 

It  was  for  the  counsel  maldng  the  objection  to  state  his 
grounds  so  specifically  that  the  exact  point  would  be  pre- 
sented, so  that  the  form  of  the  question  could,  if  desired, 
Ihave  been  so  changed  as  to  have  avoided  the  objection. 
I  In  the  absence  of  an  authority  we  might  entertain  some 
doubts  as  to  the  latter  ground  of  the  objection  being  suffi- 
cient; we  find,  however,  upon  reference  to  the  case  of 
Kernochan  v.  The  Elevated  R.  E.  (128  N.  Y.  559),  that  • 
this  same  ground  of  objection  to  such  evidence  was  held  to 
be  sufficient. 

Upon  the  strength  of  these  authorities  we  are  constrained 
to  hold  that  the  defendant's  objection  was  sufficiently 
specific,   and  that  it  was   reversible   error  to   admit  the 


Unless  to  each  adverse  ruling  an  exception  is  taken  in  accordance  with 
code  sections  992-995,  no  question  of  law  is  raised  thereon  for  review 
on  appeal.    Hard  v.  Ashley,  117  N.  Y.  606,  617. 


<  MARSHALL  et  al.   v.   DAVIES. 

"^^^  l^  78  N.  Y.  414.     Decided  1879. 

Appeal /rom  an  order  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  gctimi  to  foreclose  ^  T]nnrtp;'?|,o-P  PYPnntPfl 
by  defendant  Davies  to  plaintiff  to  secure  the  payment  of 
the  bond  of  Davies.  Davies  conveyed  the  premises  to 
Leslie  who  conveyed  to  Cornen.     Both  grantees  assumed 
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the  payment  of  the  mortgage.  A  deficiency  arose  upon  the 
sale  of  the  premises  under  the  foreclosure,  for  which  the 
court  decided  that  Davies  was  liable.  There  was  a  dispute 
as  to  whether  or  not  Davies  had  notified  plaintiff  Miller,  an 
agent  of  Marshall,  of  the  sale  to  Leslie  and  requested  Miller 
to  collect  the  money  on  both  bond  and  mortgage  when  it 
became  due. 

Upon  the  trial  the  defendant  Davies  testified  that,  in  the 
year  1871,  and  after  he  had  conveyed  the  premises  to 
Leslie,  he  called  at  the  office  of  Miller,  the  plaintiff,  and 
' '  asked  him  to  collect  the  interest  of  Mr.  Leslie,  and  also  the 
principal  sum  when  it  became  due ;  and  if  he  did  not  pay  it 
to  foreclose  the  mortgage  at  once;  Mr.  Miller  assented  to 
that  proposition." 

Mr.  Miller  was  examined  as  a  witness  and  denied  that 
any  such  request  was  made  to  him  by  Mr.  Davies. 

After  the  examination  of  Mr.  Miller,  Davies  was  recalled 
and  the  following  question  was  asked :  ' '  Did  you  have  any 
conversation  with  Miller  during  the  years  1870  or  1871, 
at  his  office?  "  This  was  objected  to  on  the  ground  that] 
the  witness  had  given  his  testimony,  the  objection  was 
sustained  and  exception  duly  taken. 

Eapallo,  J.  As  th^  order  of  the  General  Term  does  not 
state  that  the  reversal  was  on  any  question  of  fact,  it,  cannjot 
be^ustained  unless  it  be  made  to  appear  that  some  error 
of  law  wus_cqrnmitted  by  the  trial  judge.  The  case  came 
before  the  General  Term  on  appeal  from  the  judgment  and 
exceptions  only,  and  it  had  no  discretionary  power  to  order 
a  new  trial  in  the  absence  of  legal  error. 

The  only  exception  to  rulings  at  the  trial,  which  has  been 
argued,  is  that  taken  by  the  defendant  to  the  exclusion  of 
the  question  to  him,  on  his  being  recalled  after  the  plaintiff 
had  rested,  whether  he  had  had  conversations  with  Mr. 
Miller  in  1870  or  1871,  at  his  office. 

The  question  of  fact  at  issue  was  whether  the  defendant 
had  notified  Mr.  Miller  of  the  sale  of  the  mortgaged  prem- 
ises to  Leslie  and  had  requested  Miller  to  proceed  to  collect 
the  amount  which  might  become  due  upon  the  mortgage  at 
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maturity.  The  defendant  Davies,  who  had  the  affirm- 
ative of  that  issue,  testified  in  his  own  behalf  that  he  sold 
the  property  to  Leslie  in  October,  1871,  and  that  at  about 
the  time  the  first  or  second  installment  of  interest  on  the 
mortgage  became  due,  after  the  sale,  he  went  to  Miller's 
office  and  there  told  him  that  he  had  sold  the  property  to 
Leslie,  who  had  assumed  the  payment  of  the  mortgage,  and 
asked  Miller  to  collect  the  interest  of  Leslie,  and  also  the 
principal  when  it  became  due,  and  if  he  did  not  pay  it  to 
foreclose  the  mortgage  at  once,  and  that  Miller  assented 
to  that  proposition,  and  that  from  the  time  of  that  inter- 
view until  the  6th  of  January,  1877,  he  thought  he  had  no 
further  interview  mth  Miller  or  the  plaintiffs. 

Miller  being  called  on  the  part  of  the  plaintiffs  testified 
positively  that  no  conversation  of  that  kind  ever  took  place. 
On  cross-examination  he  was  asked  whether  he  had  any  con- 
versation at  all  with  the  defendant  Davies  in  1870  or  1871, 
and  he  answered  none  that  he  remembered;  that  he  might 
have  had  conversations  that  he  did  not  recollect,  but  none 
of  the  nature  testified  to  by  the  defendant. 

After  the  plaintiffs  had  rested,  the  defendant  Davies  was 
recalled  and  asked  whether  he  had  had  any  conversation 
with  Mr.  Miller  during  the  years  1870  or  1871,  at  his  office. 
This  question  being  objected  to  on  the  ground  that  the 
witness  had  already  testified,  was  excluded  and  exception 
taken. 

The  witness  was  then  permitted  to  assert  the  positive- 
ness  of  his  recollection  of  the  conversation  to  which  he 
had  already  testified  and  to  state  the  circumstances  which 
enabled  him  to  be  positive. 

"We  cannot  discover  any  legal  error  in  the  ruling  ex- 
cepted to.  The  court  went  further  than  strict  rules  required 
it  to  go  in  permitting  the  defendant  to  be  re-examined  as 
to  his  original  statement.  This,  however,  was  purely  dis- 
cretionary. If  the  question  which  was  excluded  was  in- 
tended to  refer  to  this  conversation,  the  exception  is  ground- 
less. If  the  question  related  to  any  other  conversation  the 
exception  is  equally  without  foundation.  Unless  the  con- 
versation sought  to  be  proved  was  material  and  tended  to 
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maintain  the  issue  on  the  part  of  the  defendant,  it  was 
irrelevant.  If  it  was  material,  then  it  was  entirely  within 
the  discretion  of  the  court  whether  or  not  to  permit  the 
inquiry.  The  defendant  had  been  examined  in  support  of 
his  allegation  of  notice  and  request  to  foreclose.  He  had 
testified  to  a  conversation  with  Mr.  Miller  upon  which  he 
relied  and  that  he  thought  there  was  none  subsequent. 
Having  rested  his  case  and. _tlig„ plaintiff  having  closed  his 
feilitnony,  the  defendant  had  no  legal  right  to  reopenjhis 
own  case  and  introduce~evidence  "to  sustain  his  defense, 
which  he  might  have  introduced  when  the  case  was  with 
him.—lNo  rule  for  the  conduct  of  trials  is  more  familiar  than 
that  the  party  holding  the  aifirmative  is  bound  to  infrr"^^"'^" 
all  the  evidence  on  his  side  before  he  closes.  (Hastings  v. 
Falmer,  20  Wend.  225.)^^TIeniust  exhaust  all  his  testimony  | 
in  support  of  the  issue  on  his  side  before  the  testimony  on  I 
the  opposite  side  has  been  heard.  (Ford  v.  Niles,  1  Hill,  i^ 
301 ;  Eex  v.  Stimpson,  2  Carr.  &  P.  415.)  He  can  afterward 
introduce  evidence  in  rebuttal  only.  Rebutting  evidence 
in  such  cases  means  not  merely  evidence  which  contradicts 
the  witnesses  on  the  opposite  side  and  corroborates  those 
of  the  party  who  began,  but  evidence  in  denial  of  some 
affirmative  fact  which  the  answering  party  has  endeavored 
to  prove.  (Silverman  v.  Foreman,  3  E.  D.  Smith,  322;  2 
Carr.  &  P.  416.)  In  the  present  case,  after  having  testified  / 
to  one  conversation,  which  was  denied  on  the  other  side,  the/ 
defendant  was  not  entitled  as  matter  of  right  to  prove! 
another  as  to  which  he  had  not  previously  testified,  even\ 
though  it  tended  to  support  his  original  statement.  This\ 
was  not  evidence  in  rebuttal.  The  testimony  on  the  part 
of  the  plaintiff  was  that  other  conversations  might  have 
been  had,  but  that  no  conversation  of  the  nature  testified 
to  by  the  defendant  ever  took  place.  This  was  a  mere  denial 
and  not  proof  of  any  affirmative  fact  which  the  defendant 
had  the  right  to  rebut.  These  rules  may  in  special  cases 
be  departed  from  in  the  discretion  of  the  trial  judge,  but  a 

refusal  to  depart  from  them  is  no  ground  of  exception. 

*    *    * 

Order  reversed  and  judgment  affirmed^^/^^;^__jjF^ 
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LANGLEY  v.  WADSWORTH, 
^   99  N.  Y.  61.    Decided  1885. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  which  affirmed  Special  Term  order  denying 
a  motion  for  a  new  trial  upon  case  and  exceptions  and 
affirmed  a  judgment  entered  on  a  verdict.     OiM\J^.AMJl^^  . 

Danfoeth,  J.  The  complaint  stated  a  good  cause  of  ac- 
tion in  favor  of  a  payee  and  holder  against  the  maker  of  a 
promissory  note.  The  answer  was  a  general  denial.  Upon 
the  trial  it  was  assumed  by  both  parties  that  the  plaintiff 
when  she  rested  had  given  evidence  which,  unless  disproved, 
would  justify  a  verdict  in  her  favor,  and  the  defendant  took 
the  burden.  "With  other  evidence  he  introduced  letters  writ- 
ten by  the  plaintiff  to  the  testator  —  the  alleged  maker  of 
the  note  —  and  at  the  close  of  the  case  asked  the  court ' '  to 
direct  a  verdict  for  the  defendant  in  view  of  these  letters. ' ' 
The  court  declined  to  do  so  and  the  exception  then  taken  i 
is  now  placed  upon  the  ground  ' '  that  they  showed  the  H " 
note  to  be  without  consideration. ' '  If  so,. and  the  defendant 
relied  upon  that  fact,  the  attention  of  the  court  should  have 
been  called  to  it.  (Thayer  v.  Marsh,  75  N.  Y.  340.)  "Had  it 
been,  other  evidence  might  have  been  permitted  from  the 
plaintiff.  She  was  not  called  upon  to  give  it  in  the  first 
instance.  The  form  of  the  note,  its  possession  and  proof 
of  genuineness,  made  for  her  a  prima  facie  right  of  action. 

But  we  think  it  quite  apparent  that  the  letters  referred], 
to  were  not  introduced  for  the  purpose  contended  for,  but    I  ^ 
rather  to  show  that  the  note  was  in  fact  spurious.    We  seel' 
from  the  record  that  all  evidence  was  directed  to  that  issue. 
But,  however  that  may  be,  we  can  find  nothing  in  the  letters 
themselves  nor  in  the  argument  of  the  learned  counsel  for 
the  appellant  which  would  require  a  trial  court  to  dispose')'^ 
of  it  as  matter  of  law.    The  question  was  for  the  jury  and 
was  submitted  to  them  in  a  manner  satisfactory  to  the 
defendant.    Their  verdict  has  been  approved  by  the  trial 
judge  and  by  the  General  Term.    We  think  the  exception 
was  not  well  taken.    Nor  do  we  find  any  error  in  regard  to 
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evidence.     So  far  as  the  cross-examination  of  a  witness 
relates  either  to  facts  in  issue  or  relevant  facts,  it  may  be 
pursued  by  counsel  as  matter  of  right;  but  when  its  object 
is  to  ascertain  the  accuracy  or  credibility  of  a  witness,  its 
method  and  duration  are  subject  to  the  discretion  of  the 
trial  judge,  and  unless  abused,  its  exercise  is  not  the  sub- 
ject of  review;  nor  can  the  witness  be  cross-examined  as  to 
any  facts  which,  if  admitted,  would  be  collateral  and  wholly 
irrelevant  to  the  matter  in  issue  and  which  would  in  no 
way   affect  his   credit.     The   exception   presented   comes   /j,,.^,^ 
within  one  or  both  of  the  last  two  conditions.     The  issue    •^^.^-^, 
was  upon  handwriting.    The  witness  N.,  as  an  expert,  had" "v^ .ff^ 
testified  to  his  belief  in  its  genuineness.    It  was  not  sug-         "^ 
gested  that  he  lacked  skill  or  experience  in  that  matter  nor     ^i-  "/^'aC 
that  both  were  not  sufficient  to  entitle  him  to  be  considered     '^'"  '**^'^^' 
an  expert.    He  had  testified  that ' '  it  was  represented  to  him     ^^"^  ? 
that  the  party  was  ill  when  it  "  (the  note)  "  was  written,"     ^^'^   '■" 
and  that  he  examined  the  signature  upon  that  hypothesis.      \i.  Wy'  *- 
His  attention  was  called  to  two  signatures  and  he  said: 
' '  I  accounted  for  the  differences  in  the  two  by  the  fact 
that  the  man  was  not  in  good  health. ' '    One  signature  was 
on  the  note  in  suit,  the  other  on  a  check,  and  on  cross- 
examination  concerning  the  latter  he  says :     "I  find  no 
evidence  of  tremulousness, ' '  and  as  to  the  other  he  saw  ' '  a 
great  dissimilarity,"  adding,  "  can  only  account  for  it  by 
the  health  of  the  man,"  speaking  of  it,  not  as  a  fact  per- 
ceived by  or  known  to  him,  but  obviously  as  on  his  direct 
examination  of  something  represented  to  him. 

Then  came  questions  that  were  excluded.  By  the  first 
the  witness  was  in  substance  told  to  assume  that  the. alleged 
writer  did  just  about  the  time  of  the  supposed  writing  take 
a  certain  described  walk,  ' '  carrying  quite  a  large  satchel, ' ' 
and  was  then  asked,  ' '  what  do  you  say  about  his  being  in 
such  condition  as  not  to  be  able  to  write  his  name  1  ' '  and 
by  the  second  to  assume  that  "  the  man  had  simply  the 
asthma  or  a  difficulty  of  breathing,"  and  declare  whether 
' '  that  would  account  for  the  difference  in  his  sig-nature. ' ' 
The  first  question  suggests  no  fact  on  which  an  opinion 
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upon  any  issue  before  the  court  could  properly  be  based, 
but  if  it  did,  it  was  for  the  jury  and  not  the  witness  who 
had  no  better  or  other  information  concerning  its  effect 
than  they  had,  and  the  second  involved  an  inquiry  discon- 
nected from  any  matter  to  which  the  witness  had  spoken. 
He  had  attributed  no  disease  to  the  writer  —  did  not  pre- 
tend to  have  known  or  ever  to  have  seen  him,  but  had  acted 
upon  the  representation  that  he  was  "  ill;"  and  while  it 
is  possible  to  imagine  that  the  scheme  of  cross-examination 
was  so  extensive  as  to  embrace  every  known  disorder,  the 
witness  had  asserted  no  skill  as  to  any,  but  only  knowledge 
common  to  every  one  —  that  illness  does  sometimes  so 
affect  the  nerves  and  muscles  of  a  man  as  to  diminish  his 
strengtli  and  induce  tremulousness.  He  spoke  of  this  con- 
dition as  concomitant  with  illness  and  not  as  an  effect  of 
any  particular  disease.  It  would  have  been  pertinent  to 
ask  by  whom  the  representation  on  which  the  witness  relied 
was  made  or  what  opportunity  he  had  of  seeing  signatures 
written  under  such  supposed  condition.  The  questions 
asked  were  pointless.  The  facts  to  which  they  were  di-\ 
rected  were  irrelevant  to  the  matter  in  issue,  and,  however 
answered,  would  not  have  affected  the  credit  due  the  wit- 
ness.   No  other  point  is  made  and  we  think  the  appeal  fails. 

Judgment  affirmed. 

On  the  cross-examination  of  a  witness  the  court,  in  the  exercise  of  its 
discretion,  on  objection  of  the  party,  without  putting  the  witness  to  his 
claim  of  privilege,  may  exclude  disparaging  questions,  not  relevant  to 
the  issue,  though  put  for  the  avowed  purpose  of  impairing  his  general 
credit.  Decisions  of  this  nature,  involving  mere  questions  of  practice, 
order  and  decorum,  are  not  subject  to  review  on  appeal  unless  there  be 
a  plain  _ai'''ii^Fi ,  of  '^'-"''-''''ti.t":'.!,.  Turnpike-Road  Co.  v.  Loomis,  32  N.  Y. 
127;  La  Beau  v.  People,  34  N.  Y.  223,  231.  / 
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d.  Nonsuit  and  directM  verdict, 
y  GErEinG  v.  HAstlN. 
141  N.  Y.  514.     Decided  1894. 

Appeal  from  a  judgment  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  also  affirmed  an  order  denying  a.  motion  for  a 
new  trial,     'ifw^^  ■ 

This  action  was  brought  by  the  plaintiff  to  recover  his 
compensation  as  a  broker  under  the  employment  of  the 
defendants  to  find  for  them  a  purchaser  of  their  real 
estate  situated  in  the  city  of  New  York. 

Defendants  put  in  issue  the  material  allegations  of  the 
complaint.  Upon  the  trial  plaintiff  gave  evidence  tending 
to  show  his  employment,  the  amount  of  his  compensation 
and  what  he  claimed  to  be  performance  of  his  contract. 
As  to  the  performance,  the  only  evidence  for  the  plaintiff 
was  that  of  himself  and  one  Lewis.  He  testified  that  after 
his  employment  he  went  to  Haskin's  house  and  told  him 
that  he  had  a  buyer  for  the  property  at  his  price,  $110,000, 
and  asked  him  how  much  he  required  to  be  paid  on  the 
contract ;  that  Haskin  replied,  $25,000  on  the  delivery  of  the 
deed,  $5,000  on  the  signing  of  the  contract;  that  the  next 
day  he  again  went  to  Haskin's  house  with  Lewis  and  intro- 
duced Le^^ds  to  him  and  told  him  "  he  was  the  gentleman 
who  represented  the  buyers ;  that  Mr.  Haskin  said  '  all 
right,'  and  wanted  to  know  the  names  of  the  buyers,"  and 
he  gave  him  the  names  and  he  entered  them  in  a  memo- 
randum book ;  that  Mr.  Lewis  then  told  Haskin  that  he  had 
$250  in  his  pocket  and  took  it  out,  which  he  said  he  would 
pay  to  him  and  take  a  receipt,  and  that  any  time  he  named 
he  would  draw  the  contract  and  pay  him  the  balance  of  the 
$5,000,  the  deed  to  be  delivered  on  the  first  of  November ; 
that  Mr.  Haskin  expressed  satisfaction  with  the  persons 
named  as  buyers ;  that  no  one  was  present  but  himself  and 
Lewis  and  Haskin,  and  that  in  his  interview  with  Haskin 
he  named  eight  persons  as  proposed  purchasers  of  the  real 

21 


^  d  '«*^ " 


^ 


•J —  TRIALS. 

estate.  It  appears  by  his  cross-examination  that  he  was 
required  to  give  a  bill  of  particulars  in  this  action,  and  that 
one  of  the  persons  named  to  Haskin  as  a  buyer  was  not 
named  in  the  bill  of  particulars,  and  that  another  one  who 
was  not  named  to  Haskin  was  specified  in  the  bill  of  par- 
ticulars. Lewis  testified  that  at  the  interview  mentioned  he 
told  Haskin  he  had  a  "  syndicate  which  were  willing  to 
pay  the  $110,000,"  and  that  he  "  had  $250  in  cash  and  took 
the  money  out  and  offered  it  to  him  to  pay  a  deposit  and 
take  his  receipt  for  the  same,"  which  Haskin,  for  reasons 
stated,  declined  then  to  take;  that  Haskin  asked  him  "  who 
the  syndicate  was;"  that  "  I  gave  him  some  of  the  names 
of  the  syndicate  that  we  had  at  that  time;  I  don't  think 
the  syndicate  was  full  when  I  Avent  there;"  and  that  then 
he  gave  the  names  of  the  persons  who  had  then  joined  the 
syndicate,  one  of  whom,  at  least,  was  not  among  the  names 
mentioned  by  the  plaintiff  in  his  evidence.  He  testified 
further :  ' '  When  I  heard  that  the  property  was  for  sale 
we  started  in  to  form  a  syndicate  to  purchase  it  and  I  got 
these  gentlemen  together,  part  of  them,  not  all  of  them,  on 
a  Saturday  evening  in  our  office,  and  submitted  the  offer 
of  $110,000 ;  at  least  submitted  the  price  of  $110,000  for  the 
property.  There  was  nothing  paid  in.  Each  one  assented 
to  subscribe  for  one  share.  They  authorized  me  to  go  to 
Haskin  and  offer  him  $110,000  for  the  property  and  to  pay 
$250  on  the  contract  or  on  the  purchase  of  the  property, 
and  if  Mr.  Haskin  wished  any  more  money  to  call  on  Mr. 
Martin  Walter  and  he  would  supply  it.  I  was  to  draw  on 
Mr.  Walter  for  the  $5,000. ' '  He  also  testified  thfet  he  was  a 
member  of  the  syndicate ;  that  he  furnished  the  $250  which 
Avas  offered  to  Haskin,  and  that  no  one  else  put  up  any 
money,  and  the  list  of  proposed  purchasers  testified  to  by 
him  differed  materially  from  the  list  of  names  specified  as 
purchasers  by  the  plaintiff.  \ 

The  defendants,  testifying  on  their  own  behalf,  denied 
the  employment,  the  agreement  for  compensation  and  the 
performance  of  the  contract  by  the  plaintiff. 

At  the  close  of  the  plaintiff's  evidence  the  defendants 
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moved  to  dismiss  the  complaint,  specifying  no  grounds, 
and  their  motion  was  denied.  At  the  close  of  all  the  evi- 
dence on  both  sides  they  again  moved  for  the  dismissal  of 
the  complaint  and  for  the  direction  of  a  verdict  in  their 
favor,  specifying  no  grounds  for  their  motions,  and  the 
motions  were  denied. 

The  evidence  was  then  submitted  to  the  jury  and  they 
found  for  the  plaintiff,  and  from  the  judgment  in  his  favor 
the  defendants  appealed  to  the  General  Term  and  to  this 
court. 

Eael,  J.  Before  a  real  estate  broker  can  recover  his 
compensation  he  is^ bound  in  pvnvp  that,  he  found  a  pur- 
chaser^and_prod^cedJi^^  Ms  principal,  ready  and  willing 
to~purchase  the  real  estate  upon  his  terms.  (Rapalje  on 
EearEstate  Bro.  §  72;  Coleman  v.  Grarrigues,  18  Barb.  60; 
Martin  v.  Bliss,  57  Hun,  159;  Wylie  v.  Marine  Bank,  61 
N.  Y.  416.) 

It  is  contended  on  behalf  of  the  defendants  that  the  , 
plaintiff  utterly  failed  to  show  that  he  produced  any  pur- 
chaser to  the  defendants,  ready  and  willing  to  enter  into 
contract  with  them.  They  were  entitled  to  know  who  the 
proposed  purchasers  were  and  with  whom  they  were  ex- 
pected to  enter  into  contract;  and  so  long  as  there  was  un- 
certainty as  to  the  purchasers,  the  plaintiff  could  not  claim  / 
performance  of  his  contract  and  demand  his  compensation. 

Now,  from  the  evidence  furnished  by  the  plaintiff,  who 
can~w^s"ay^werelth£---purchasersf  ,  It  is  impossible  to  say.  C^ 
from  his  evidence.  Although  he  furnished  certain  names 
to  HaskirTas  the  purchasers,  yet  when  he  came  to  furnish 
his  bill  of  particulars  he  omitted  one  of  those  names  and 
inserted  another.  The  names  of  the  members  of  the  pur- 
chasing syndicate  as  given  by  Lewis  differed  materially 
from  those  given  by  the  plaintiff  to  Haskin  at  the  time  of 
the  interview  with  him ;  and  Lewis  testified  that  the  syndi- 
cate was  not  full ;  and,  therefore,  the  persons  who  were  to 
make  the  purchase  were  not  then  known.  He  was  then 
forming  a  syndicate  for  the  purchase  of  the  property  and 
he  got  a  portion  of  the  persons  he  named  together  in  his 
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office  and  each  one  of  them  consented  to  subscribe  for  one 
share.    But  it  does  not  appear  what  proportion  of  the  prop- 
erty or  of  the  purchase  price  constituted  one  share.    The 
whole  matter  seems  to  have  been  incomplete,  nebulous  and 
uncertain.     Neither  the  plaintiff  nor  Lewis  knew  whothe_ 
purchasers  were  really  to  be,  and  they~di^  hot  produce    N,: 
them  to  Haskih  or  name  io  him  who  they  were.    Before  the 
syndicate  of  purchasers  was  fully  formed  the  defendants        i 
sold  the  real  estate  to  another  person,  and  that  ended  their    V 
relations  with  the  plaintiff.    (Sussdorff  v.  Schmidt,  55  N.  Y. 
319;  Wylie  v.  Marine  Natl.  Bank,  61  id.  415;  Sibbald  v. 
Bethlehem  Iron  Co.,  83  id.  378.) 

Therefore,  without  examining  other  objections  made  td 
the  plaintiff's  recovery,  we  think  he  utterly  failed  to  show -^^^^^^^^.^^^ 
that  he  had  performed  his  contract,  and  hence  he  should 
have  been  nonsuited  at  the  trial.  '  ' 

It  is  now  claimed,  however,  tnat  the  motions  for  a  dis- 
missal of  the  complaint  and  for  the  direction  of  a  verdict 
were  ineffectual  and  are  not  now  available  to  the  defend- 
ants because  no  grounds  for  the  motions  were  stated.  A 
motion  to  direct  a  verdict  for  the  defendant  is  in  substance 
a  motion  for  a  nonsuit  and  must  be  governed  by  the  same 
rules.  (Bissel  v.  Campbell,  54  N.  Y.  353.)  It  is  undoubt- 
edly the  general  rule  that  a  motion  for  a  nonsuit  is  meffect-    

ual  unlesstliej;'rounds  upon  which  it  is  based  are  specified. 
The  defect  in  the  plaintiff's  case  should  be  pointed  out,  so 
that  he  may  supply  it  if  he  can.  (Booth  v.  Bunce,  31  N.  Y. 
246;  Binsse  v.  Wood,  37  id.  526;  Thayer  v.  Marsh,  75  id. 
340 ;  Sterrett  v.  Third  Natl.  Bank  of  Buffalo,  122  id.  659 ; 
Quinlan  v.  Welch,  141  id.  458.)  So  much  is  required  by 
good  faith  and  fair  practice  and  so  much  due  to  the  orderly 
administration  of  justice.  But  where  no  grounds  are  speci-\ 
fied  for  a  nonsuit  the  motion  is  sufficient  if  it  be  apparent  v^^ 
that  the  objection  made  to  the  plaintiff's  recovery  could  not  " 
have  been  obviated  if  it  had  been  particularly  specified.  To 
such  a  case  the  rule  does  not  apply,  as  the  plaintiff  suffers 
no  harm  and  is  not  misled  because  the  grounds  were  not 
particularly  brought  to  his  attention  or  to  the  attention  of 
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tlie  court.  In  a  case  like  tMs,  we  think,  the  motion  to  non- 
suit Avithout  specifying  grounds  should  be  held  effectual. 
The  plaintiff  was  a  witness  on  his  own  behalf  and  we  must 
assume  that  he  gave  all  the  evidence  he  could.  He  assumed 
to  state  the  whole  transaction  between  himself  and  Haskin, 
and  we  cannot  assume  that  if  the  ground  for  a  nonsuit  now 
relied  upon  had  been  stated  he  could  have  changed  his 
evidence.  Lewis  seems  to  have  been  the  principal  mover 
in  forming  the  syndicate  of  purchasers,  and  he  testified 
fully  about  the  matter  and  about  the  interview  which  took 
place  with  Haskin.  He  said  that  the  syndicate  was  not 
complete;  that  really  all  the  purchasers  were  not  known 
and  could  not  be  known  at  the  time  of  the  only  interview 
had  mth  Haskin.  It  cannot  be  assumed  that  his  evidence 
could  have  been  fuller,  more  certain  or  more  favorable  to 
the  plaintiff.  We  cannot,  therefore,  see  how  the  plaintiff 
could  honestly,  fairly  or  truthfully  have  made  any  better 
case  for  a  recovery  if  his  attention  had  been  called  to  the 
ground  for  a  nonsuit  now  i*elied  upon. 

Therefore,  as  the  plaintiff  wholly  failed  to  show  per- 
formance of  the  contract  on  his  part  within  the  rules  of 
law  applicable  to  such  a  case,  he  should  have  been  non- 
suited ;  and  the  judgment  must,  therefore,  be  reversed  and 
a  new  trial  granted,  costs  to  abide  event. 

From  opinion  in  Shotwell  v.  Mali,  38  Barb.  469 :  "  No  gTOunds  for 
the  motion  to  dismiss  the  complaint,  made  by  the  defendants'  counsel 
at  the  close  of  the  plaintiff's  proof,  were  stated.  It  is  well  settled  that 
an  exception  to  the  refusal  to  grant  such  a  motion  cannot  be  sustained 
on  account  of  the  deficiency  of  any  proof  that  might  have  been  supplied 
upon  the  trial,  had  the  attention  of  the  court  and  the  opposite  party 
been  called  thereto.  It  is  not  claimed  by  the  defendants'  counsel  that 
evidence  might  not  have  been  given  that  would  have  sustained  the  action. 
The  exception  is  not,  therefore,  well  taken." 
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Mcdonald  v.  metropolitan  st.  ry.  co. 

167  N.  Y.   66.     Decided  1901. 

Appeal  from  a  judgment  entered  upon  an  order  affirming 
a  judgment  in  favor  of  defendant  entered  upon  a  verdict_ 
directed  by.the  court  aiid  an  order  denying  a  motion  for  a 
new  trial.     j(;^w.hJ.  [om)  "t^t,        (>^) 

Martin,  J.  This  action  was  for  personal  injuries  result- 
ing in  the  death  of  the  plaintiff's  intestate,  and  was  based 
upon  the  alleged  negligence  of  the  ,def-endant.  An  appeal 
was  allowed  to  this  court  upon  the  ground  of  an  existing 
conflict  in  the  decisions  of  different  departments  of  the 
Appellate  Division  as  to  when  a  verdict  may  be  directed 
where  there  is  an  issue  of  fact,  and  because  in  this  case  an 
erroneous  principle  was  stsserted  which,  if  allowed  to  pass 
uncorrected,  would  be  likely  "  to  introduce  confusion  into 
the  body  of  the  law."  (Sciolina  v.  Erie  Preserving  Co.,^ 
151  N.  T.  50.)  The  court  having  directed  a  verdict,  the 
appellant  is  entitled  to  the  most  favorable'  inferences  de- 
ducible  from  the  evidence,  and  all  disputed  facts  are  to  be 
treated  as  established  in  her  favor.    *    *    * 

If  believed,  the  testimony  of  the  plaintiff's  witnesses  was 
sufficient  to  justify  the  jury  in  finding  the  defendant  negli- 
gent and  the  plaintiff's  intestate  free  from  contributory 
negligence.  The  evidence  of  the  defendant  was  in  many 
respects  in  direct  conflict  and  if  .credited  would  have  sus- 
tained a  verdict  in  its  favor.  Whether  the  defendant  was 
negligent,  the  plaintiff's  intestate  free  from  contributory 
negligence,  and  the  amount  of  damages  were  submitted  to 
the  jury.  It,  however,  having  agreed  upon  a  general  ver- 
dict and  failed  to  answer  the  questions  submitted,  the  trial 
judge  withdrew  them  and  directed  a  verdict  for  the  defend- 
ant. Upon  the  verdict  so  directed  a  judgment  was  entered. 
Subsequently  an  appeal  was  taken  to  the  Appellate  Divi- 
sion, where  it  was  affirmed,  and  the  plaintiff  has  now  ap- 
pealed to  this  court. 
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Although  there  was  a  direct  and  soraewhat  severe  con- 
flict in  the  evidence,  the  questions  of  neglig;ence  a.Tid  con- 
jtributorv  negligence  were  clearly  of  fact  and  were  io.r. the 
Jary^and  not  for  the  court  unless  the  right"  of  trial  by  jury 
isio  lap.  pa,rt.ia]1y  if  Jiol. wholly  .abolis£ed.^ It  was  assumed 
below  that  the  plaintiff's  evidence  established  a  case 
which,  undisputed,  was  sufficient  to  warrant  a  verdict  in 
her  favor.  But  the  court  said  that  at  the  close  of  th. 
defendant's  evidence  the  plaintiff's  case  had  been  so  fa 
overcome  that  a  verdict  in  her  favor  would  have  been  sell  d,  (. 
aside  as  against  the  weight  of  evidence.  ^Upon  that  alleged 
condition  of  the  proof,  it  held  that  the  trial  court  might 
have  properly  submitted  the  case  to  the  jury  if  it  saw  fit, 
but  that  it  was  not  required  to  as  the  verdict  might  have 
been  thus  set  aside.  The  practical  result  of  that  decision, 
if  sustained,  is  in  every  close  case  to  vest  in  the  trial  court 
authority  to  determine  questions  of  fact,  although  the 
parties  have  a  right  to  a  jury  trial,  if  it  thinks  that  the 
weight  of  evidence  is  in  favor  of  one  and  it  directs  a  ver- 
dict in  his  favor. 

There  have  been  statements  by  courts  which  seem  to  lend 
some  justification  to  that  theory,  but  we  think  no  such 
broad  principle  has  been  intended  and  that  no  such  rule 
can  be  maintained  either  upon  principle  or  authority.  The 
rule  that  a  verdict  may  be  directed  whenever  the  proof  is 
such  that  a  decision  to  the  contrary  might  be  set  aside  as 
against  the  weight  of  evidence  would  be  both  uncertain  and 
delusive.  There  is  no  standard  by  which  to  determine  when 
a  verdict  may  be  thus  set  aside.  It  depends  upon  the  dis- 
cretion of  the  court.  The  result  of  setting  aside  a  verdict 
and  the  result  of  directing  one  are  widely  different  and 
should  not  be  controlled  by  the  same  conditions  or  circum- 
stances. In  one  case  there  is  a  retrial.  In  the  other  the 
judgment  is  final.  One  rests  in  discretion ;  the  other  upon 
legal  right.  One  involves  a  mere  matter  of  remedy  or  pro- 
cedure. The  other  determines  substantive  and  substantial 
rights.  Such  a  rule  would  have  no  just  principle  upon 
which  to  rest. 
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While  in  many  cases,  even  where  the  evidence  is  sufficient 
to  sustain  it,  a  verdict  may  be  properly  set  aside  and  a  new 
trial  ordered,  yet  that  in  every  such  case  the  trial  court 
may,  whenever  it  sees  fit,  direct  a  verdict  and  thus  forever 
conclude  the  parties,  has  no  basis  in  the  law,  which  confides 
to  juries  and  not  to  courts  the  determination  of  the  facts 
in  this  class  of  cases. 

We  think  it  cannot  be  correctly  said  in  any  case  where 
the  right  of  trial  by  jury  exists  and  the  evidence  presents 
an  actual  issue  of  fact,  that  the  court  may  properly  direct 
a  verdict.  So  long'aa...a-.q*K»fttiai3-nf  facteYi'sts^  if,  is  fpy  th£. 
jury  and  not  forjthg^^QitcL.  If  the  evidence  is  insufficient, 
or  if  that  which  has  been  introduced  is  conclusively 
answered,  so  that  as  a  matter  of  laAv  no  question  of  credi- 
bility or  issue  of  fact  remains,  then  the  question  being  onej 
of  law,  it  is  the  duty  of  the  court  to  determine  it.  But 
whenever  a  plaintiff  has  established  facts  or  circumstances 
which  would  justify  a  finding  in  his  favor,  the  right  to 
have  the  issue  of  fact  determined  by  a  jury  continues,  anc 
the  case  must  ultimately  be  submitted  to  it. 

The  credibility  of  witnesses,  the  effect  and  weight  of 
conflicting  and  contradictory  testimony,  are  all  questions 
of  fact  and  not  questions  of  law.  If  a  court  of  review 
having  power  to  examine  the  facts  is  dissatisfied  with  a 
verdict  because  against  the  weight  or  preponderance  of 
evidence,  it  may  be  set  aside,  but  a  new  trial  must  be 
granted  before  another  jury  so  that  the  issue  of  fact  may 
be  ultimately  determined  by  the  tribunal  to  which  those 
questions  are  confided.  If  there  is  no  evidence  to  sustain 
an  opposite  v6rdict  a  trial  court  is  justified  in  directing  one, 
not  because  it  would  have  authority  to  set  aside  an  opposite 
one,  but  because  there  was  an  actual  defect  of  proof,  and 
hence,  as  a  matter  of  law,  the  party  was  not  entitled  to 
recover.  (Colt  v.  Sixth  Ave.  E.  R.  Co.,  49  N.  Y.  671; 
Bagley  v.  Bowe,  105  N.  Y.  171,  179.) 

We  have  recently  considered  the  question  involved  in  the 
case  at  bar,  have  practically  reaffirmed  the  doctrine  of  the 
foregoing  cases,  and  have  reviewed  the  cases  upon  which 
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the  court  below  seems  to  have  based  its  decision.     (Fealey 
V.  Bull,  163  N.Y.  397.) 

The  learned  judge  who  delivered  the  opinion  in  that  case 
plainly  demonstrated  that  the  doctrine  enunciated  by  the 
court  below  has  no  actual  support  in  Linkauf  v.  Lombard 
(137  N.  Y.  417)  and  Hemmens  v.  Nelson  (138  N.  Y.  517). 
He  shows  that  in  those  cases  there  was  no  sufficient  evidence 
to  sustain  the  verdicts  and  that  if  there  had  been  this  court 
would  have  had  no  jurisdiction  to  reverse.  His  examina- 
tion further  discloses  that  the  reversal  in  the  Linkauf  case 
was  upon  the  ground  that  the  proof  amounted  at  most  to  a 
mere  surmise  and  that  in  the  Hemmens  case  the  principle 
that  if  there  is  any  evidence  upon  a  question  of  fact  it 
should  be  submitted  to  the  jury,  was  asserted.  The  clear- 
ness and  ability  with  which  the  question  was  discussed  by 
him  render  it  unnecessary  to  further  consider  it  at  this 
time. 

We  are  of  the  opinion  that  a  plain  issue  of  fact  was  pre- 
sented for  the  jury;  that  the  court  erred  in  directing  a 
verdict;  that  the  judgment  and  order^should  be  r^veragc] 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 


ben  a  disinterested  witness,  who  is  in  no  way  discredited,  testifies 
to  a  fact  within  his  own  knowledge,  which  is  not  of  itself  improbable,  or 
in  conflict  with  other  evidence,  the  witness  is  to  be  believed,  and  the  fact 
is  to  be  taken  as  legally  established,  so  that  it  cannot  be  disregarded  by 
court  or  jury."     Kavanagh  v.  Wilson,  70  N.  Y.  177,  179.  t/ 

For  illustration  of  a  prima  facie  case  for  plaintiff  overwhelmed  by 
evidence  of  the  defendant  yet  leaving  a  question  for  the  jury,  see 
Walters  v.  Syracuse  Ry.  Co.,  64  App.  Div.  15(h,8^.App.  Div.  64;  re- 
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177  N.  Y.  33.    Decided  1903. 

Appeal  from  a  judgment  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  QM  i.-i.—  <■  '^~. 
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Vann,  J.  At  the  close  of  the  plaintiff's  evidence  in  chief, 
each  defendant  made  a  separate  motion  for  a  nonsuit  and 
each  excepted  to  the  action  of  the  court  denying  the  motion. 
Each  defendant  had  the  right  to  then  withdraw  from  the 
case  and  rest  upon  its  exception.  Neither  did  so.  The 
Vehicle  Company  picked  up  the  burden  first,  put  in  its  evi- 
dence and  again  moved  for  a  nonsuit.  Assuming  that  an 
exception  was  taken  to  the  denial  of  its  motion,  for  the 
second  time  it  was  in  a  situation  to  rely  on  its  exception 
and  refuse  to  take  any  further  part  in  the  trial.  It  did  not 
do  so.  On  the  contrary,  it  continued  to  take  an  active  and 
aggressive  part  in  the  trial  by  cross-examining  the  wit- 
nesses of  its  codefendant  thoroughly  and  at  length.  It 
aided  in  developing  the  facts  and  attempted  to  defend  itself 
against  the  allegations  of  the  plaintiff  and  the  effort  of  the 
other  defendant  to  fasten  the  responsibility  upon  it  alone. 
It  did  not  succeed  and  it  now  claims  that  all  its  action, 
after  its  motions  to  nonsuit  were  denied,  should  go  for 
naught  and  be  ignored  upon  the  ground  that  the  question 
is  the  same  as  if  it  had  withdrawn  from  the  case  at  that 
time..  We  do  not  think  so.  It  did  not  remain  in  the  cafe  for 
amusement,  but  for  self-defense,  and  it  could  not  make 
further  efforts  to  defend  itself  without  running  the  usual 
risks.  The  plaintiff  had  the  right  to  rely  upon  any  evidence 
in  her  favor,  whether  it  was  put  in  by  herself  or  by  either 
defendant,  and  the  Vehicle  Company,  by  failing  to  withdraw 
when  it  had  the  right  to  and  continuing  to  take  part  in  the 
trial,  ran  the  risk  that  evidence  tending  to  make  it  liable 
would  be  received.  The  situation  does  not  differ  in  prin- 
ciple from  the  OTdinary  case  where  a  sole  defendant,  instead 
of  withdrawing  when  he  fails  to  secure  a  nonsuit,  continues 
to  take  part  in  the  investigation  to  the  end.  In  so  doing, 
even  if  his  motion  should  have  been  granted  when  made, 
the  exception  is  undermined  and  becomes  of  no  avail,  pro- 
vided at  the  close  of  the  whole  case  the  evidence  presents 
a  question  for  the  jury. 

Thus  in  Jones  v.  Union  Eailway  Company  (18  App.  Div. 
267,  268)  Judge  Cullen  said:  "  When  the  defendant  enters 
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into  its  proof,  the  question  never  is  whether  the  plaintiff's 
evidence  is  sufficient  to  justify  the  submission  of  the  case 
to  the  jury,  but  whether,  on  the  whole  case,  there  is  a  ques- 
tion of  fact  as  to  the  defendant's  liability^  If,  at  the  close 
of  a  plaintiff's  case,  the  defendant  is  confident  that  no 
cause  of  action  has  been  made  out,  the  only  method  of 
securing  a  review  of  an  erroneous  ruling  on  the  point  is 
to  let  the  case  stand  without  further  evidence.  If  the  de- 
fendant enters  upon  its  evidence,  it  takes  the  chances  of 
supplying  the  deficiencies  of  the  plaintiff's  case." 

So  in  Hopkins  v.  Clark  (158  N.  Y.  299,  304)  we  said 
through  Judge  Baetlett:  "  The  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  seems  the  proper  one, 
to  the  effect  that  when  a  defendant,  after  the  close  of  the 
plaintiff's  evidence,  moves  to  dismiss,  and,  the  motion  be- 
ing denied,  excepts  thereto  and  then  proceeds  with  his  case, 
and  puts  in  evidence  on  his  part,  he  thereby  waives  the 
exception,  and  the  overruling  of  the  motion  to  dismiss  can- 
not be  assigned  as  error. ' '  , 

Judge  Maetin  relied  upon  the  case  last  cited  when,  speak-< 
ing  for  us  all,  he  said:  "  Where  after  a  motion  to  dismiss^ 
at  the  close  of  the  plaintiff's  evidence,  a  defendant  pro- 
ceeds with  his  case  and  puts  in  evidence  on  his  part,  he 
thereby  waives  the  exception  to  the  refusal  to  nonsuit  when 
the  plaintiff  rested."  (Sigua  Iron  Co.  v.  Brown,  171  N.  Y. 
488,  506.) 

The  rule  of  the  Federal  courts  was  expressed  by  Chief 
Justice  Waite  as  follows :  "  It  is  undoubtedly  true  that 
a  case  may  be  presented  in  which  the  refusal  to  direct  a 
verdict  for  the  defendant  at  the  close  of  the  plaintiff's 
testimony  will  be  good  ground  for  the  reversal  of  a  judg- 
ment on  a  verdict  in  favor  of  the  plaintiff,  if  the  defendant 
rests  his  case  on  such  testimony  and  introduces  none  in  his 
own  behalf ;  but  if  he  goes  on  with  his  defense  and  puts  in 
testimony  of  his  own,  and  the  jury,  under  proper  instruc- 
tions, finds  against  him  on  the  whole  evidence,  the  judg- 
ment cannot  be  reversed,  in  the  absence  of  the  defendant's 
testimony,  on  account  of  the  original  refusal,  even  though 
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it  would  not  have  been  wrong  to  give  the  instruction  at  the 
time  it  was  asked."  (Grand  Trunk  Eailway  Co.  v.  Cum- 
mings,  106  U.  S.  700,  701.)    *    *    * 

In  the  cases  cited  the  defendant  ran  the  risk  that  his  owti' 
evidence  might  supply  any  defect  in  the  plaintiff's  evi- 
dence. So,  in  this  case,  the  Vehicle  Company,  by  continu- 
ing to  try  its  case,  for  that  is  what  it  did,  ran  the  risk  that 
the  evidence  of  its  codefendant  would  supply  the  defects 
in  the  plaintiff's  case  against  itself.  It  could  not  keep  on  | 
trying  its  case  without  abiding  by  the  condition  of  the  evi-  H 

dence  when  all  the  testimony  was  in.    At  that  time  there^      ^ 

was  a  question  for  the  jury  as  to  its  liability,  and  hence  its 
previous  exceptions,  taken  when  the  evidence  did  not  prej 
sent  that  question,  became  of  no  avail. 

It  did  not  let  go  of  the  case  when  it  could  have  done  st 
in  safety,  but  hung  on  until  there  was  evidence  enough  to 
warrant  a  verdict  against  it. 

Courts  sit  to  do  justice  according  to  the  rules  of  law 
after  giving  all  parties  an  opportunity  to  be  heard.  The 
Vehicle  Company  had  its  day  in  court  and  was  fully  heard. 
No  legal  evidence  was  excluded  and  no  incompetent  evi- 
dence was  received  to  its  injury.  It  took  no  exception  to 
the  charge  of  the  court.  Under  these  circumstances  public 
business  and  private  rights  should  not  be  delayed  by  grant- 
ing a  new  trial  on  account  of  an  error  which  was  waived 
by  the  subsequent  course  of  the  party  now  complaining. 

The  Vehicle  Company  was  not  compelled  to  remain  in  the 
case  in  order  to  get  an  exception  Avhen  its  second  motion 
was  not  granted,  because  an  effort  to  except,  made  at  the 
proper  time  and  in  the  proper  form,  is  an  exception, 
whether  allowed  by  the  court  or  not. 

After  considering  all  the  exceptions  taken  by  both  de- 
fendants we  find  none  upon  which  a  new  trial  should  be 
granted  in  behalf  of  either. 

The  judgTuent  should  be  affirmed,  with  costs.     ■h\J^;f=' 


KOEHLEK    V.    ADLEB.  333 

KOEHLER  V.  ABLER. 

78  N.  Y.  287.    Decided  1879. 

Appeal  from  judgment  of  tlie  Greneral  Term  of  the 
Superior  Court  of  the  city  of  New  York  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict.-jta^^.,..*^. 

Chuech,  Ch.  J.  The  action  was  for  money  loaned,  and 
Jlie  verdict  ,wa^  dirQctf^d.H  t^  omrt.  The  defendant 
alleges  error  in  not  submitting  the  case  to  the  jury.  At  the 
close  of  the  evidence  the  plaintiff  asked  the  court  to  direct 
a  verdict  in  his  favor  and  the  defendant  then  requested  a 
like  direction  in  his  favor.  The  court  stated  that  he  thought 
the  plaintiff  entitled  to  the  direction.  The_counsel  for 
defendant  then  asked  to  go  to  the  jury  upon  the  questioii 
whether  the  debt  in  suit  was  ever  contracted  at  all.  This 
was  denied^and^au  exception  taken.  Upon  these  facts  we 
thininEat  the  defendant  was  entitled  to  go  to  the  jury  if 
the  case  warranted  it.  If  nothing  further  had  been  done 
after  both  parties  asked  a  direction  of  a  verdict,  it  would 
be  assumed  that  they  intended  to  waive  the  right  of  sub- 
mission to  the  jury  and  consented  that  the  court  should 
decide  the  questions  of  law  and  fact  involved.  But  after  a 
request  and  a  refusal  to  direct  a  verdict  there  is  no  absolute 
inconsistency  in  asking  to  submit  questions  of  fact  to  the 
jury.  It  is  not  proper,  ordinarily,  to  direct  a  verdict  if 
there  is  any  material  question  of  fact  which  ought  to  be 
submitted,  and  it  is  error  to  make  the  direction  in  such  a 
case.  I  Parties  may  consent,  however,  that  the  court  may 
pass  upon  all  questions  both  of  fact  and  law,  and  if  they  do 
they  will  be  bound,  and  when  both  parties  ask  a  direction 
this  court  will  presume  such  consentl  In  this  case  the 
presumption  is  repelled  by  an  express  request  to  go  to  the 
jury  upon  a  question  of  fact.  Besides  the  court  did  not  put 
the  denial  to  submit  the  question  of  fact  to  the  jury  upon 
the  ground  tTiat  the  defendant's  counsel  had  irrevocably 
waived  the  right,  but  it  was  denied  presumably  upon  the 
ground,  claimed  here  that  the  cause  of  action  was  proved 
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by  uncontradicted  evidence,  and  that  there  was  no  question 
to  submit,  and  that  point  is  now  before  us  for  adjudication. 

The  action  was  brought  to  recover  $2,500  loaned  by  the 
plaintiff  to  defendant's  intestate  on  the  30th  of  January, 
1871,  with  interest,  less  $250  paid  September  23,  1874. 
The.  plaintiff'  produced  a  check  made  by  himself,  dated 
January  30,  1871,  upon  the  BuUshead  Bank,  payable  to  the 
order  of  the  defendant's  intestate,  and  indorsed  by  him  and 
another  person.  It  is  not  claimed  that  this  check  is  evi- 
dence of  money  loaned,  but,  on  the  contrary,  the  presump- 
tion is  that  it  was  paid  upon  some  debt  or  obligation  owing 
by  the  plaintiff.  The  evidence  relied  upon  is  the  testimony 
of  two  "wdtnesses  as  to  certain  acts  and  admissions  of  the 
intestate,  which,  if  true,  did  establish  a  cause  of  action. 
One  of  them  testified  that,  in  September,  1871,  he  was 
present  when  the  plaintiff  and  intestate  were  together  and 
the  former  produced  the  check  and  requested  payment  and 
charged  the  defendant  that  he  procured  the  money  fraudu- 
lently; that  the  defendant  admitted  it  and  "  begged  him  not 
to  prosecute  him  as  he  knew  he  could  bring  him  to  Sing 
Sing."  This  witness  also  testified  that  he  was  present  on 
the  23d  of  September,  1874,  when  the  intestate  paid  $250 
on  the  check  and  agreed  to  pay  the  balance  in  a  few  months. 
Another  witness,  the  brother  of  plaintiff,  testified  that  he 
was  present  when  the  $250  were  paid  and  corroborates  the 
first  witness  as  to  the  payment,  but  relates  the  conversation 
somewhat  differently  from  the  first  witness.  The  plain- 
tiff's counsel  insists  that  this  evidence  being  uncontra- 
dicted could  not  as  a  matter  of  law  be  disregarded,  and  if 
there  was  nothing  else  in  the  case,  this  position  would  be 
correct. 

it  is  a  general  rule  that  the  positive  testimony  of  an 
unimpeached,  uncontradicted  mtness  caimpt ifi-dis^e^xdSd 
'By^^tHe'courToFjury  arbitrarr[y_ox capriciously  (Lomer  v. 
^3!eekef7^25^.  Y.  361),  but  in  applying  this  rule  great  care 
should  be  exercised.  In  Elwood  v.  The  Western  Union 
Telegraph  Co.  (45  N.  Y.  549),  Eapallo,  J.,  in  delivering  the 
opinion  of  this  court,  said :    ' '  But  this  rule  is  subject  to 
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many  qualifications.  There  may  be  such  a  degree  of 
improbability  in  the  statements  themselves  as  to  deprive 
them  of  credit,  however  positively  made.  *  *  *  j^^^ 
furthermore,  it  is  often  a  difficult  question  to  decide  when 
a  witness  is  in  a  legal  sense  uncontradicted.  He  may  be 
contradicted  by  circumstances  as  well  as  by  statements  of 
others  contrary  to  his  own.  In  such  cases  courts  and 
juries  are  not  bound  to  refrain  from  exercising  their  judg- 
ment and  to  blindly  adopt  the  statements  of  a  witness  for 
the  simple  reason  that  no  other  witness  has  denied  them, 
and  that  the  character  of  the  witness  is  not  impeached." 
The  general  rule  was  held  not  to  apply  in  Kavanagh  v. 
Wilson  (70  N.  Y.  177),  where  it  was  inferred  that  the  wit- 
ness might  be  interested  in  the  recovery,  and  it  appeared 
that  the  statement  was  not  entirely  free  from  improbability. 
7*  It  appeared  in  this  case  that  on  the  30th  day  of  January, 
1871,  when  the  alleged  loan  was  made,  and  for  a  consider- 
able period  prior  and  subsequent  thereto,  the  plaintiff  and 
decedent  were  trustees  of  a  corporation  known  as  the 
"  Stonewall  Oil  Company,"  the  decedent  being  president 
and  the  plaintiff  treasurer;  that  the  plaintiff  received  and 
paid  out  upon  checks,  the  funds  of  said  company  in  his  indi- 
vidual name ;  that  while  said  parties  occupied  this  position 
the  plaintiff  commenced  an  action  against  said  company  for 
a  large  sum  claimed  to  be  his  due  for  advances  made ;  that 
in  the  bill  of  particulars  furnished  in  said  action,  which  was 
an  abstract  from  the  cash-book  kept  by  the  plaintiff  of  re- 
ceipts and  disbursements  for  the  said  corporation,  an  item 
appeared  under  date  of  January  30,  1871,  of  $2,500  paid  to 
the  decedent;  that  during  the  pendency  of  said  action  and 
in  the  year  1873  an  arrangement  between  the  plaintiff  and 
decedent  was  made,  by  Avhich  it  was  agreed  that  no  evidence 
should  be  interposed  on  behalf  of  the  company,  and  that 
plaintiff  should  be  allowed  to  take  judgment  for  the  amount 
which  the  referee  should  report,  and  by  which,  in  consider- 
ation of  $5,000,  secured  to  be  paid,  the  decedent  was  re- 
leased from  any  personal  liability  on  account  of  said  alleged 
indebtedness  to  the  plaintiff,  and  the  decedent  assigned  to 
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the  plaintiff  all  Ms  interest  in  the  property  of  the  corpo- 
ration. Mr.  Boardman,  counsel  for  the  defendant  in  that 
action  and  in  this,  testified  that,  after  the  release  was  given, 
he  said  to  both  parties :  ' '  This  settles  all  the  matters  be- 
tween you,  does  it  now?  "  and  they  both  replied,  "  it  does." 
This  claim.  Avas  not  mentioned  at  that  time  nor  at  any 
o  time  until  nearly  three  years  after  the  intestate  died  and 
a  considerable  period  after  the  expiration  of  notice  to 
)  creditors  to  produce  their  claims.  In  view  of  these  and 
some  other  circumstances,,, it  cannot  be  affirjixed  as -m-att&r 
of  law  that  the  evidence  of  the  two  witnesses  prqduced-by 
the  plaintiff"~was  entirely  undisputed  and  uncontradicted. 
No  explanal^ion  was  given  of  the  item  of  $2,500  charged  to 
the  company  on  the  same  day  of  the  alleged  loan,  and  but 
one  voucher  was  produced  which  might  as  well  serve  for 
that  charge  as  the  loan.  It  is  not  needful  to  determine  how 
the  fact  was,  but  only  that  there  were  circumstances  tending 
to  show  that  the  alleged  loan  was  in  fact  money  advanced 
to  the  company.  It  may  be  that  the  evidence  of  these  two 
witnesses  ought  to  outweigh  all  the  circumstances  referred 
'-""•^  to.  All  that  we  intend  to  decide  is  that  it  was  a  question  of 
ryj.  •  fact  for  the  jury ,■  and  not  one  of  law  for  the  court,  and  that 
the  rule  invoked  is  not  applicable  to  the  case.  It  follows 
that  tlTft_JndgTTieTlt  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 


e.  Summing  up  and  charge.      Gen.  Rule  29. 

WILLIAMS  V.  BROOKLYN  EL.  R.  CO. 
126  N.  Y.  96.    Decided  1891. 

Appeal  from  judgTQent  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  affirmed  an  order  denying  a  motion  for  a  new 
trial.    l^^'irvvM,^ 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises  in  Brooklyn,  caused  by  the  erection  and  oper- 
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ation  of  defendant's  elevated  railroad  upon  the  street  in 
front  of  them. 

Andrews,  J.  *  *  *  We  perceive  no  valid  ground  for 
reversing  the  Judgment  on  the  merits,  and  we  should  affirm 
it  except  for  the  ruling  of  the  court  made  during  the  sum- 
ming up  to  the  jury. 

The  counsel  for  the  plaintiff  in  his  address  to  the  jury, 
after  referring  to  ' '  the  utter  disregard  of  the  rights  of  the 
private  citizens  by  corporations,"  proceeded  to  read  from 
a  newspaper,  "  The  New  York  Tribune,"  an  article  headed 
' '  Only  a  Boy  Peddler, ' '  purporting  to  be  an  account  of  the 
death  of  a  boy,  ' '  a  little  fellow  fifteen  years  old,  a  Rou- 
manian, a  stranger  in  this  great  city  (New  York),  selling 
collar  buttons  and  pocket  combs  from  a  modest  tray,  to 
help  support  his  mother  and  eight  brothers  and  sisters," 
caused  by  his  touching  an  electric  wire  which,  the  article 
stated,  had  been  left  swinging  for  months  from  a  pole  near 
which  the  boy  had  taken  his  stand.  This  was  made  by  the 
writer  the  text  for  comment  on  the  neglect  of  the  city  offi- 
cials in  failing  to  take  effective  measures  to  have  electric 
wires  placed  underground,  and  the  article  concluded  with 
the  statement :  "  It  is  shameful  that  where  such  perils  are 
in  question  there  should  be  procrastination,  shiftlessness 
and  incompetency  which  would  not  be  tolerated  in  a  private 
business." 

When  the  counsel  for  the  plaintiff  commenced  reading' 
the  article  the  defendant's  counsel  interposed  and  objected 
to  the  reading,  and  asked  the  court  to  prevent  it.  The 
eourt  overruled  the  objection,  and  the  defendant's  counsel 
excepted.  The  plaintiff's  counsel  then  resumed  the  read- 
ing, and  was  reminded  by  the  court  that  the  reading  was 
under  exception,  but  the  counsel  proceeded  .and  read  the 
remainder  of  the  article. 

It  is  the  privilege  of  counsel  in  addressing  a  jury  to  com- 

ment  upon  every  pertinent  matter  of  factbearing  upon  the 

-rpiesTions  which  the~~jury  have  to  decideT^his  privileg_e 


it  is  most  important  to  preserve  and  it  ought  not  to  be  nar- 
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jwedjjxjjgiclose  construction,  but  should  be^ interpreted 
injhe  largestlaense^  The  right  of  counser"toaddress  the 
jury  upon  the  facts  is  of  public  as"  well  as  private,  conse- 
qugTTcgj_fnr  its  pvprmsp  Ti^,g_a1wflys  proved  oneof_thejngst 
effective  aids  in  the  ascertainmenFof  truthlbyljiiuries  in 
courtsof_justif,e,  and  thisjconcerns  the  very  higlifiRt-i.n- 
tefesFoftlie  State.     The  jury  system  would  fail  much  more 
'■frequently  than  it  now  does  if  freedom  of  advocacy  should 
be  unduly  hampered  and  counsel  should  be  prevented  from 
exercising  within   the   four  corners   of  the   evidence   the 
widest  latitude  by  way  of  comment,  denunciation  or  appeal 
in  advocating  his  cause.     This  privilege  is  not  beyond  regu- 
lation by  the  court.     It  is  subject  to  be  controlled  by  the 
trial  judge  in  the  exercise  of  a  sound  discretion  to  prevent 
undue  prolixity,  waste  of  time,  or  unseemly  criticism.     The 
(^privilege  of  counsel,  however,  does  not  justify  the  intro- 
1  duction  in  his  summing  up  of  matters  wholly  immaterial 
Sand  irrelevant  to  the  matter  to  be  decided,  and  which  the 
^ury  have  no  right  to  consider  in  arriving  at  their  verdict. 
The  jury  are  SAVorn  to  render  their  verdict  upon  the  evi- 

^  dencg; The  law  sedulously  guards  against  the  introduc- 

tion  of  irrelevant  or  incompetent  evidence  bv  Avhich .  tjie^ 
J^^TigMsl)rTparty  rnay  be  prejndiced.  The  purpose  of  these 
salutary  rules  might  be  defeated  if  jurors  were  allowed  to 
consider  facts  not  in  evidence,  and  the  privilege  of  counsel 
can  never  operate  as  a  license  to  state  to  a  jury  facts  not 
in  evidence,  or  to  present  considerations  which  have  no 
legitimate  bearing  upon  the  case  and  Avhich  the  jury  would 
have  no  right  to  consider.  Where  counsel  in  summing  up 
proceeds  to  dilate  upon  facts  not  in  evidence  or  to  press 
upon  the  jury  considerations  which  the  jury  would  have 
no  right  to  regard,  it  is,  we  conceive,  the  plain  duty  of  the 
court,  upon  objection  made,  to  interpose,  and  a  refusal  of 
the  court  to  interpose,  where  otherwise  the  right  of  the 
party  would  be  prejudiced,  would  be  legal  error.  There 
are  many  cases  sustaining  tliis  conclusion.  Among  them 
are  Mitchum  v.  State  of  Georgia  (11  Geo.  616) ;  Tucker  v. 
Henniker  (41  N.  H.  317) ;  Eolfe  v.  Rumford  (66  Me.  564). 
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The  reading  by  counsel  in  summing  up  to  the  jury  of  the; 
newspaper  article  "  Only  a  Boy  Peddlar,"  was  wholly  ir- 
relevant to  the  case.  It  could  have  been  read  for  no  pur- 
pose except  to  influence  the  jury  against  corporations  and 
to  lead  them,  under  the  influence  of  a  just  anger  excited 
by  the  incident  narrated,  to  give  liberal  damages  to.  the 
plaintiff  in  the  case  on  trial.  The  refusal  of  thfi-i^axixt-ia 
interfere  under  the  circumstances  jof  this  case  was  Jegal 
error.  The  privilege  of  counsel  and  the  largest  liberality 
in  construing  it  did  not  authorize  such  a  totally  irrelevant 
and  prejudicial  proceeding.  The  counsel  also  during  the 
summing  up  read  a  passage  from  the  opinion  of  this  court 
in  the  Lahr  case  (104  N.  Y.  291),  after  objection  taken  by 
the  defendant's  counsel  had  been  overruled  by  the  court. 
It  is  not  important  to  consider  the  exception  to  this  ruling, 
as  the  appellant  is  entitled  to  a  reversal  for  the  reason 
already  stated.  It  may  be  observed,  however,  that  it  is 
the  Junction  of  the  judge  to  instruct  the  jury  upon  thfiJaw, 
anrLjiiiPre  "^nnp'^^  nnrlortiaTrp  fn  read  the  law  to-thaJoiry 
the  judge  may  properly  interpose  to  prevent  it;  but  if  Jhe 
jjudgeTees  lit  to  permit  this  to  be  done  and  the  lawjs  cor- 
,rectly  laid  down  in  the  decision..oiL  took  iised  by_counsel, 
it  would  not,  we  think^constitute  legal  error  or  be  ground 
oFexception^y,  the~Qther_  party,  -  although  such  a^  practice 
is  not  to  be  encouraged^  If,  however,  the  reading  from  a 
decision  was  to  bring  before  the  jury  the  facts  of  the  case 
decided,  or  the  amount  of  the  verdict,  or  the  comments  of 
the  judge  on  the  facts,  to  influence  the  jury  in  deciding 
upon  the  facts  in  the  case  on  trial,  or  in  fixing  the  amount 
of  damages,  then  clearly  the  reading  ought  not  to  be 
permitted. 

We  think  the  judgment  in  this  case  should  be  reversed 
upon  the  exception  taken  to  the  reading  of  the  newspaper 
article.  / 

See,  also,  Kinne  v.  Interurban  Ry.  Co.,  100  App.  Div.  5;  Strickland  v. 
N.  Y.  Cen.  R.  Co.;  88  App.  Div.  367.  ^  -      ■ 
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ALLIS  V.  LEONARD. 
58  N.  Y.  288.    Decided  1874. 

Appeal  by  defendants  Stevens  and  Hathaway  from  judg- 
ment of  the  General  Term  of  the  Supreme  Court  in  the 
third  judicial  department,  affirming-,  as  to  them,  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirming 
an  order  denying  a  motion  for  a  new  trial.  |'Ct.-trv->*<^  ■^^  &rU\^' 
A  This  was  an  action  upon  a  promissory  note.  The  defense 

^^^"^    was  payment.     Plaintiff  was  called  as  a  witness  and  gave 
testimony  in  his  own  behalf. 

Defendants  called  two  witnesses  who  testified,  in  sub- 
stance, that  they  knew  plaintiff's  reputation  and  that  it  was 
bad. 

The  court  charged  the  jury,  among  other  things,  as 
follows:  "  You  have  the  plaintiff's  evidence,  to  which  you 
aire  to  give  such  credit  as  you  think  it  entitled;  and  allow 
me  to  say,  before  the  consideration  of  the  evidence,  that  the 
impeachment  or  attempted  impeachment  of  the  plaintiff 
has  entirely  failed.  It  has  not  affected  his  credit,  but  yet 
the  credit  of  the  witness  is  always  in  the  hands  of  jurors, 
and  they  are  to  give  such  credit  to  each  one  as  they  are  en- 
titled to.  You  are  to  look  at  the  witness  on  the  stand  and 
observe  the  evidence  he  gives,  and  the  probability  of  the 
story  he  relates,  and  the  consistency  of  the  statement  he 
makes,  and  his  apparent  candor  and  frankness  and  his  in- 
terest in  the  case.  All  these  things  you  will  take  into  con- 
sideration in  determining  his  credit.  You  will  take  into 
consideration  such  evidence  as  tends  to  impeach  —  for  in- 
stance, if  his  statements  out  of  court  are  inconsistent  with 
his  evidence  in  court,  it  is  proper  for  your  consideration  in 
determining  the  credit  due  him  as  a  witness;  and  it  is 
proper  for  you  to  consider  the  credit  to  be  given  to  the  plain- 
tiff and  all  the  different  witnesses  called  upon  the  stand. 
You  are  to  determine  who  has  told  the  truth  and  what  the 
truth  of  this  transaction  is." 

The  defendant  excepted  to  so  much  of  the  charge  as  is  in  I /j 
the  words  following :  ' '  That  the  impeachment  or  attempted) 


ALLIS  V.   LEONARD.  341 

impeachment  of  the  plaintiff  has  entirely  failed ;  it  has  not 
affected  his  credit. ' ' 

Church,  Ch.  J.  Two  witnesses  gave  evidence  tending  to 
show  that  the  plaintiff's  general  character  was  had.  This 
.evidence  though  not  very  strong  was  legitimate  upon  that 
question.  The  judge  charged  the  jury  "  that  the  impeach- 
(ment,  or  attempted  impeachment  of  the  plaintiff,  has  en- 
tirely failed;  it  has  not  affected  Ms  credit,"  etc.,  which  was 
specifically  excepted  to.  I  can  see  no  sufficient  answer  to 
the  point  that  this  was  error.  The  evidence  was  competent, 
and  whether  strong  or  weak  should  have  been  submitted  to 
the  jury  for  their  consideration  upon  the  credibility  of  the 
witness.  Three  answers  have  been  suggested :  First.  That 
■other  portions  of  the  charge  neutralized  the  effect  of  this 
clause.  It  is  true  that  the  learned  judge  told  the  jury  that 
the  credibility  of  the  witness  was  a  question  for  them,  but 
we  think  the  fair  construction  of  all  he  said  about  it 
was  to  instruct  them  that  in  passing  upon  the  credibility 
of  the  witness  they  must  exclude  from  consideration  the 
element  of  general  bad  character,  sought  to  be  proved  by 
the  two  witnesses  called,  and  the  jury  must  have  so  under- 
stood it.  Second,  it  is  said  that,  at  most,  it  was;  but  an 
expression  of  opinion  or  commentary  upon  the  facts  which 
is  not  the  subject  of  a  legal  exception.  This  is  not  tenable. 
It  was  more  than  an  opinion  or  commentary ;  it  was  a  deci- 
sion or  instruction  that  the  evidence  adduced  was  not  suffi- 
cient to  be  considered  by  them,  that  it  was  a  failure,  and 
did  not  affect  the  credit  of  the  witness.  This  was  an  instruc- 
tion in  the  form  and  substance  of  law.  There  are  cases 
holding  that  a  mere  opinion  or  commentary  upon  the  facts 
is  not  the  subject  of  an  exception,  but  in  such  cases  it  is 
held  that  the  judge  must  accompany  such  commentary  with 
explicit' instructions  that  it  is  the  duty  of  the  jury,  notwith- 
standing, to  consider  the  e;^idence  and  decide  as  thev^  think 
the  truth  requires.  (19  Wend.  186;  42  Barb.  326.)/ To  be 
free  frojji  legal  objection  it  must  be  advisory  merely  and 
must  not  be  put  in  the  form  of  a  direction  as  matter  of 
law.     (21  Wend.  509-525.)     The  jury  is  the  constitutional 
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tribunal  for  the  determination  of  questions  of  fact;  and  I 
am  persuaded  that  justice  is  better  administered  when 
courts  refrain  altogether  from  any  interference  with  its 
rightful  province.  Jurors  cannot  distinguish  between  a 
direction  in  a  matter  of  law  or  fact.  They  are  bound  to 
take  the  law  from  the  court ;  and  a  positive  direction  from 
the  bench,  as  to  a  question  of  fact,  is  as  potent  as  if  it  per- 
tained to  a  question  of  law;  and  even  an  expression  of 
opinion  calculated  to  influence  the  decision  of  the  jury  in  a 
matter  clearly  within  their  cognizance,  should  be  critically 
scrutinized.  In  this  case  the  direction  was  unqualified,  as 
we  construe  the  charge.  Third.?  it  is  claimed  that  the  excep- 
tion is  not  available,  because  no  request  was  made  to  sub- 
mit the  question  to  the  jury.  The  rule  invoked  does  not 
apply.  There  was  no  necessity  for  a  request ;  the  court  had 
made  a  distinct  ruling  that  the  attempted  impeachment  was 
a  failure,  which  as  we  have  seen  was  error,  and  the  defend- 
ant excepted.  This  was  all  that  was  necessary  to  protect 
the  defendant's  rights.  We  cannot,  of  course,  speculate  as 
to  whether  this  error  had  any  effect  upon  the  result  or  not. 
We  are  not  permitted  to  consider  that  question.  The  error 
is  one  which  cannot  be  overlooked  without  establishing  a 
dangerous  precedent. 

Judgment  reversed  and  a  new  trial  ordered. 


^  CHAPMAN  V.  Mccormick. 

86  N.  Y.  479.     Decided  1881. 

Danfobth,  J.  I  cannot  concur  in  the  conclusion  that  the 
learned  trial  court  did  not  err  in  refusing  to  permit  counsel 
to  ask  for  further  instructions  to  the  jury.  It  may  well  be 
that  circumstances  other  than  those  noted  in  the  appeal 
book  had  occurred  during  the  trial  and  which,  if  written 
out,  would  justify  this  refusal ;  but  I  take  the  case  as  I  find 
it.  At  the  close  of  the  testimony  there  was  summing  up  by 
counsel,  a  charge  to  the  jury,  and,  as  the  record  shows, 
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they  ' '  having  risen  from  their  seats  and  about  to  retire  in 
charge  of  an  officer  to  deliberate  on  their  verdict,"  the 
defendant's  counsel  said:  "Wait  one  moment,  please." 
The  court :  "  No ;  I  will  not  add  to  my  charge  at  all ; "  and 
addressing  the  jury  said,  "  Go  on,  gentlemen."  Defend- 
ant's counsel:  "I  want  to  ask  the  court  to  make  some 
charge  to  the  jury."  The  court:  "No;  I  have  said  all  I 
ought  to  say.  You  take  an  exception."  Defendant's  coun- 
sel: "  Yes ;  but  I  want  to  ask  the  court  to  charge  the  jury 
in  certain  respects.  I  claim  that  to  be  my  right,  your 
honor. ' '  The  court :  "I  refuse,  and  you  take  an  excep- 
tion. ' '  The  respondent  states,  upon  his  printed  points, ' '  an 
opportunity  to  make  requests  had  been  offered  and  had  not 
been  availed  of. ' '  But  this  is  accompanied  by  no  reference 
to  the  case,  and  a  careful  examination  fails  to  disclose  the 
occurrence.  The  effect  .of  such  a  fact,  had  it  existed,  need 
not  be  considered.  Nor  was  the  refusal  of  the  court  put 
upon  that  ground.  The  request  of  the  counsel  was  obvi- 
ously addressed  to  the  court  and  not,  as  the  plaintiff  urges, 
to  the  jury,  for  the  reply  to  the  counsel  was :  "I  will  not 
add  to  my  charge  at  all;"  and  to  the  jury  the  court  said: 
' '  Go  on. ' '  All  this  time  the  jury  were  in  their  box,  having 
merely  risen  from  their  seats,  and  the  court  assumed  a 
knowledge  of  the  reason  for  the  request  of  counsel.  An 
explicit  statement  of  it  followed.  It  should,  I  think,  have 
been  listened  to.  It  is  the  duty  of  counsel  so  to  conduct"^ 
his  client's  cause  that  the  jury  may  have  the  facts  before 
them,  under  such  instructions  as  to  the  law  as  are  material 
to  the  case;  and  as  under  our  system  of  judicature  those 
instructions  can  be  given  only  by  the  court,  it  would 
seem  to  be  the  client's  absolute  right  to  have  his  coun- 
sel heard  concerning  them.  In  no  other  way  can  the 
suitor  have  the  benefit  of  the  machinery  of  the  courts; 
of  the  law  as  claimed  by  him  if  the  response  is  favor- 
able, of  an  exception  for  review  if  it  is  refused.  The 
right  may  be  forfeited  by  the  omission  of  counsel  to 
speak  in  time,  for  the  client  is  bound  by  his  conduct, 
and  as  to  that  the  court  has  a  large  discretion.     Here  it 
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was  not  exercised.  The  jury  were  before  the  court, 
in  their  proper  places.  Its  ear  was  withheld  from  the 
counsel,  not  because  he  did  not  speak  in  season,  but  because, 
anticipating  the  object  of  counsel,  the  court  decided  to  deny 
him.  It  may  be  that  no  suggestion  would  have  changed  that 
mind ;  but  had  it  been  heard,  the  defendant  would  have  had 
either  the  benefit  of  an  exception  to  that  decision  or  a  ruling 
of  the  court  in  accordance  with  his  views.  To  one  or  the 
other  he  was  entitled,  and  it  was  beyond  the  power  of  the 
court  to  deprive  him  of  it.  As  a  trial  judge  is  bound  toi 
instruct  the  jury  on  each  proposition  of  law  submitted  to 
him  by  counsel  bearing  upon  the  evidence  (Zabriskie  v. 
Smith,  13  N.  Y.  322;  Foster  v.  People,  50  id.  601),  so  it 
must  be  a  legal  right  of  counsel  to  submit  such  proposi- 
tions (Pennock  v.  Dialogue,  2  Peters,  15),  and  its  denial  by. 
the  court  a  subject  of  exception  and  review  upon  appeal. 
The  judge,  therefore,  erred  in  refusing  the  request  of  coun- 
sel, and  the  error  is  fatal  to  the  judgment  unless  it  appears 
that  there  was  no  question  in  the  case  to  be  submitted  to 
the  jury  (People  v.  Gray,  5  Wend.  289)  or  that  the  request 
came  too  late.  Neither  fact  exists.  The  case  was  sub- 
mitted to  the  jury  as  one  for  their  determination,  and  the 
request  was  made  before  they  left  their  seats  and  before, 
so  far  as  the  record  shows,  any  other  step  had  been  taken. 
That  one  was  to  be  taken,  i.  e.,  that  the  jury  were  about  to 
retire,  is  not  sufficient.  There  is  nothing  to  show  that 
counsel  did  not  seek  the  attention  of  the  court  as  soon  as 
possible  after  the  close  of  the  charge,  and  it  appears  affirm- 
atively that  he  did  so  before  they  retired.  This  was  suffi- 
cient.    (State  V.  Catlin,  3  Vt.  530,  534.) 

I  have  reached  this  conclusion  with  reluctance  and  "\\'ith 
no  disposition  to  interfere  with  the  exercise  of  the  large 
and  necessary  discretion  intrusted  to  a  trial  judge.  But 
a  right  valuable  to  litigants  seems  to  have  been  denied,  and 
for  this  reason  there  should,  I  think,  be  a  new  trial. 

MiLLBE,  J.  (dissenting).  *  *  *  An  exception  is  also 
taken  to  the  decision  of  the  judge  upon  the  trial  in  regard 
to  the  requests  to  charge  made  by  the  counsel  for  the  de- 
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fendant.  At  the  time  wlien  the  requests  were  presented, 
the  jury  had  been  charged,  risen  from  their  seats,  and  were 
about  to  retire  in  charge  of  an  officer  to  deliberate  upon 
the  verdict,  and  the  judge  declined  to  make  any  further 
charge,  and  directed  the  jury  to  retire. 

The  orderly  proceedings  of  a  court  upon  a  trial  rest  very 
much  in  the  discretion  of  the  presiding  judge,  and  unless 
it  appears  that  such  discretion  has  been  abused,  it  is  not 
within  the  province  of  an  appellate  tribunal  to  interfere 
with  its  exercise.  The  usual  course  upon  a  trial  is  to  hand 
up  the  requests  to  the  judge  before  the  charge  is  made,  and 
at  most,  prior  to  the  time  when  the  jury  are  ready  to  re- 
tire in  charge  of  an  officer.  A  proper  degree  of  vigilance 
would  certainly  require  that  the  right  to  present  requests 
should  be  exercised  before  the  latter  contingency,  and  a 
delay  beyond  this  ordinarily  would  leave  it  for  the  judge 
to  say  whether  he  would  keep  or  call  the  jury  back  and 
pass  upon  the  requests.  It  should  not  be  overlooked,  that 
it  does  not  appear  that  any  portion  of  the  charge  as  made 
was  excepted  to,  nor  what  additional  charge  was  desired, 
or  that  it  would  affect  the  disposition  of  the  case  in  any 
manner.  The.  counsel  stated  that  he  desired  the  judge  to 
make  "some  charge  to  the  jury,"  and  to  charge  in  some 
respects  without  advising  what  he  desired,  or  showing  that 
it  was  material.  Nor  did  he  state  what  he  did  desire  in 
this  respect,  as  he  should  have  done  under  the  circum- 
stances presented.  We  are  not  prepared  to  say  that  any 
injustice  has  been  done,  or  that  there  was  any  such  abuse 
of  discretion  as  would  authorize  an  interference  with  the 
decision  of  the  judge  by  a  reversal  of  the  judgment. 

Judgment  reversed. 

The  court  lias  power  to  require  the  requests  to  charge  to  be  submitted 
in  writing  before  the  charge.  But  counsel,  having  complied  with  that  direc- 
tion, cannot  be  precluded  from  making  such  further  oral  requests  after  the 
charge  as  the  nature  of  the  charge  given  may  make  requisite  for  the  pro- 
tection of  his  client.    Malone  v.  Third  Ave.  R.  Co.,  12  App.  Div.  508. 

If  part  of  a  request  to  charge  is  good  and  part  of  it  bad,  the  judge  is 
not  required  to  separate  the  good  from  the  bad  but  may  decline  to  charge 
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as  requested.  It  is  not  eiTor  to  refuse  to  charge  a  proposition  that  has 
already  been  substantially  charged ;  nor  to  decline  to  charge  a  proposition 
of  law  that  is  coiTCct  in  itself  but  not  applicable  to  the  case.  Hamilton 
V.  Eno,  81  N.  Y.  116,  127;  Holbrook  v.  U.  &  S.  R.  Co.,  12  N.  Y.  236; 
Kissinger  v.  N.  Y.  &  H.  E.  Co.,  56  N.  Y.  538. 

The  usual  form  of  requests  to  charge  and  of  exceptions  is  shown  in  the 
following  extract  from  the  record  in  Maginnis  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
52  N.  Y.  217: 

Third.  The  defendant's  counsel  also  requested  the  court  to  charge,  that 
if  the  jury  believed  that  deceased  could,  before  she  placed  herself  on  the 
track,  have  seen  the  approaching  train  by  looldng,  then  her  being  on  the 
track  where  the  train  hit  her  was,  under  the  circumstances  of  this  case, 
£onclnsixe_evidence  of  contributory  nM^Iigence  on  _her  part,  and  plaintiff 
could  not  recover,  whether,  in  fact,  deceased  did  look  or  not. 
^  The  court  said :  I  so  charge.  I  charge,  not  that  it  is  negligence  but  that 
it  is  evidence  of  negligence.  I  decline  to  charge  that  it  is  "conclusive'' 
evidence ;  I  will  say  it  is  high  evidence. 

Defendant's  counsel  excepted  to  refusal  to  charge  that  it  was  "  con- 
clusive "  evidence. 

Sixth.  Defendant's  counsel  also  asked  the  court  to  charge,  that  there  is 
no  evidence  in  the  case  of  any  sudden  or  undue  increase  of  speed  in  the 
train,  before  the  deceased  was  hit  by  the  rear  car. 

The  court  said:  That  is  a  question  of  fact.  I  do  not  think  there  is 
evidence  to  show  at  what  rate  the  increase  of  speed  was;  but  that  is  for 
the  jury.  And  it  is  for  the  jury  to  determine  whether^  the  accident  was 
before  or  after  the  increase  of  speed  and  letting  on  of  steam. 

Defendant's  counsel  excepted  to  the  refusal  to  charge  as  requested,  and 
to  the  charge  as  made. 

Seventh.  Defendant's  counsel  requested  the  court  to  charge  that  if  the 
jury  believe  that  the  train  continued  its  motion  towai'd  the  south,  from 
the  time  it  commenced  backing  near  the  Union  depot  until  the  deceased  was 
hit  by  the  car,  and  that  she  could  have  seen  the  train,  had  she  looked  at 
any  time  from  when  she  left  Bi'ady's  door  until  she  was  hit,  the  plaintiff 
cannot  recover  in  the  action,  whether  she  did  in  fact  look  or  not. 

The  court  said :  So  charged,  unless  there  was  a  sudden  and  undue 
increase  of  speed. 

Defendant's  counsel  excepted  to  the  refusal  and  modification. 
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f.  Rendition  of  verdict. 


GREEN  V.  TELFAIR. 
11  How.  Pr.  260.    Decided  1853. 

Motion  to  set  aside  verdict,  etc. 

_Tlie  actiQ.ii_iYa&  for,  libel  and  slander.  It  was  tried  at 
the  Greene  circuit  in  November,  1852.  The  trial  was  con- 
cluded and  the  cause  submitted  to  the  jury  between  two 
and  three  o'clock  on  Saturday  afternoon.  It  was  the  last 
cause  tried  at  the  circuit.  The  jury,  after  having  been 
absent  several  hours,  returned  into  court,  and  stated  that 
they  were  unable  to  agree  upon  a  verdict,  and  asked  to  be 
discharged.  The  judge  who  presided  at  the  circuit,  ac- 
cording to  the  affidavits  of  the  plaintiff's  counsel  and  two 
of  the  jurors,  which  were  read  upon  the  motion,  stated 
to  the  jury  that  it  was  very  important  that  they  should 
agree  upon  a  verdict.  That  the  ease  had  excited  consider- 
able feeling,  which  would  be  increased  if  they  should  sepa- 
rate without  agreeing;  that  the  very  nature  of  the  jury 
trial  implied  concession  and  compromise ;  that  no  one  juror 
should  control  the  result,  or  otherwise  the  verdict  would  be 
the  verdict  of  one  man,  and  not  of  the  twelve;  that  both 
parties  had  taken  exceptions  to  decisions  made  during  the 
progress  of  the  trial,  and  it  was  necessary,  before  these 
decisions  could  be  reviewed,  that  there  should  be  a  verdict 
of  some  kind;  that  for  five  years  he  had  discharged  but 
one  jury  because  they  were  unable  to  agree ;  and  he  should 
send  the  jury  out  again,  and  hoped  they  would  agree. 

One  of  the  jurors  remarked,  that  he  supposed  their 
duties  would  be  at  an  end,  and  that  they  would  be  dis- 
charged at  twelve  o'clock  that  night;  to  which  the  judge 
replied,  that  this  was  not  so ;  that  he  was  authorized  to  re- 
ceive their  verdict  on  Sunday ;  and  besides,  that  it  was  his 
intention  to  go  to  Albany  by  the  next  train  of  cars;  and 
if  they  should  not  agree  before  he  left,  that  he  would  re- 
turn on  Monday  and  receive  their  verdict. 
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Affidavits  of  two  other  jurors,  and  one  of  the  attorneys 
for  the  defendant,  were  read  in  opposition  to  the  motion; 
but  they  did  not  materially  vary  the  facts  above  stated. 

The  jury,  after  they  retired  the  second  time,  remained 
absent  about  half  an  hour,  when  they  again  returned  into 
court,  and  rendered  a  verdict  of  six  cents  for  the  plaintitf. 

The  plaintiff  moved  to  set  aside  this  verdict,  on  the 
ground  of  what  transpired  when  the  jury  came  into  court, 
and  reported  their  inability  to  agree.  '^}l^Jtu■^  GyxWft/  ■ 

Harris,  J.  It  is  both  proper  and  commendable,  that  a 
judge,  after  the  labor  and  expense  of  a  trial,  should  en- 
deavor, by  all  legitimate  means,  to  secure  a  verdict.  To 
this  end  he  may  properly  urge  the  jury  to  engage  in  their 
deliberations  in  a  spirit  of  liberal  concession.  He  may 
properly  explain  to  them  the  theory  of  the  trial  by  jury; 
that  its  object  is  to  give  to  the  parties  the  united  judgment 
of  twelve  minds,  upon  the  questions  at  issue  between  them. 
He  may  properly  invite  their  attention  to  the  importance, 
both  to  the  parties  and  the  public,  of  their  agreeing  upon  a 
verdict ;  that  thus  the  time  and  expense  of  a  retrial  may  be 
saved.  These,  and  other  kindred  considerations  may,  and 
frequently  ought  to  be  urged  upon  the  consideration  of  the 
jury,  to  induce  them  to  make  an  honest  and  faithful  effort 
to  bring  their  minds  together,  and  thus  agree  upon  a 
verdict. 

A  judge  may  also  keep  the  jury  together  as  long  as,  in 
his  judgment,  there  is  any  reasonable  prospect  of  their 
being  able  to  agree;  but  beyond  this,  I  do  not  think  he  is 
at  liberty  to  go.  An  attempt  to  influence  the  jury,  by  re- 
ferring to  the  time  they  are  to  be  kept  together,  or  the 
inconvenience  to  which  they  are  to  be  subjected,  in  case 
they  shall  be  so  pertinacious  as  to  adhere  to  their  indi- 
vidual opinions,  and  thus  continue  to  disagree,  cannot  be 
justified.  A  judge  has  no  right  to  threaten  or  intimidate  a 
jury,  in  order  to  affect  their  deliberations.  I  think  he  has 
no  right  even  to  allude  to  his  own  purposes  as  to  the  length 
of  time  they  are  to  be  kept  together.  There  should  be 
nothing  in  his  intercourse  with  the  jury  having  the  least 
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appearance  of  duress  or  coercion.  The  jury,  while  all 
proper  motives  to  induce  them  to  agree  upon  a  common  re- 
sult may  be  repeatedly  and  earnestly  urged  upon  them, 
should  be  left  to  feel  that  they  act  with  entire  freedom  in 
their  deliberations.  That,  should  they  continue  to  disagree, 
they  are  not  to  be  exppsed  to  -unreasonable  inconvenience, 
nor  to  receive  the  fefflmadversion  of  the  court. 

In  view  of  these  relations  between  the  court  and  the 
jury,  it  is  very  evident  that  my  esteemed  associate,  actu- 
ated by  a  laudable  desire  to  avoid  the  necessity  of  another  . 
trial,  and  in  his  haste  to  close  the  circuit,  has  indavertently  ; 
stepped  quite  beyond  the  line  of  duty  —  when  he  told  the  ! 
jury  that  exceptions  had  been  taken  by  both  parties,  and  ;  ^l- 
that  a  verdict  of  some  sort  was  necessary,  before  a  final  \ 
decision  of  these  questions  could  be  had  —  it  might  well  \ 
have  been  inferred  by  the  jury  that  it  was  a  matter  of  no   1 
great  importance  what  their  verdict  should  be^    Perhaps 
this  is  the  most  natural  interpretation  to  be  put  upon  the 
language  of  the  judge  upon  this  subject.    And  again,  when 
he  told  the  jury,  that  for  five  years  he  had  discharged  but 
one  jury  on  account  of  their  being  unable  to  agree,  it  was 
a  significant  hint,  that  though  they  were  then  at  the  close 
of  the  circuit,  and  of  the  week,  yet,  however  desirable  or 
important  it  might  be  for  them  to  return  home,  they  should 
be  kept  together  until  they  were  able  to  render  a  verdict. 
This  intimation  was  still  more  distinctly  expressed  when 
the  judge  informed  the  jury  of  his  intention  to  return 
home,  leaving  them  in  charge  of  an  officer,  and  to  come  back 
on  Monday  to  receive  their  verdict.    It  is  not  surprising 
that,  though  after  several  hours '  deliberation,  the  jury  had 
declared  that  it  was  impossible  for  them  to  agree,  such 
motives  as  those  to  which  I  have  alluded  should  have  the 
effect  to  produce  a  verdict  in  half  an  hour.    But  a  verdict 
thus  obtained  ought  not,  I  think,  to  be  conclusive  upon  the 
parties.     It  is  not  what  the  law  contemplates  —  the  free 
and  independent  judgment  of  twelve  indifferent  men,  act- 
ing without  constraint,  and  with  sole  regard  to  the  obliga-     . 
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tion  they  had  taken  upon  themselves  to  render  a  true  ver- 
dict according  to  the  evidence. 

Motion  granted. 

A  verdict  determined  by  lot  or  by  taking  a  general  average  will  be  set 
aside.     Mitchell  v.  Ehle,  10  Wend.  595.  .  , 

to  t|M.  <--(>  -L^.U*^  ^  1^<2*v  I     >/*.-     n.*-  ^^  -I-    /— '-M-  . 

4.  Trial  by  the  Court  or  Referee.    Code  Civ.  Pro.  §§  992-4, 
1008-26.    Gen.  Rules  30,  72,  79,  84. 


SPENCE  V.  SIMS. 
137  N.  Y.  616.    Decided  1893.        l^-L-rW^^^  ' 

Action  for  goods  sold  and  delivered.  The  complaint 
alleged  deliveries  of  coal  and  wood  to  defendant  on  fifteen 
different  dates.  The  answer  admitted  deliveries,  but  put 
in  issue  the  quantity  and  value.  It  also  set  up  a  counter- 
claim for  services  and  disbursements  of  defendant  as  at- 
torney for  plaintiff  in  four  suits  in  different  courts.  A 
bill  of  particulars  was  demanded  by  plaintiff  and  served 
by  defendant.  Plaintiff  then  moved  for  a  reference  and 
alleged  in  his  moving  affidavit  that  defendant's  bill  of  par- 
ticulars contained  125  items  and  that  the  trial  of  the  issues 
would  require  the  examination  of  a  long  account,  consist- 
ing of  almost  175  charges  and  credits.  The  motion  was 
granted  and  the  order  having  been  affirmed  by  the  General 
Term  defendant  then  appealed  to  the  Court  of  Appeals. 

The  following  is  the  opinion  in  full :  "A  party  cannot  be 
permitted  to  deprive  his  adversary  of  a  trial  by  jury  unless 
it  affirmatively  appears,  with  reasonable  certainty,  that 
the  hearing  of  the  case  will  require  the  examination  of  a 
long  account.  (Code,  §  101.3.)  It  is  not  sufficient  to  up- 
hold a  compulsory  order  of  reference  to  demonstrate  that 
there  is  a  possibility  that  in  the  course  of  the  trial  the  in- 
vestigation of  the  correctness  of  such  an  account  may  be- 
come necessary.  (Thayer  v.  McNaughton,  117  N.  Y.  111.) 
Facts  must  be  disclosed  either  by  affidavit  or  upon  the  face 
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of  the  pleadings  from  which  the  conclusion  can  be  fairly 
drawn  that  so  many  separate  and  distinct  items  of  account 
will  be  litigated  on  the  trial  that  a  jury  cannot  keep  the 
evidence  in  mind  in  regard  to  each  of  the  items,  and  give 
it  the  proper  weight  and  application  when  they  retire  to 
deliberate  upon  their  verdict. 

"  The  plaintiff  is  a  dealer  in  coal  and  wood,  and  the 
main  cause  of  action  set  forth  in  the  complaint  consists  of 
a  bill  for  coal  and  wood  furnished  the  defendant  during 
a  period,  of  three  years,  upon  fifteen  different  dates,  and 
which,  it  is  alleged,  were  worth,  and  for  which  the  defend- 
ant promised  and  agreed  to  pay,  the  sum  of  $248.  The 
defendant,  in  his  answer,  admits  the  delivery  of  coal  and 
wood,  but  avers  that  he  has  no  knowledge  or  information 
sufficient  to  form  a  belief  that  it  was  of  the  quantity  or 
value  alleged  in  the  complaint,  or  that  he  promised  to  pay 
the  amount  specified.  The  affidavit  upon  which  the  mo- 
tion for  a  reference  was  made  contains  no  additional  facts, 
which  is  not  strange,  inasmuch  as  the  defendant  had 
alleged  in  his  pleading  that  he  had  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  upon  the  subject. 

"  It  is  plain  that  there  is  not  involved  here  a  long  account 
within  the  meaning  of  the  term  as  it  is  used  in  the  law,  and 
as  it  has  been  construed  and  defined  in  the  practice  of  the 
courts ;  and  the  defendant  is  unable  to  express  even  a  belief 
that  its  establishment  will  require  more  than  the  brief  ex- 
amination of  a  single  witness,  who  may  have  sold  and  de- 
livered the  goods  to  him.  It  is  evident  that  the  real  con- 
troversy between  the  parties  relates  to  the  defendant's 
counterclaim,  which  is  for  attorney's  services  and  disburse- 
ments in  four  different  suits  in  the  Supreme  Court  and 
Justices'  Court,  none  of  which  constitutes  a  long  account 
of  such  a  character  as  to  authorize  a  reference.  (Bandall 
v.  Sherman,  131  N.  Y.  669.) 

"  The  orders  of  the  G-eneral  and  Special  Term  must  be 
reversed,  with  costs  in  all  courts,  and  motion  denied,  with 
ten  dollars  costs." 
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For  history  of  Code  section  1013,  see  Steck  v.  Col.  F.  &  I.  Co.,  142  N.  Y. 
236. 

Where  the  counterclaim  sets  up  a  long  account  which  is  put  in  issue  by 
the  reply,  that  does  not  make  the  action  referable,  but  the  issues  arising       J 
on  the  counterclaim  may  be  referred.    Amos  v.  French,  83  App.  Div.  452.  V 


WISE  V.  COHEN,  NO.  1. 
113  App.  Div.  859.    Decided  1906. . 

Appeal  by  defendant  from  an  order  denying  defendant's 
motion  to  vacate  what  purports  to  be  a  judgment  in  this 
action  and  remitting  the  case  to  the  trial  justice.       f.L^'Uf-^' 

IxGEAHAM,  J.  Thisactionjs  in  equity  toenforc 
torney's  lien  upon  a  cause  of  action  which  has  been  settled 
between  the  parties  without  his  consent.  The  case  was 
tried  at  Special  Term.  At  the  opening  of  the  case  the  de- 
fendant's counsel  moved  to  dismiss  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  announced  that  it  reserved 
its  decision  upon  this  motion,  whereupon  witnesses  were 
called  for  the  plaintiff  and  were  examined  and  cross-ex- 
amined. The  plaintiff  then  rested  and  the  defendant  then 
renewed  his  motion  to  dismiss  the  complaint  on  various 
grounds  and  the  decision  of  this  motion  was  also  reserved, 
whereupon  the  defendant  called  his  witnesses  and  their 
testimony  was  taken  and  the  defendant  rested.  Counsel 
for  the  defendant  then  renewed  his  motion  to  dismiss  the 
complaint  on  the  various  grounds  stated.  The  court  again 
reserved  its  decision,  but  gave  counsel  an  opportunity  to 
submit  briefs.  These  briefs  having  been  submitted  the 
court  filed  an  opinion  overruling  some  of  the  objections 
made  by  the  defendant,  but  held  that  as  there  was  no, proof 
of  the  solvency  or  insolvency  of  the  client  the  attorneys 
must  look  to  her  for  their  compensation,  and  that  defend- 
ants were  entitled  to  judgment  on  the  ground  that  no  proof 
was  presented  as  to  the  responsibility  of  the  plaintiffs' 
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client  to  respond  in  an  action  at  law,  whereupon  the  de- 
fendants presented  to  the  court  what  they  called  a  decision,' 
which  consisted  of  twenty-six  pages  of  printed  record  and 
a  proposed  judgment.  The  court  refused  to  sign  this  de- 
cision or  judgment,  but  subsequently  signed  what  pur- 
ported to  be  a  judgment  which  recited  that  the  action  came 
on  for  trial  at  a  Special  Term  of  the  Supreme  Court,  and 
the  defendants  having  moved  at  the  close  of  the  evidence 
for  a  dismissal  of  the  complaint  on  the  ground  that  the 
plaintiffs  failed  to  establish  a  cause  of  action,  and  due  de- 
liberation having  been  had  thereon,  it  Avas  ordered,  ad- 
judged and  decreed  that  the  complaint  be  dismissed  with- 
out prejudice  for  failure  of  proof,  with  directions  as  to  the 
costs  of  the  action.  This  judgment  having  been  signed, 
counsel  for  the  defendant  made  a  motion  at  Special  Term 
that  the  case  be  sent  back  to  the  trial  justice  to  sign  and 
file  a  decision  and  judgment  in  the  trial  of  the  action.  This 
motion  seems  to  have  been  referred  to  the  trial  justice, 
who  denied  it,  and  from  that  order  the  defendant  appeals. 
I-  think  the  defendants  are  entitled  to  have  the  trial  court 
sigTi  and  file  a  decision  in  the  action.  The  action  was  in 
equity,  and  the  complaint  asked  for  specific  equitable  relief. 

Section  ^1010  of  the  Code  of  Civil  Procedure  provides 
that  upon  a  trial  by  the  court  of  an  issue  of  fact  or  of  law, 
its  decision  in  writing  must  be  filed  in  the  clerk's'  office 
Avithin  twenty  days  after  the  final  adjournment  of  the  term 
where  the  issue  was  tried.  Section  1021  provides  that  the 
decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  issues  of  fact  or 
of  law,  where  a  nonsuit  is  granted,  must  direct  the  final  or 
interlocutory  judgment  to  be  entered  thereupon,  and  in 
such  a  case  it  shall  not  be  necessary  for  the  court  or  referee 
to  make  any  finding  of  fact. 

Section  1022  provides  that  the  decision  of  the  court  or 
the  report  of  a  referee,  upon  the  trial  of  the  whole  issues 
of  fact,  must  state  separately  the  facts  found  and  the  con- 
clusions of  law,  and  direct  the  judgment  to  be  entered 
thereon,  which  decision  so  filed  shall  form  part  of  the  judg- 
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ment-roU.    Judgments  are  regulated  by  chapter  11  of  the 
Code. 

Section  1236  of  the  Code  provides  that  every  inter- 
locutory judgment  or  final  judgment  shall  be  signed  by 
the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  These  pro- 
visions have  been  in  force  many  years,  and  are  entirely 
consistent  and  easily  understood.  Upon  the  final  judg- 
ment in  an  action  tried  by  a  court  without  a  jury  or  by  a 
referee,  the  decision  of  the  court  is  the  basis  of  the  judg- 
ment to  be  entered.  That  decision  must  be  in  writing  and 
signed  by  the  judge  and  filed  with  the  clerk,  and  must  di- 
rect the  final  or  interlocutory  judgment  to  be  entered 
thereon.  The  judgment  entered  thereon  must  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and 
filing  is  an  entry  of  judgment.  Where  the  issue  is  one  of 
law  or  where  a  nonsuit  is  granted,  the  facts  need  not  be 
found  separately,  but  there  must  be  a  decision  which  must 
direct  the  final  or  interlocutory  judgment  to  be  entered 
thereon.  The  provisions  in  relation  to  nonsuit  can,  strictly 
speaking,  apply  only  to  actions  at  law.  Where  in  an  action 
in  equity  for  lack  of  proof  or  want  of  equity  the  complaint 
is  dismissed,  it  may  be  upon  the  merits  or  it  may  be  be- 
cause the  plaintiff  has  failed  to  prove  a  particular  fact, 
which  is  fatal  to  his  right  to  a  judgment,  and  a  final  judg- 
ment dismissing  the  complaint  does  not  prevent  a  new  ac- 
tion unless  it  expressly  declares  or  it  appears  by  the 
judgment-roll  that  it  is  rendered  upon  the  merits.  (Code 
Civ.  Pro.  §  1209.)  The  cases  cited  by  respondents  are  all 
actions  at  law.    *    *    * 

Order  reversed  and  case  remitted  to  Special  Term  to  be 
decided  according  to  law. 
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HUDSON  AND  MANH.  R.  CO.  v.  JACKSON. 
V^15  App.  Div.  168.    Decided  1906. 

Per  Curiam.     This  is  an  appeal  from  an  order  denying 
a  motion  by  defendant  Wendel  that  a  decision  be  returned 
to  a  referee  with  instructions  to  include  therein  certain 
facts  found  by  him  at  the  request  of  the  defendant  and  not 
included  in  the  decision  as  filed.     The  proceeding  was  in- 
stituted under  the  Condemnation  Law  for  the  purpose  of 
acquiring  title  to  certain  parcels  of  real  estate  in  the  city 
of  New  York  owned  by  the  appellant.     The  defendant  an- 
swered and  the  issues  raised  by  her  answer  were  referred  to 
a  referee  to  hear  and  determine  the  same.    At  the  close  of 
the  trial  the  defendant  submitted  to  the  referee  certain 
requests  to  find,  and  some  of  these  requests,  as  to  matters 
of  fact,  the  referee  did  allow  and  did  find  as  requested  by 
defendant,  but  the  final  report  or  decision  filed  by  the 
referee  did  not  contain  the  findings  thus  made  by  him  at 
defendant's  request.     The  defendant  thereupon  made  the 
motion  involved  in  this  appeal  asking  that  the  decision  be 
returned  to  the  referee  and  that  he  be  instructed  to  include 
therein  all  facts  found  by  him  at  the  request  of  the  defend- 
ant Josephine  J.  S.  Wendel,  and  not  included  in  the  de- 
cision theretofore  filed.     The  plaintiff  met  this  application 
by  showing  that  the  referee  had  filed  with  the  county  clerk, 
on  the  same  day  that  he  had  filed  his  decision,  the  requests 
to  find  submitted  to  him  by  appellant,  having  noted  thereon 
his  allowance  or  disallowance  of  each  of  said  requests,  and 
that  the  referee  had  left  the  city  for  an  indefinite  and  un- 
certain period  of  time.     The  plaintiff  also  offered  a  written 
stipulation  that  said  requests  to  find,  with  the  rulings  of 
the  referee  thereon,  should  be  included  in  and  annexed  to 
the  judgment-roll,  and  that  such  of  said  requests  as  were 
allowed  by  the  referee  should  have  the  same  force  and 
effect  as  if  the  findings  of  fact  so  allowed  were  incorporated 
in  the  referee's  report  and  decision.    No  criticism  is  made 
as  to  the  form  of  this  stipulation,  nor  does  it  appear  that 
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the  defendant  on  the  motion  suggested  any  other  form  of 
stipulation  which  would  have  been  more  satisfactory  to 
her.  She  stood  and  now  stands  upon  what  she  deems  to 
be  the  strict  letter  of  the  law,  that  all  the  facts  found  must 
be  included  in  the  decision  or  report,  and  that  this  require- 
ment is  not  complied  with  by  filing  with  the  report  a  sep- 
arate paper  containing  a  statement  of  facts  found  by  the 
referee,  but  not  incorporated  in  his  decision.  Strictly 
speaking  the  appellant  is  right  in  her  contention  (Schul- 
theis  V.  Mclnerny,  27  Abb.  N.  C.  193 ;  Nobis  v.  Pollock,  53 
Hun,  441),  and  although  the  question  may  not  be  of  great 
importance  to  any  one  in  the  present  case,  yet  since  it  is 
squarely  presented  by  the  appeal  it  must  be  answered  in 
appellant's  favor.  We  feel  bound,  therefore,  to  reiterate 
the  rule  laid  down  in  the  cases  cited,  and  clearly  authorized 
by  sections  1022  and  1023  of  the  Code  of  Civil  Procedure, 
that  the  decision  of  a  court  or  the  report  of  a  referee  upon 
the  trial  of  the  whole  issues  of  fact  must  contain  and  state 
within  itself  all  the  facts  found  by  the  justice  or  referee. 
It  follows  that  the  appellant's  motion  should  have  been 
granted,  and  the  order  denying  it  must  be  reversed.  We 
are  not  able  to  perceive,  however,  and  no  attempt  has  been 
made  to  show  that,  in  view  of  the  plaintiff's  stipulation, 
the  defendant  has  been  put  to  any  disadvantage  by  reason 
of  the  error  in  practice  of  which  she  complains.  She  can- 
not, of  course,  desire  to  except  to  the  findings  which  she 
herself  requested  to  be  made,  and  the  stipulation  tendered 
by  plaintiff  secured  to  her  all  the  advantage  of  the  findings 
as  facts  established  in  the  case.  We  see  no  occasion  to 
make  such  an  order  as  will  nullify  any  proceedings  which 
may  have  been  had  in  the  action  since  the  filing  of  the  de- 
cision. The  order  will,  therefore,  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  so  far 
granted  as  to  direct  that  the  referee's  decision  be  returned 
to  him  with  instructions  to  include  therein  all  facts  found 
by  him  at  the  request  of  the  defendant  Josephine  J.  S. 
Wendel,  and  not  included  in  the  decision  as  heretofore 
filed,  and  that  the  decision  as  so  corrected  be  filed  by  said 
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referee  nunc  pro  tunc  as  of  the  6th  day  of  July,  1906,  with- 
out prejudice  to  any  proceedings  which  may  have  been  had 
in  this  action  since  said  6th  day  of  July,  1906. 

For  form  of  findings  of  fact  and  conclusions  of  law  see  Knox  v.  Eden 
Musee  Co.,  J,^,^[;_JX^_4^^railure  of  appellant  to  file  exceptions  to  the 
decision  as  provided  by  Code  i§'§  994-5  deprives  the  appellate  court  of 
power  to  review  any  finding  contained  therein.     Lanier  v.  Hoadley,  42  t^ 
App.  Div.  6. 


>~^^-t<<.. 


5.  Amendment  at  and  after  trial.    Code  Civ.  Pro.  §§  721-3. 


MADERS  V.  WHALLON. 
74  Hun,  372.    Decided  1893. 

Appeal  by  defendants  from  a  judgment  in  favor  of  the 
plaintiff  entered  upon  a  decision  of  the  court  rendered 
after  a  trial  by  the  court  without  a  jury. 

This  action  was  brought  to  set  aside  a  deed  given  by  the 
defendant  Whallon  to  the  defendant  McAuliff,  on  the 
ground  of  fraud. 

The  paragraph  of  the  complaint  to  which  the  amendment 
set  forth  in  the  opinion  applied,  was  as  follows :  ' '  That 
the  said  defendant  William  I.  Whallon  has  no  property 
other  than  that  embraced  in  the  aforesaid  conveyance,  and 
the  bond  and  mortgage  given  in  pursuance  thereof,  out  of 
which  the  aforesaid  judgments,  or  either  of  them,  could  be 
satisfied  in  whole  or  in  part,  and  that  unless  the  said  prop- 
erty can  be  reached  and  applied  to  the  payment  of  said 
judgments  the  same  must  remain  wholly  unpaid." 

Mayham,  p.  J.  The  plaintiff  brings  this  action  as  re- 
ceiver of  the  property  and  effects  of  the  defendant  William 
I.  Whallon  by  virtue  of  an  appointment  made  in  a  proceed- 
ing supplementary  to  execution  on  a  judgment  against  the 
defendant  Whallon.  The  complaint  alleged  the  recovery 
of  two  judgments  against  the  defendant  William  I.  Whal- 
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Ion,  one  in  favor  of  Minnie  Whallon  in  the  County  Court 
of  Essex  county  for  about  eighty-two  dollars,  which  was 
entered  and  docketed  in  that  county  on  the  1st  of  July, 
1889,  and  the  other  in  a  Justice's  Court  of  Henry  S. 
Fletcher,  for  about  thirty-six  dollars,  a  transcript  of  which 
was  filed  and  docketed  in  the  Essex  county  clerk's  office 
on  the  15th  day  of  June,  1889 ;  that  an  execution  was  duly 
issued  on  the  last  mentioned  judgment,  which  was  returned 
wholly  unsatisfied  on  the  5th  day  of  August,  1889,  and  that 
after  the  return  of  such  execution,  proceedings  supple- 
mentary to  execution  were  instituted  on  the  judgment, 
which  resulted  in  the  appointment  of  the  plaintiff  as  re- 
ceiver, who  as  such  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  on  the  14th  day  of  December,  1889, 
Avhich  receivership  was  subsequently,  by  an  order  of  the 
court,  extended  to  the  judgment  against  the  defendant  Wil- 
liam I.  Whallon  in  favor  of  Minnie  Whallon  above  referred 
to.  The  complaint  also  alleged  that  on  the  23d  day  of  No- 
vember, 1888,  William  I.  Whallon  was  the  owner  in  fee  and 
in  possession  of  two  farms  or  pieces  of  land  situate  in 
Essex  county,  one  of  189  acres,  and  one  of  100  acres,  to- 
gether of  the  value  of  $6,000,  free  of  liens  or  incumbrances, 
except  a  mortgage  of  $1,050,  and  that  on  that  day  he  made, 
executed  and  delivered  to  the  defendant  William  J.  Mc- 
Auliff,  a  deed  of  conveyance  of  such  lands,  in  which  his 
wife,  who  is  named  herein  as  a  defendant,  joined.  That 
the  consideration  expressed  in  such  deed  was  $5,000,  to 
secure  the  payment  of  which  to  the  defendant  William  I. 
"Whallon,  the  defendant  McAuliff  executed  and  delivered 
to  him  his  bond  for  that  sum,  payable  in  annual  install- 
ments of  $500  each,  with  annual  interest,  and  as  collateral 
to  such  bond  also  executed  and  delivered  a  mortgage  on 
said  lands  conditioned  for  the  payment  of  such  sum  of 
$5,000  and  interest,  which  bond  and  mortgage  the  defend- 
ant William  I.  Whallon  still  owns  and  holds,  and  that  no 
part  of  the  same  has  been  paid  or  satisfied.  The  com- 
plaint charges  that  such  conveyance  of  the  lands  therein 
described  was  made  by  the  defendant  William  I.  Whallon, 
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and  received  and  accepted  by  the  defendant  William  J. 
McAuliff,  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying  and  defrauding  the  creditors  of  the  defendant 
William  I.  Whallon,  and  that  since  the  execution  and  de- 
livery of  such  deed  of  conveyance  the  defendant  William 
I.  Whallon  has  continued  in  the  possession  of  the  lands 
conveyed. 

The  relief  asked  for  in  the  complaint  is  that  the  convey- 
ance to  McAuliff  may  be  adjudged  fraudulent  and  void; 

That  the  defendants  and  each  of  them  may  be  adjudged 
to  account  for  the  property  received  by  them  under  such 
conveyance ; 

That  the  premises  may  be  sold  to  satisfy  such  judgments 
and  costs,  and  the  cost  and  expenses  of  the  receivership, 
subject  to  the  inchoate  right  of  dower  of  the  wife  of  the  de- 
fendant William  I.  Whallon. 

The  defendants  answered  separately  denying  the  alleged 
fraud.  This  action  was  once  tried,  and  the  trial  resulted 
in  a  decree  of  foreclosure  of  the  mortgage  given  by  Mc- 
Auliff to  the  defendant  William  I.  Whallon,  which  decree 
was  reversed  by  this  court  on  the  ground  that  a  decree  in 
foreclosure  was  not  authorized  or  proper  under  the  com- 
plaint.    (Maders  v.  Whallon,  19  N.  Y.  Supp.  638.) 

On  this  trial  the  objection  was  made  at  the  opening  of 
the  case,  that  the  complaint  failed  to  state  a  cause  of  action 
and  should,  for  that  reason,  be  dismissed. 

The  plaintiff  thereupon  moved  to  amend  the  complaint 
by  inserting  therein  after  the  words  ' '  has  no  property, ' ' 
the  words  ''  and  had  no  other  property  subject  to  levy  and 
sale  on  execution  at  the  time  of  or  since  the  date  of  said 
conveyance  or  since  the  rendition  of  the  judgment." 

The  defendants  duly  objected  to  the  allowance  of  the 
amendment,  and  the  court  overruled  the  objection  and  al- 
lowed the  amendment,  to  which  the  defendants  excepted. 
It  is  now  insisted  that  the  complaint  was  not  in  fact 
amended,  as  the  amendment  does  not  appear  in  the  com- 
plaint as  incorporated  in  the  judgment-roll,  and  that  the 
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case  on  this  appeal  must  be  treated  as  if ,  no  amendment 
had  been  allowed  by  the  trial  judge. 

We  cannot  agree  with  the  learned  counsel  in  this  con-- 
tention,  but  think  we  must  treat  the  case  as  though  t-k*- 
proposed   amendment   had   been   actually  written   in   the, 
complaint. 

But  it  is  further  insisted  that  the  court  at  the  trial  had 
no  power  or  authority  to  allow  the  amendment  at  the  trial, 
as  the  original  complaint  contained  no  cause  of  action,  and 
the  amendment,  therefore,  introduced  into  it  a  new  cause 
of  action,  which,  it  is  insisted,  can  only  be  done  on  a  motion 
before  trial. 

Section  723  of  the  Code  of  Civil  Procedure  provides 
that  "  the  court  may  upon  the  trial  *  *  *  amend  any 
process,  pleading  or  other  proceeding  *  *  *  by  insert- 
ing an  allegation  material  to  the  case,  or  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defense 
by  conforming  the  pleadings  or  other  proceedings  to  the 
facts  proved."  This  section  seems  to  provide  for  an 
amendment  upon  the  trial  in  two  classes : 

First.  When  the  amendment  is  made  before  the  evidence 
is  in,  the  court  may  allow  an  amendment  ' '  by  inserting  aa 
allegation  material  to  the  case." 

Second.  After  the  evidence  is  taken  ' '  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defense 
by  conforming  the  pleadings  or  other  proceedings  to  the 
facts  proved." 

In  the  first  class  the  power  to  amend  is  only  limited  to 
cases  where  substantial  justice  is  promoted  by  the  amend- 
ment; the  second  has  the  further  limitation  that  it  shall 
' '  not  change  substantially  the  claim  or  defense. ' ' 

The  disjunctive  or  between  these  two  classes  seems  to 
indicate  that  they  are  governed  by  different  rules.  In  the 
case  at  bar  the  amendment  was  made  before  the  evidence 
was  offered  or  taken.  The  cases  cited  by  the  appellants 
do  not  conflict  with  this  interpretation  of  section  723  of 
the  Code. 

In  Barnes  v.  Seligman  (55  Hun,  349)  evidence  was  re- 
ceived, under  objection,  that  it  was  not  authorized  by  the 
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pleadings,  and  it  was  held  that  the  pleadings  could  not  be 
amended  after  trial  to  conform  to  the  proof. 

In  Eutty  V.  Consolidated  Fruit  Jar  Co.  (52  Hun,  492) 
it  was  held  that  pleadings  cannot  be  conformed  to  the  proof 
when  objection  is  taken  in  due  form  to  the  sufficiency  of  the 
complaint  to  authorize  the  proof,  and  that  only  when  the 
proof  is  received  without  objection  is  it  proper  to  grant 
an  amendment  at  the  close  of  the  trial,  conforming  the 
pleadings  to  the  proofs. 

In  Shaw  v.  Bryant  (35  Hun,  57)  the  referee  allowed  an 
amendment  on  the  trial  changing  the  complaint  from  one 
in  equity  to  an  action  at  common  law,  charging  the  defend- 
ant with  a  personal  liability,  and  the  court  on  appeal  held 
that  such  an  amendment  was  not  authorized  under  section 
723  of  the  Code  of  Civil  Procedure. 

The  difference  between  that  case  and  this  is,  that  in  that 
case  the  amendment  changed  the  entire  nature  of  the  ac- 
tion, whereas  in  this  the  amendment  only  inserted  "  an 
allegation  material  to  the  case."  In  that  case  it  does  not 
appear  at  what  precise  stage  of  the  trial  the  amendment 
was  made,  but  it  does  appear  that  it  was  after  much  time 
had  been  spent  in  the  trial.  I  am,  therefore,  inclined  to 
the  opinion  that  the  court  did  not  transcend  its  powers  in 
granting  this  amendment  at  the  commencement  of  the  trial, 
and  that  such  amendment  was  authorized  under  section 
723  of  the  Code.    *    *    * 

Reversed  on  another  point. 


J-' 
NATIONAL  BANK  OF  DEPOSIT  v.  ROGERS. 

\  "Aee  N.  Y.  380.    Decided  1901. 

Landon,  J.  The  defendants'  exceptions  raise  the  ques- 
tion whether  the  complaint  states  a  cause  of  action,  and,  if 
these  exceptions  be  sustained,  whether  the  trial  court  erred 
in  postponing  their  motion  to  dismiss  the  complaint  and 
meantime  receiving,  notwithstanding  the  defendants'  ob- 
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jections,  evidence  in  proof  of  facts  material  to  a  cause  of 
action,  and  then  directing  the  complaint  co  be  amended  to 
conform  to  the  proofs. 

There  is  no  allegation  in  the  complaint  that  the  demand 
note  had  not  been  paid,  and  this  objection  is  presented  by 
the  defendants'  exceptions.    '^    *     * 

If  the  question  was  presented  upon  demurrer  we  should 
probably  hold  the  omission  of  the  allegation  of  non-pay- 
ment to  be  fatal  to  the  complaint.  (Lent  v.  N.  Y.  and  Mass. 
Ry.  Co.,  130  N.  Y.  504.)  But  in  such  case  an  amendment 
upon  terms  would  be  permitted.  Where  the  defendant  re- 
serves the  objection  until  the  trial  is  moved,  if  the  objec- 
tion is  sustained,  it  is  no  error  for  the  court  to  refuse  to 
dismiss  the  complaint ;  it  may  permit  the  amendment.  Such 
amendment  supplies  "  an  allegation  material  to  the  case." 
(Code  Civ.  Pro.  §  723.)  The  omission  of  the  allegation 
was  so  obvious  an  inadvertence  that  its  correction  could 
not  have  misled  the  defendants.  But  the  defendants  urge 
that  the  court  erred  in  postponing  the  amendment  untU  it 
could  not  be  granted  without  depriving  them  of  the  benefit 
of  the  exceptions  they  had  already  taken.  This  is  an  alle- 
gation of  a  grievance  in  form,  but  not  in  substance.  The 
trial  court  in  its  discretion  reserved  the  consideration,  both 
of  the  motion  to  dismiss  and  to  amend,  until  it  became  pos- 
sessed of  the  case  upon  the  merits.  Where  the  defendant, 
instead  of  raising  the  objection  by  demurrer,  postpones  it 
until  the  case  comes  on  for  trial  upon  the  issues  of  fact,  he 
cannot  complain  that  the  court  takes  whatever  available 
time  it  may  need  to  make  a  proper  disposition  of  it.  That 
the  court  may  direct  the  trial  to  proceed  while  it  holds  the 
objection  under  advisement  is  within  its  discretion,  unless 
the  substantial  rights  of  the  excepting  party  are  thereby 
injuriously  affected.  Manifestly  this  discretion  to  permit 
an  amendment,  as  well  as  the  time  and  form  of  its  exercise, 
should  be  used  in  the  interests  of  justice.  The  trial  court, 
in  its  final  decision,  stated :  "I  grant  the  motion  of  the 
plaintiff  to  conform  the  pleading  to  the  proof  *  *  *  as 
to  the  loan  of  $3,000  not  having  been  wholly  repaid."  This, 
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in  connection  with  the  plaintiff's  motion,  was  sufficiently 
definite  and  certain  to  advise  the  defendants  of  the  nature 
of  the  amendment,  and  it  would  not  have  prejudiced  them 
less  if  it  had  been  made  earlier.  Undoubtedly  there  are 
cases  where  justice  requires  that  the  amendment  be  made 
and  inserted  in  the  pleading  during  the  trial,  but  it  would 
not  be  wise  to  withdraw  the  matter  from  the  discretion  of 
the  trial  court.  As  the  exceptions  are  based  upon  a  curable 
omission  they  fall  with  its  cure. 

Judgment  affirmed. 

JWhere  evidencfiJiaab£e]xjeeeL\:ed^withQ.ttt objection  and  the  amendment 
does  not  change  substantially  the  claim.or  defense,. the  complaint  m^yJse 
amended  to  conformito  the  proof  ^   Even  if  this  was  not  done  the  appellate- 
court  hM"power"To"  treat' the  pleading  as  so  amended  for  the  purpose  .of 
s^Stammg  the  judgment.    Volkening  v.  DeGraff,  81  N.  Y.  268. 


O'NEIL  V.  N.  Y.  CEN.  &  H.  R.  R.  CO. 
60  N.  Y.  138.    Decided  1875. 

Appeal  from  judgment  affirming  a  judgment  in  favor^^of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  loss 
of  a  quantity  of  cider  alleged  to  have  been  delivered  to  de- 
fendant as  common  carrier  for  transportation. 

The  complaint  contained  two  counts,  one  for  the  loss  of 
646  gallons  of  cider  alleged  to  have  belonged  to,  and  to  have 
been  delivered  by  one  Hill  to  defendant  for  transportation, 
the  claim  therefor  having  been  assigned  by  Hill  to  plain- 
tiff. The  other,  for  twenty-two  barrels  and  thirty-two  gal- 
lons belonging  to  plaintiff,  delivered  by  one  Tallman, 

Plaintiff  gave  evidence  tending  to  show  that  he  entered 
into  a  verbal  contract  with  Hill  for  the  purchase  of  100 
barrels  of  cider,  plaintiff  to  furnish  the  casks  which  were 
to  be  sent  to  Hill  at  Fairport,  who  was  to  fill  them  and  send 
them  by  defendant's  road  from  Fairport  to  Rochester. 
Nothing  was  paid  upon  the  contract  at  the  time.    Plaintiff 
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sent  the  casks  as  agreed,  Hill  received  them,  filled  fourteen 
and  delivered  them  at  defendant's  depot.  The  casks  were 
not  marked  and  Hill  gave  no  instructions  in  reference 
thereto.  Plaintiff  told  defendant's  agent  at  Fairport,  that 
Hill  was  going  to  fill  the  casks  with  cider  for  him.  The 
agent  was  acquainted  with  plaintiff  and  knew  his  place  of 
business  to  be  at  Bochester.  The  depot  and  contents  were 
destroyed  by  fire.  Hill  assigned  his  claim  to  plaintiff. 
Plaintiff  entered  into  a  similar  contract  with  Tallman ;  the 
latter  filled  with  cider  and  delivered  to  defendant  sixteen 
casks,  all  of  which,  as  the  evidence  tended  to  show,  were 
marked  with  plaintiff's  name  and  address.  This  was  also 
destroyed.  Plaintiff  proved,  under  objection  and  excep- 
tion, that  he  received  from  Tallman  other  cider  under  the 
contract,  and  that  he  paid  him  for  the  cider  destroyed. 
The  court,  upon  this  evidence,  allowed  plaintiff  to  amend 
his  complaint,  so  as  to  claim  as  Tallman's  assignee.  De- 
fendant's counsel  objected  and  excepted.  Defendant's 
counsel  moved  for  a  nonsuit  which  was  denied.  Further 
facts  appear  in  the  opinion. 

The  court  after  holding  that  plaintiff  was  not  entitled 
to  recover  for  the  Hill  cider  because,  as  it  was  delivered  at 
the  station  without  marks  on  the  casks  or  other  shipping 
instructions,  the  defendant  received  it  as  warehouseman 
only,  not  as  a  carrier,  said : 

"  The  facts  in  relation  to  the  Tallman  cider  were  differ- 
ent. In  respect  to  this,  the  evidence  tended  to  show,  and 
the  jury  have  found,  that  the  casks  containing  it,  when  de- 
livered, had  a  card  on  each,  or  were  marked  with  chalk 
addressed  to  the  plaintiff  at  Eochester.  When  property 
is  so  delivered  to  and  received  by  a  carrier,  he  has  the  right, 
and  it  is  his  duty,  at  once  to  forward  it  to  its  destination 
in  the  usual  course  of  business.  It  is  thenceforth  in  his 
possession,  and  he  is  responsible  therefor  as  carrier. 
(Rogers  v.  Wheeler,  supra.*)  But  the  plaintiff  was  not  at 
the  time  of  the  fire  the  owner  of  this  cider.    His  contract 
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for  its  purchase  was  void  by  the  statute  of  frauds,  and  he 
could  not  therefore  recover  for  its  loss. 

' '  I  cannot  concur  in  the  conclusion  of  the  opinion  of  the 
General  Term,  that  his  subsequent  acceptance  of  other  cider 
upon  the  contract  and  payment  for  that  destroyed,  related 
back,  so  as  to  place  the  title  in  him  at  the  time  of  its  loss. 
It  then  being  the  property  of  Tallman,  the  cause  of  action 
for  its  loss  vested  in  him.  But  I  think  that  the  payment 
made  for  the  cider  lost,  by  the  plaintiff  to  Tallman,  did 
operate  as  an  assignment  of  this  cause  of  action  by  the 
latter  to  the  former.  The  question  then  is,  whether  the 
court  had  power  upon  the  trial  to  permit  an  amendment 
setting  up  this  assignment.  The  Code,  section  173,  author- 
izes an  amendment  by  inserting  other  allegations  material 
to  the  case  when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense.  Here  the  claim  of  the  plaintiff 
was  to  recover  for  the  loss  of  this  cider.  This  was  sub- 
stantially the  same  claim,  whether  made  as  being  owner 
at  the  time  of  loss  or  as  assignee  of  Tallman,  from  whom 
he  had  verbally  agreed  to  purchase  it.  The  court  having 
power,  whether  or  not  to  grant  the  amendment  was  in  its 
discretion  the  exercise  of  which  will  not  be  reviewed  by  this 
court.     (Eiohtmeyer  v.  Eemsen,  38  N.  Y.  206.)  " 

Judgment  reversed  on  the  first  point. 


PHARIS  V.  GERE. 
31  Hun,  443.    Decided  1884. 

Appeal  from  an  order  at  Special  Term  denying  the  plain- 
tiff's motion  to  amend  the  complaint  herein  after  verdict, 
by  increasing  the  claim  for  damages  therein  to" correspond 
with  the  verdict,  and  refusing  to  allow  the  plaintiff  to  treble 
the  damages  found  by  the  jury,  except  upon  the  condition 
that  he  remit  the  excess  beyond  the  amount  of  the  verdict 
and  interest  thereon  from  the  time  it  was  rendered. 
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Smith,  P.  J.  It  has  long  been  settled  that  the  court  will 
not  amend  the  complaint  aiteju-verdict  by  increasing  the 
amount  of  damages  for  which  judgment  is  demanded,  with- 
out setting  aside  the  verdict  and  granting  a  new  trial,  to 
give  the  defendant  an  opportunity  to  defend  against  the 
enlarged  claim.  Accordingly  in  all  actions  for  the  recov- 
ery of  damages,  whether  sounding  in  tort  or  on  contract, 
the  sum  in  the  conclusion  of  the  declaration  or  complaint 
must  be  sufficient  to  cover  the  real  demand,  and  it  would  be 
unjust  to  allow  it  to  be  enlarged  after  verdict  without 
granting  a  new  trial,  as  the  defendant  may  have  gone  to 
trial  relying  that  no  more  damages  than  the  sum  claimed 
could  be  recovered  against  him.    *    *    * 

The  complaint  in  this  action  contained  two  counts :  The 
first  charged  a  forcible  entry  and  detainer  upon  lands  of 
the  plaintiff  to  his  damage  of  $3,000,  and  alleged  that 
thereby  "  the  defendant  by  force  of  section  four  of  the 
statute  of  '  trespass  on  lands  '  forfeited  and  became  liable 
to  pay  treble  the  amount  of  said  damages,"  and  the  same 
count  concluded  by  a  demand  of  judgment  for  the  sum  of 
$3,000  besides  costs.  The  second  count  alleged  a  forcible 
detainer  of  the  same  lands  to  the  plaintiff's  damage  of 
$3,000.  The  complaint  concluded  as  follows :  ' '  Where- 
fore, on  account  of  the  foregoing  premises,  said  plaintiff 
demands  judgment  against  said  defendant  in  the  sum  of 
$3,000,  besides  costs  of  this  action."  At  the  trial  the  court 
instructed  the  jury  that  they  had  nothing  to  do  with  the 
question  of  treble  damages,  but  that  was  for  the  court 
alone,  and  they  were  only  to  find  the  actual  damages,  if 
any,  sustained  by  the  plaintiff.  The  jury  by  their  verdict 
found,  under  the  first  count,  that  there  was  a  forcible  de- 
tainer, and  found  for  the  plaintiff  in  the  sum  of  $2,250. 
Thereupon  the  plaintiff  moved  to  amend  the  complaint  by 
increasing  the  amount  claimed  in  the  prayer  thereof  from 
$3,000  to  $7,000,  and  that  the  amount  of  damages  found 
by  the  jury  be  trebled.  The  court  denied  the  motion  to 
amend,  but  gave  the  plaintiff  leave  to  enter  an  order  mul- 
tiplying the  amount  of  damages  found  by  the  jury  by  three, 
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upon  his  filing  a  stipulation  remitting  all  of  said  sum  so  re- 
sulting in  excess  of  $3,000  and  interest  thereon  from  the 
date  of  the  verdict,  and  to  enter  a  judgment  for  said  sum  of 
$3,000  with  interest,  and  no  more. 

The  order  was  strictly  in  accordance  with  the  rule  and 
practice  of  the  court  above  stated.  The  complaint  claimed 
only  $3,000  damages.  The  fact  that  the  first  count  alleged 
that  the  defendant  had  become  liable  to  pay  treble  damages, 
did  not  enlarge  the  claim  for  damages  made  at  the  con- 
clusion of  that  count  and  at  the  conclusion  of  the  complaint. 
The  plaintiff  having  limited  his  claim  for  damages  to  the 
sum  of  $3,000,  could  not  take  judgment  for  any  greater 
sum,  either  as  single  or  treble  damages. 

The  motion  to  amend  was  properly  denied.  So  far  as 
appears,  the  plaintiff  asked  to  be  allowed  to  amend  un- 
conditionally and  not  upon  the  usual  terms  of  paying  costs 
and  taking  a  new  trial. 

Order  affirmed. 


^v 


^'         ROGAN  V.  MULLINS. 
22  App.  Drv.  117.    Decided  1897. 


Bareett,  J.  The  action  was  brought  to  recover  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  defend- 
ants '  negligence.  Upon  proofs  sufficient  for  the  considera- 
tion of  the  jury,  the  case  was  submitted  to  them  upon  a 
charge  which  was  entirely  unexceptional.  The  jury  at 
first  returned  a  verdict  for  the  plaintiff  for  six  cents  dam- 
ages. This  the  learned  trial  judge  refused  to  accept.  We 
quote  his  observations  as  they  appear  in  the  record: 

' '  The  Court :  We  cannot  accept  that  verdict.  That  ver- 
dict is  inconsistent.  If  you  believe  the  plaintiff  was  in- 
jured in  the  manner  in  which  she  claims  she  was  injured, 
and  through  the  fault  of  the  defendants  solely  and  without 
any  fault  of  her  own,  she  is  entitled  to  more  than  nominal 
damages.  You  may  again  retire  and  further  deliberate 
on  your  verdict. 
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"  If  the  plaintiff  sustained  the  injury  she  complains  of 
in  this  action,  and  if  she  has  sustained  these  injuries  solely- 
through  the  fault  of  the  defendants  and  without  fault  of 
her  own,  she  is  entitled  to  more  than  nominal  damages. 
I  need  only  call  your  attention  to  that,  and  you  will  see 
that  that  verdict  is  inconsistent.  You  may  again  retire 
and  see  if  you  can  agree."  The  defendants'  counsel  ex- 
cepted to  this  ruling  and  asked  that  the  jury  be  discharged. 
The  jury,  however,  retired  and  subsequently  returned  a 
verdict  for  the  plaintiff  for  $250,  upon  which  the  judgment 
appealed  from  was  entered. 

The  evidence,  which  we  need  not  review,  establishes  con- 
clusively that  the  plaintiff,  if  entitled  to  recover  at  all, 
had  the  right  to  more  than  nominal  damages.  If  not  the 
undisputed  evidence,  at  least  the  overwhelming  weight  of 
evidence,  showed  that  the  plaintiff's  injuries  were  substan- 
tial ;  and  if  they  were  caused  by  the  defendants '  negligence, 
without  fault  on  her  part,  she  was  entitled  to  such  sum  as 
would  fairly  compensate  her  therefor.  The  question,  there- 
fore, is  whether  th'e  trial  judge  exceeded  his  authority  in 
directing  the  jury  to  reconsider  their  verdict.  We  think 
not.  The  matter  of  further  consideration  was  subject  to 
his  control  until  the  jury  were  finally  discharged.  Where 
a  plain  mistake  has  been  made,  it  would  be  intolerable  to 
require  the  acceptance  of  a  manifestly  insufficient  verdict, 
only  that  such  verdict,  when  recorded,  should  be  at  once 
set  aside  and  a  new  trial  ordered  before  another  jury. 
That  would  be  to  put  the  parties  to  the  expense  and  delay 
of  another  trial  and  also  to  waste  public  time  and  money 
because,  perhaps,  of  a  mere  inadvertence  or  of  some  notion 
which  a  single  word  might  dissipate.  The  rule  is  clearly 
the  other  way.  It  has  always  been  held  that  a  verdict 
might  be  reconsidered  and  corrected  while  the  matter  is 
still  sub  judice  and  before  the  final  discharge  of  the  jury. 
In  Blackley  v.  Sheldon  (7  Johns.  33)  the  jury  found  a  ver- 
dict for  the  defendant,  and  the  trial  judge  was  so  thor- 
oughly convinced  of  their  error  that  he  urged  them  to  re- 
consider the  case.    They  did  so  and  found  for  the  plain- 
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tiff,  and  the  judgment  was  affirmed.  The  Supreme  Court 
said:  "  The  law  is  well  settled  that  before  a  verdict  is 
recorded  the  jury  may  vary  from  the  first  offer  of  their 
verdict,  and  the  verdict  which  is  recorded  shall  stand. 
*  *  *  The  verdict  is  not  recognized  as  valid  and  final 
until  it  be  pronounced  and  recorded  in  open  court,  and  it 
is  reasonable  that  the  jury  should  be  enabled  to  avail 
themselves  of  the  locus  penitentiae  and  correct  a  ver- 
dict which  they  have  mistaken,  or  about  which,  upon  fur- 
ther reflection,  they  have  doubt.  *  *  *  The  court  may 
also,  of  its  own  accord,  send  the  jury  back  to  reconsider 
their  verdict,  if  it  appears  to  be  a  mistaken  one,  and  before 
it  is  received  and  recorded. ' '  The  court  also  said  that  this 
was  the  law  of  England,  for  which  citations  were  there 
given. 

This  case  was  cited  with  approval  in  Warner  v.  N.  Y.  C. 
R.  E.  Co.  (52  N.  Y.  438),  and  must  be  taken  as  settling 
the  law  in  this  State  that,  until  the  jury  is  actually  dis- 
charged, they  may  correct  or  alter  their  verdict  either  at 
Iheir  own  instance  or  that  of  the  court.  We  may  add  that 
the^niere  entering  of  the  verdict_upon  the  minutes  is  not 
that  recording  which  makes  the  announcement  and  the 
clerical  act  the  fixed  and  unalterable  verdict  of  the  jury. 
This  was  distinctly  decided  in  the  Warner  case  (p.  443), 
and  the  rule  laid  down  that  the  power  of  the  jury  over 
their  verdict  does  not  cease  until  their  dismissal.  Upon 
the  same  principle  the  power  of  the  court  to  request  a  re- 
consideration remains  until  dismissal.  The  same  view  as 
to  the  power  of  the  court  has  been  taken  in  other  States 
*  *  *  and  it  may  safely  be  said  to  be  settled  law  of 
England  and  of  this  country. 

As  we  have  seen,  the  evidencfe  fully  warranted  the 
judge's  action  in  requesting  reconsideration,  and  we  think 
he  acted  discreetly  as  well  as  firmly  in  sending  the  jury 
back.  In  view  of  the  verdict  for  the  plaintiff,  the  mistake 
was  solely  in  the  award  of  nominal  damages.  The  jury 
eould  not,  upon  the  evidence,  have  said  that  the  damages 
were  inappreciable.     The  judge  was  right,  therefore,  in 
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calling  their  attention  to  the  inconsistency  of  such  a  verdict, 
and  instructing  them  that  they  had  made  a  mistake,  and 
that,  if  the  plaintiff  was  entitled  to  recover  at  all,  which 
was  thus  still  left  to  them  to  decide,  she  was  entitled  to 
at  least  more  than  nominal  damages. 

The  judgment  was  right  and  should  be  affirmed,  with 
costs. 

This  may  be  done  even  where  after  rendering  a  sealed  verdict  the  jui-y 
have  separated,  providing  they  have  all  reassembled  at  the  opening  of  the 
verdict.  Lyon  v.  Brown,  24  App.  Div.  323 ;  Warner  v.  N.  Y.  Cen.,  52  N.  Y. 
437.  The  courLaJways  has  power  to  correct  the  record  of  the  verdict  so 
as  to  correctly  express  what  the  jury  have  decided  and_for  that  purpose 
may  receive  on  a  subsecment  day  affidavits  of  the  jurors  as  to  the  verdicL 
Ihey  intended  to  render.  But  the  court  cannot  by  amendment  of  the 
recordTiicbrporate  anythingTTot  clearly  intended  by  Lbe^jury.  TTuerr  v. 
Con.  Gas.  Co.,  104  App.  jJiy."lC65r"T'6r  a  valuable  discussion  of  this 
sQbject  see  Wirf  vrReid7l38  App.  Div.  760.^ 


^ 


CHAPTER  IV. 
JUDGMENTS. 

1.  Entry  of  Judgment.    Code  Civ.  Pro.  §§  1189,  1200-1239. 


STEDEKER  v.  BERNARD. 
102  K  Y.  327.    Decided  1886. 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  which  affirmed  a  judgment  against  defendant  Ber- 
nard, entered  upon  an  order  of  Special  Term. 

The  complaint  in  this  action  alleged  in  substance  that 
defendants  were  copartners  doing  business  under  the  firm 
name  of  H,  O.  Bernard  &  Co. ;  that  said  firm  executed  and 
delivered  to  plaintiff  a  check  for  $5,000,  which  was  dis- 
honored on  presentation  to  the  bank  upon  which  it  was 
drawn. 

The  answer  derded  that  the  check  was  made  on  behalf  of 
or  by  the  firm,  or  in  its  business,  but  averred  in  substance 
that  it  was  executed  by  defendant  Bernard  individually  in 
his  private  business,  all  of  which  was  well  known  to  plain- 
tiff when  he  took  it.  On  motion  by  plaintiff  for  judgment 
against  the  defendants  on  account  of  the  frivolousness  of 
the  answer,  the  court  gave  judgment  against  Bernard  and 
directed  that  the  action  be  severed  and  prosecuted  against 
the  other  defendants  with  leave  to  them  to  amend  their 
answer, 

Andbbws,  J.  There  is  no  denial  in  the  answer  of  the 
averment  in  the  complaint  that  the  defendant  Bernard  ex- 
ecuted the  check  in  the  firm  name  of  H.  0.  Bernard  &  Co. 
Regarding  the  answer  in  the  light  most  favorable  to  the 
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defendant,  it  simply  denies  that  the  check  was  made  by  the 
copartnership,  and  this  denial  is  coupled  with  the  aver- 
ment that  it  was  made  by  the  defendant  Bernard,  for  his 
own  purposes,  and  not  in  the  business  of  the  firm,  which 
was  known  to  the  plaintiif  when  he  received  it.  Upon  the 
pleadings  the  defendant  Bernard,  by  his  own  showing,  was 
in  any  event  liable  upon  the  check.  If  the  action  had  gone 
to  trial  upon  the  issue  presented,  and  it  had  been  found  in 
favor  of  the  defendants,  the  plaintiff  would  nevertheless 
have  been  entitled  to  judgment  against  Bernard  individ- 
ually. The  common  law  rule  that  in  an  action  against  sev- 
eral defendants  upon  an  alleged  joint  contract,  the  plain- 
tiff must  fail  unless  he  establishes  the  joint  liability  of  all 
the  defendants,  is  no  longer  the  rule  of  procedure  in  this 
State.  By  the  former  Code  (§  274)  the  court  was  author- 
ized in  an  action  against  several  defendants,  to  render 
judgment  against  one  or  more  of  them,  leaving  the  action 
to  proceed  against  the  others,  whenever  a  several  judg- 
ment was  proper.  The  court  in  construing  this  provision, 
did  not  limit  its  application  to  cases  of  joint  and  several 
liability,  but  considered  it  as  authorizing  a  separate  judg- 
ment where  a  separate  liability  of  some  of  the  defendants 
was  established  on  the  trial,  although  the  cause  of  action, 
as  alleged  in  the  complaint,  was  joint  only.  (Mcintosh  v. 
Ensign,  28  N.  Y.  169 ;  Fielden  v.  Lahens,  2  Abb.  Ct.  App. 
Dec.  111.)  Section  1205  of  the  present  Code  is  quite  as 
comprehensive  as  section  274  of  the  former  Code,  and  re- 
quires the  same  construction.  The  plaintiff,  however,  was 
not,  we  think,  bound  to  await  the  trial  of  the  issue  before 
applying  for  judgment  against  the  defendant  Bernard. 
He  not  having  denied  that  he  made  the  check,  but  on  the 
contrary  having  alleged  under  oath,  in  his  joint  answer  with 
the  other  defendants,  that  it  was  his  individual  obligation, 
and  not  that  of  the  firm,  cannot  object  if  the  plaintiff  takes 
him  at  his  word,  and  elects  so  to  consider  it.  We  perceive 
no  good  reason  why  the  plaintiff  may  not  in  a  case  like 
this  apply  to  the  court  before  the  trial  of  the  issue  for 
judgment  against  the  party  who,  in  his  answer,  while  deny- 
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ing  the  joint  liability,  at  the  same  time  avers  facts  which 
show  that  the  plaintiff  is  entitled  in  any  event,  as  against 
him,  to  a  separate  judgment.  We  are  not  concerned  with 
the  position  in  which  the  other  defendants  will  be  placed  by 
the  separate  judgment  against  Bernard.  They  do  not  ap- 
peal, and  whether  the  judgment  against  Bernard  merges  and 
extinguishes  any  remedy  against  them,  it  is  unnecessary  to 
consider.     (See  Candee  v.  Smith,  93  N.  Y.  349.) 

Judgment  affirmed. 

"W]Tmi_flrff''i'^fiTit  ffiiln  propprly  ^r,  plead  the  nonjoinder,  if  plaintiff 
establislies  a  raiise  jvF_g(rtjoii  be  is-jentitled-tcL-jndgment  evenjhough^there^ 
are""ofEeri~j(>mtly  liablg>who  are  not  sued.     Fowler  v.  Kennedy,  2  Abb.  ■ 


BLIVEN  V.  EOBINSON. 
152  N.  Y.  333.    Decided  1897. 


Appeal  from  a  judgment  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court 
dismissing  the  complaint  upon  the  merits,  without  costs, 
on  trial  at  Special  Term. 

Also,  appeal  from  an  order  of  the  same  General  Term, 
entered  December  19,  1894,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  by  the  plaintiff  to  cor- 
rect and  modify  the  judgment  of  the  Special  Term  by  strik- 
ing out  the  words  "  upon  the  merits,"  so  that  the  judg- 
ment should  read:  That  the  plaintiff's  complaint  be  and 
the  same  is  hereby  dismissed,  without  costs,  instead  of  read- 
ing: That  the  plaintiff's  complaint  be  and  the  same  is 
hereby  dismissed  upon  the  merits,  without  costs. 

Maktin,  J.  The  principal  purpose  of  this  action  was  to 
set  aside  three  written  instruments  executed  by  the  plain- 
tiff upon  the  ground  that  her  signatures  thereto  were  ob- 
tained by  fraud.  These  instruments  were,  in  effect,  a  con- 
sent by  the  plaintiff  to  the  investment  of  certain  moneys 
belonging  to  the  estate  of  her  father  in  the  business  of  a 
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firm  of  which  he  was  a  member  at  the  time  of  his  decease, 
and  which  continued  the  business  after  his  death ;  a  release 
of  the  defendants  from  any  liability  for  making  such  loan, 
and  a  request  to  them  not  to  file  or  record  the  mortgages 
taken  as  security  therefor.  The  judge,  at  Special  Term, 
held  that  the  evidence  was  insufficient  to  justify  a  finding 
to  the  effect  that  these  papers  were  obtained  through  the 
fraud  of  the  defendants,  and  dismissed  the  complaint  upon 
that  ground. 

An  examination  of  the  record  discloses  that  the  evidence 
justified  the  learned  trial  judge  in  determining  the  ques- 
tion of  fraud  in  favor  of  the  defendants,  and  in  refusing  to 
set  aside  the  instruments  in  question.  At  the  close  of  the 
plaintiff's  case  the  defendants'  counsel  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  facts  proved  did 
not  constitute  a  cause  of  action.  That  motion  was  in  form 
granted,  and  an  exception  was  taken  by  the  plaintiff.  Sub- 
sequently, and  after  the  cause  was  summed  up  by  the  par- 
ties, the  court,  at  their  request,  made  findings  of  fact  and 
conclusions  of  law,  and  thereupon  directed  a  judgment 
dismissing  the  plaintiff's  complaint  without  costs.  In  pur- 
suance of  that  direction,  and  upon  the  findings  of  the  court, 
a  judgment  was  entered  dismissing  the  complaint  upon  the 
merits.  Afterward  the  plaintiff  moved  at  Special  Term 
for  an  order  to  strike  out  the  words  "  upon  the  merits  " 
in  both  the  decision  and  the  judgment,  which  was  denied. 
An  appeal  was  taken  from  both  the  judgment  and  the  order 
to  the  General  Term,  where  they  were  aSirmed.  The  order, 
as  well  as  the  judgment,  is  before  us  for  review  upon  this 
appeal. 

As  the  decision  of  the  trial  court  on  the  issues  was  jus- 
tified and  has  been  affirmed  by  the  General  Term,  the  re- 
maining question  to  be  determined  is  as  to  the  correctness 
of  the  order.  In  Place  v.  Hay  ward  (117  N.  Y.  487),  where  , 
the  proceedings  upon  the  trial  were  somewhat  similar  to 
those  had  in  this  case,  it  was  held  that  the  decision  of  the 
referee  dismissing  the  complaint  on  the  defendant's  mo- 
tion was  equivalent  to  a  nonsuit ;  that  he  could  subsequently 
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make  no  findings  of  fact,  except  such  as  would  justify  a 
nonsuit,  and  that  to  maintain  the  judgment  which  dismissed 
the  complaint  upon  the  merits,  the  defendant  was  bound  to 
show  that  he  was  entitled  to  it  upon  the  undisputed  evi- 
dence, and  that  there  was  no  disputed  material  question  of 
fact  which,  upon  a  jury  trial,  a  court  Avould  have  been  re- 
quired to  submit  to  the  jury.  The.  doctrine  of  that  case  is 
reaffirmed  in  the  case  of  Raabe  v.  Squier  (148  N.  Y.  81). 

It  may  be  that  the  evidence  in  this  case  upon  the  ques- 
tion of  fraud  was  not  such  as  to  justify  the  court  in  holding 
as  matter  of  law  that  there  was  no  proof  thereof,  and  that 
it  presented  a  question  of  fact  to  be  determined  upon  the 
proof  and  circumstances  developed  by  the  evidence,  so  that 
the  question  whether  the  decision  of  the  trial  court  is  to  be 
regarded  as  a  nonsuit  or  as  a  decision  upon  the  merits  be- 
comes important.  If  the  latter,  it  Avas  clearly  justified ;  if 
the  former,  it  may  be  otherwise.  At  the  concltision  of  the 
evidence,  the  court  not  only  made  and  signed  findings  of 
fact  and  conclusions  of  law,  but  the  plaintiff  requested  the 
court  to  find  upon  all  the  issues  of  fact  in  the  case,  and  such 
requests  were  duly  passed  upon  and  judgment  subsequently 
directed  in  accordance  therewith.  Can  it  be  that,  after  hav- 
ing requested  and  obtained  from  the  court  findings  upon 
all  the  facts  involved  in  the  issues  between  the  parties,  the 
plaintiff  can  now  successfully  assert  that  because  the  de- 
fendants did  not  in  form  rest  their  case,  the  decision  which 
was  based  upon  the  findings  thus  made  was  in  effect  a  mere 
nonsuit  and  not  a  determination  of  the  case  upon  the  merits  ? 
It  seems  to  me  that  to  so  hold  would  be  carrying  the  doc- 
trine of  the  case  of  Place  v.  Hayward  altogether  too  far. 
That  the  plaintjfj  might  have  rested  upon  the  ruling  of  the 
court,  as  announced  at  the  close  of  the  evidence,  when  she 
would  have  been  entitled  to  a  decision  which  was  in  effect 
a  nonsuit,  is  established  by  the  cases  already  cited.  But, 
not  satisfied  with  that,  she  required  the  court  to  pass  upon 
the  entire  merits  of  the  case,  and  now  seeks  to  avoid  the 
consequences  of  a  decision  upon  them  upon  the  ground  that 
the  defendants  had  not  formally  rested  their  case.     That 
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fact  in  no  way  injured  her.  She  had  the  benefit  of  all  the 
proof  she  offered  upon  the  subject  at  issue  and  to  specific 
findings  upon  all  the  facts  she  deemed  material.  After 
having  obtained  these,  can  she  now  say  that,  although  she 
expressly  requested  the  court  to  pass  upon  these  questions, 
its  decision  of  them  was  a  mere  idle  ceremony  which  she  can 
ignore  at  pleasure  ?    I  think  not. 

It  seems  to  me  that  the  principle  of  the  decision  in  the 
case  of  Neuberger  v.  Klein  (134  N.  Y.  35)  should  be  ap- 
plied, and  that  the  doctrine  of  that  case  requires  an  affirm- 
ance of  the  judgment  and  order.  In  that  case,  after  the 
plaintiff  rested,  the  defendant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  the  plaintiff  had  failed  to  prove 
facts  sufficient  to  constitute  a  cause  of  action.  The  court 
refused,  but  stated  that,  upon  the  evidence  as  it  stood,  it 
would  not  feel  justified  in  finding  for  the  plaintiff.  There- 
after both  parties  prepared  findings  and  submitted  them 
to  the  court,  when  the  complaint  was  dismissed  upon  the 
merits.  In  that  case.  Judge  Haight,  who  voiced  the  views 
of  the  court,  said:  "  It  appears  to  us  that,  under  these 
circumstances,  the  case  must  be  deemed  to  have  been  sub- 
mitted to  the  court  in  such  a  way  as  to  permit  it  to  weigh 
the  evidence,  draw  the  legitimate  inferences  therefrom  and 
determine  the  facts.  The  trial,  as  we  have  seen,  was  be- 
fore the  court,  which  was  charged  with  the  duty  of  deter- 
mining the  facts.  It  is  quite  different  in  a  trial  before  a 
jury.  In  such  a  case  it  is  the  province  of  the  court  to  de- 
clare the  law,  and  that  of  the  jury  to  determine  the  facts. 
We  do  not  regard  it  as  necessary  that  a  court  charged  with 
the  duty  of  deciding  the  facts  should  be  required  to  con- 
tinue its  sittings  and  take  the  evidence  that  the  defendant 
may  be  able  to  produce  when  its  mind  is  satisfied  upon  the 
close  of  the  plaintiff's  case  that  under  the  facts  disclosed, 
the  plaintiff  ought  not  to  recover. ' ' 

In  this  case,  as  in  the  one  cited,  the  facts  were  to  be  de- 
termined by  the  court.  At  the  close  of  the  plaintiff's  evi- 
dence it  was  satisfied  that  the  plaintiff  ought  not  to  suc- 
ceed, and  subsequently,  at  the  request  of  the  parties,  it 
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passed  upon  every  question  of  fact  and  considered  every 
question  of  law  involved  in  the  case,  or  submitted  to  it  for 
its  determination.  After  the  plaintiff  had  procured  the 
court  to  pass  upon  thirty-two  questions  of  fact  and  eight 
questions  of  law,  I  think  she  should  not  be  permitted  to 
say  that  this  case  was  not  decided  upon  its  merits. 

We  are  of  the  opinion  that  the  decision  was  sustained  by 
the  evidence,  that  the  court  properly  refused  to  amend  the 
judgment  and  decision  by  striking  out  the  words  "  upon 
the  merits,"  and  that  both  the  judgment  and  order  should 
be  affirmed,  with  costs. 


BULLARD  V.  SHERWOOD. 
85  N.  Y.  253.     Decided  1881. 

Appeal  from  an  order  of  the  General  Term  reversing  an 
order  of  Special  Term  which  denied  a  motion  of  defendant 
for  a  modiiication  of  the  judgment  entered  herein,  by  strik- 
ing out  the  interest  allowed,  and  granting  the  relief  asked 
for. 

This  action  was  brought  by  plaintiff,  an  attorney,  to  re- 
cover for  professional  services  and  disbursements.  The 
complaint  stated  the  value  of  the  services  and  the  expenses, 
and  asked  judgment  for  the  amount,  with  interest  upon  the 
items  from  dates  specified.  The  summons  and  complaint 
were  personally  served;  the  complaint  was  verified;  the 
defendants  made  default.  Judgment  was  entered  by  the 
clerk,  who  computed  interest  as  asked  for  in  the  complaint, 
and  included  it  in  the  judgment.  The  Special  Term  denied 
the  motion,  but  allowed  Sherwood  to  come  in  on  terms  and 
defend  as  to  one  of  the  counts  of  the  complaint. 

Finch,  J.  Judgment  in  this  case  was  taken  by  default. 
Its  entry  by  the  clerk  was  an  exact  and  literal  compliance 
with  the  provisions  of  the  Code.  That  directs,  in  a  case 
where  application  to  the  court  is  unnecessary,  and  where 
the  summons  and  complaint  have  been  personally  served, 
and  the  latter  is  verified,  that  the  judgment  be  entered  for 
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the  sum  demanded  in  the  complaint,  unless  the  plaintiff 
chooses  to  dictate  a  smaller  sum,  and  for  this  purpose  the 
clerk  is  authorized  to  compute  interest  if  necessary.  The 
party,  therefore,  who  makes  default  in  presence  of  these 
provisions  practically  consents  to  such  entry  of  judgment. 
He  thereby  admits  that  he  is  indebted  in  the  full  amount 
claimed  and  concedes  that  judgment  should  be  entered  for 
that  sum.  In  a  case  where  judgment  can  only  be  taken  on 
application  to  the  court,  it  may  well  be  said,  as  the  re- 
spondent claims,  that  a  default  admits  only  the  facts 
pleaded  and  not  the  legal  conclusions  of  liability,  or  its 
extent.  The  cases  cited  by  the  respondent  were  of  that 
character.  (Argall  v.  Pitts,  78  N.  Y.  243;  Wright  v. 
Booker,  10  id.  59;  Frick  v.  White,  57  id.  107.)  The  very 
requirement  of  an  application  to  the  court  implies  a  ju- 
dicial determination  of  the  proper  judgment  to  be  rendered 
which  is  not  at  all  controlled  by  the  legal  conclusions  of  the 
pleader.  But  the  result  is  different  where  no  application  is 
necessary.  There  the  sum  demanded  must  be  awarded,  and 
no  discretion  is  lodged  anywhere.  It  is  the  inevitable  con- 
sequence of  a  default,  and  the  party  in  default  must  be 
taken  to  have  admitted  both  the  right  of  recovery  and  its 
amount.  It  is  for  this  reason  that  he  cannot  appeal.  To 
permit  that  would  enable  him  to  retract  his  consent,  and 
contradict  his  admission.  What  could  not  be  done  by  an 
appeal  ought  not  to  be  allowed  to  be  done  by  a  motion. 
To  permit  it  would  furnish  a  way  to  circumvent  the  rule. 
In  the  present  case,  the  question  raised  and  argued  is  the 
plaintiff's  right  to  recover  interest.  That  is  a  matter  of 
substance  and  not  of  form.  It  was  conceded  by  the  default, 
and  yet,  in  the  form  of  a  motion,  has  been  contested  with 
all  the  force  and  effect  of  an  appeal.  If  that  can  be  done  as 
to  a  part  of  plaintiff's  claim  why  not  as  to  the  whole?  And 
if  that  is  possible  it  amounts  almost  to  a  demurrer  after 
judgment.  We  agree,  therefore,  with  the  conclusions 
reached  by  the  Special  Term.  The  only  proper  remedy  of 
the  defendants,  if  illegally  charged  with  interest,  was 
to  excuse  their  default,  and  come  in  and  defend.     They 
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could  then  offer  judgment  for  the  amount  they  admitted 
to  be  just  and  defend  as  to  the  residue.  Whether  the  in- 
terest claimed  was  proper  and  lawful  is  a  question  they 
ought  not  to  be  permitted  to  raise  so  long  as  they  stand  in 
the  attitude  of  having  admitted  its  justice  and  legality  by 
their  default.  They  must  change  that  position  or  submit. 
The  cases  cited  on  behalf  of  the  appellant  sustain  his  claim 
that  if  error  existed  in  the  allowance  of  interest  it  was  a 
judicial  error,  and  one  of  substance,  which  cannot  be  cor- 
rected on  motion.  (Lillie  v.  Sherman,  39  How.  Pr.  287; 
Libby  v.  Eosekrans,  55  Barb.  203 ;  N.  Y.  Ice  Co.  v.  N.  W. 
Ins.  Co.,  32  id.  534.)  It  seems  to  us  an  unwise  precedent 
to  sustain  the  ruling  of  the  General  Term,  and  likely  to 
lead  to  undesirable  results.  Unless  a  default  can  be  opened, 
and  the  contest  proceed  regularly,  it  is  best  rather  to  re- 
press than  encourage  after  litigation. 

We  think,  therefore,  the  order  of  the  Greneral-  Term 
should  be  reversed.  The  defendant  asks  a  renewed  oppor- 
tunity to  appear  and  defend.  We  are  disposed  to  grant  it 
but  upon  the  condition  as  to  costs  and  the  statute  of  limi- 
tations imposed  by  the  Special  Term,  and  upon  the  further 
condition  of  the  payment  of  costs  of  the  appeals. 

Ordered  accordingly. 

As  to  entry  of  judgrment  by  default  against  a  nonresident  see  Haase  v. 
Mieh.  Steel  Boat  Co.,  148  App.  Div.  298. 

1 
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93  App.  Div.  115.    Decided  1904. 

Appeal  by  defendant  from  an  order  directing  the  assess- 
ment of  damages  in  open  court  by  a  jury  to  be  drawn  from 
the  regular  panel  of  jurors. 

Spbing,  J.  The  plaintiff  sued  the  defendant  in  County 
Court  in  negligence  to  recover  for  personal  injuries  sus- 
tained by  him.    The  defendant  appeared  in  the  action,  but 
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did  not  answer.  Default  having  been  made,  the  plaintiff 
applied  upon  notice  for  judgment  pursuant  to  section  1214 
of  the  Code  of  Civil  Procedure.  The  court  entertained 
the  application  and  ordered  that  a  writ  of  inquiry  issue 
directed  to  the  sheriff  of  the  county  to  ascertain  the  dam- 
ages of  the  plaintiff  in  the  action;  that  the  sheriff  attend 
at  the  courthouse  on  a  day  specified;  that  the  writ  be  exe- 
cuted in  open  court,  the  judge  presiding,  and  that  the  jury 
to  ascertain  the  damages  be  drawn  from  the  panel  of  jurors 
then  in  attendance  at  a  regular  Trial  Term  of  the  court. 

The  appellant  claims  that  the  order  is  unauthorized,  as 
the  writ  of  inquiry  must  be  executed  by  the  sheriff  as  the 
presiding  officer  and  by  a  jury  chosen  by  him. 

The  practice  for  the  ascertainment  of  damages  on  de- 
fault where  application  to  the  court  is  essential  is  provided 
for  in  section  1215  of  the  Code  of  Civil  Procedure.  The 
court,  in  granting  the  application,  may  make  the  assess- 
ment itself  or  with  the  aid  of  a  jury,  or  by  a  reference  or  a 
writ  of  inquiry,  "  except  that  where  the  action  is  brought 
to  recover  damages  for  a  personal  injury,  or  an  injury  to 
property,  the  damages  must  be  ascertained  by  means  of  a 
writ  of  inquiry."  The  section  further  provides  that  if  a 
Avrit  of  inquiry  is  directed  ' '  the  court  *  *  *  may  direct 
that  the  *  *  *  inquisition  be  returned  to  the  court,  or 
a  judge  or  justice  thereof,  for  its,  or  their,  further  action, ' ' 
or  the  direction  may  be  omitted  and  the  final  judgment  be 
entered  by  the  clerk  on  the  inquisition. 

It  is  apparent,  therefore,  that  the  manner  of  the  ascer- 
tainment of  the  damages  on  default,  where  application  to 
the  court  is  necessary,  is  largely  left  to  the  discretion  of 
the  court,  except  that  in  an  action  for  a  personal  injury  or 
an  injury  to  property  it  must  be  by  writ  of  inquiry.  This 
practice  in  its  essential  features  was  contained  in  the  Code 
of  Procedure  (§  246,  subd.  2)  as  amended  in  1851  (chap. 
479).  The  Code  of  Civil  Procedure  does  not  prescribe  the 
mode  of  executing  the  writ  of  inquiry,  and  the  practice  rel- 
ative to  it  does  not  seem  to^have  met  with  much  considera- 
tion from  the  courts,  especially  in  recent  years. 
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A  writ  of  inquiry  is  directed  to  the  sheriff  "  because  it 
is  unknown  what  damages  the  plaintiff  hath  sustained," 
commanding  the  sheriff  to  inquire  into  such  damages  by  a 
jury  impaneled  therefor,  and  to  return  the  inquisition  to 
the  court.  (2  Rumsey  Pr.  [2d  ed.j  722;  Black  Law  Diet. 
627;  2  Burrill  Law  Diet.  [2d  ed.J  81;  10  Bncy.  PI.  &  Pr. 
1135.) 

A  few  significant  features  may  be  noted.  It  is  to  be  ob- 
served that  the  object  of  the  writ  of  inquiry  is  primarily 
to  aid  the  court  in  the  assessment  of  damages.  The  writ 
is  issued  by  it,  or  by  a  judge  or  justice  thereof,  and  it  may 
direct  the  inquisition  to  be  returned  to  it  evidently  for  its 
consideration.  It  is  like  the  practice  in  an  equity  action  to 
submit  specific  questions  to  the  jury,  but  which  are  ulti- 
mately to  be  passed  upon  by  the  court  with  the  enlighten- 
ment coming  from  the  verdict.  The  writ  is  issued  by  the 
court  and  it  appoints  the  sheriff  as  its  representative  or 
alter  ego  to  execute  its  mandate  and  to  preside  if  the  judge 
does  not  act  himself.  The  essence  of  the  proceeding  is 
that  a  jury  is  to  assess  the  damages,  but  in  what  precise 
manner  or  how  they  are  to  be  impaneled  is  not  defined.  It 
is  "  in  the  nature  of  an  inquest  of  office  to  inform  the  con- 
science of  the  court."     (10  Ency.  PI.  &  Pr.  1135.) 

The  execution  of  the  writ  may,  however,  be  had  in  court 
before  a  jury  drawn  from  the  regular  panel  and  with  the 
judge  presiding  instead  of  the  sheriff.  (Ellsworth  v. 
Thompson,  13  Wend.  658.) 

The  sheriff  acts  ministerially  in  the  execution  of  this 
writ  and  in  behalf  of  the  court,  and  the  inquisition  may, 
if  the  court  so  elects,  be  returned  to  it  for  its  considera- 
tion. The  assessment  of  damages  may  occasionally  involve 
intricate  questions  of  law,  and  the  court  may  deem  it  wise 
and  prudent  to  retain  the  execution  of  the  writ  in  court,  and 
as  the  simpler  method  of  drawing  a  jury  is  from  the  regular 
panel  in  attendance,  that  course  may  be  adopted.  This 
solution  does  not  imply  any  departure  from  the  substance 
of  the  writ,  which  is  the  ascertainment  of  damages  by  a  jury 
with  a  view  to  the  speedy  disposition  of  the  action. 
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It  is  suggested  that  inasmuch  as  the  Code  of  Civil  Pro- 
cedure (§  1215)  vests  the  court  with  authority  to  direct  the 
return  of  the  inquisition  to  it,  the  conclusion  follows  that 
the  execution  of  the  writ  must  be  had  by  a  jury  selected  by 
the  sheriff  and  the  inquiry  must  be  before  him  presiding. 

This  deduction  does  not  necessarily  follow.  If  the  inqui- 
sition is  not  to  be  executed  in  court  that  direction  may  be 
made.  In  fact  the  existence  of  this  authority  emphasizes 
the  suggestion  that  the  court  or  judge  retains  the  control 
of  the  proceeding,  and  the  inquisition  is  merely  the  means 
to  aid  in  the  final  disposition  of  the  subject-matter  com- 
mitted to  the  jury,  which  is  the  ascertainment  of  damages 
on  default. 

It  would  seem  to  be  the  more  wholesome  rule  to  leave 
the  matter  of  executing  the  writ  within  the  lines  suggested 
to  the  discretion  of  the  court.  In  cases  easy  of  solution 
the  sheriff  with  his  jury  may  be  safely  trusted  with  their 
determination. 

In  a  case  where  troublesome  questions  of  law  are  likely 
to  arise,  the  court,  in  the  exercise  of  its  judgment,  should 
be  permitted  to  conduct  the  inquiry  itself  with  jurors  taken 
from  the  regular  panel. 

Actions  for  personal  injuries  are  numerous  and  are  not 
decreasing.  Often  there  is  no  defense  to  the  action,  but  the 
parties  are  unable  to  agree  upon  the  sum  with  which  the 
defendant  is  to  be  charged.  If  each  side  can  be  assured 
that  the  inquiry  to  ascertain  the  damages  may  be  heard  in 
court  if  it  so  directs,  the  expense  and  delay  of  a  trial  may 
occasionally  be  avoided.  Upon  the  present  application  affi- 
davits were  presented  to  the  court  and  sufficient  appeared 
to  warrant  the  court  in  exercising  its  discretion  in  the 
manner  it  did. 

Order  affirmed. 
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SCHRADER  v.  FRAENCKEL. 
113  App.  Div.  395.    Decided  1906. 

Appeal  by  plaintiff  from  so  much  of  an  order  as  denies 
plaintiff's  motion  to  correct  the  judgment-roll  theretofore 
filed  in  the  action,  by  striking  therefrom  the  affidavits  and 
notice  of  motion  for  a  reference. 

Patterson,  J.     This  is  an  appeal  from  an  order  denying 
in  part  a  motion  made  to  correct  a  judgment-roll.     On  a 
trial  before  a  referee  judgment  dismissing  the  complaint 
was  directed  and  entered.     Thereafter  the  plaintiff  moved 
to  correct  the  judgment-roll  by  requiring  the  defendant  to 
insert  therein  certain  findings  of  fact  which  the  referee 
had  found  in  favor  of  the  plaintiff,  but  which  had  been 
omitted  from  the  judgment-roll ;  and  also  to  remove  there- 
from the  notice  of  motion  for  a  reference,  and  the  affidavits 
upon  which  that  motion  was  presented.     The  court  granted 
the  motion,  so  far  as  to  require  the  insertion  of  the  find- 
ings of  fact,  but  denied  it  as  to  striking  out  the  affidavits 
and  notice  of  motion  for  a  reference.     Those  papers  have 
no  place  in  a  judgment-roll.     Section  1237  of  the  Code  of 
Civil  Procedure  provides  what  shall  be  inserted  in  a  judg- 
ment-roll, namely,  "  the  summons;  the  pleadings  or  copies 
thereof;  the  final  judgment,  and  the  interlocutory  judg- 
nient,  if  any,  or  copies  thereof;  and  each  paper  on  file,  or 
a  copy  thereof,  and  a  copy  of  each  order,  which  in  any  way 
involves  the  merits  or  necessarily  affects  the  judgment." 
The  affidavits  and  notice  of  motion  for  a  reference  do  not 
affect  the  merits  or  the  judgment.    The  order  of  reference 
does  affect  the  judgment  and  is  properly  inserted  in  the 
judgment-roll  as  it  is  the  evidence  of  the  authority  of  the 
referee  to  act.     The  affidavits  and  notice  of  motion  only 
encumber  the  record  and  should  not  be  incorporated  in  the 
judgment-roll  if  objection  is  taken  thereto.     There  is  no 
object  in  bringing  them  to  the  attention  of  the  court.     The 
making  of  the  order  of  reference  cannot  be  reviewed.    It  - 
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was  granted  upon  the  motion  of  the  plaintiff  who  is  the 
defeated  party  in  the  action. 

Order  reversed  and  motion  granted. 

A  verified  bill  of  particulars,  since  it  is  an  amplification  or  restriction 
of  the  pleading,  should  be  included  in  the  judgment-roll  after  a  trial  on 
the  facts,  especially  if  either  party  demands  it.  Steiger  v.  London,  138 
App.  Div.  246. 


GORHAM  V.  GORHAM. 

40  App.  Div.  564.    Decided  1899. 

Appeal  by  defendant  from  an  order  made  at  the  Albany 
Special  Term  denying  defendant's  motion  to  confirm  the 
report  of  a  referee  appointed  in  an  action  for  an  absolute 
divorce. 

Landon,  J.  The  defendant  by  his  answer,  besides  deny- 
ing his  own  guilt,  charged  the  plaintiff  with  guilt,  and 
thereupon  prayed  for  judgment  for  an  absolute  divorce  in 
his  own  behalf.  The  referee  appointed  to  hear  and  deter- 
mine the  issues  reported  against  the  plaintiff  and  in  favor 
of  the  defendant,  and  that  he  was  entitled  to  a  judgment 
of  divorce.  The  Special  Term  denied  the  motion  of  the 
defendant  to  confirm  the  report  and  for  judgment,  but  did 
not  direct  judgment  in  favor  of  either  party.  No  opinion 
was  written,  but  we  infer  from  an  inspection  of  the  case 
that  the  denial  was  based  upon  the  learned  court's  idea  of 
the  merits.  There  does  not  appear  to  be  any  ground  to 
suspect  fraud  or  collusion  between  the  parties.  The  ap- 
pellant contends  that  the  Special  Term  had  no  power  to 
refuse  confirmation  of  the  report  upon  the  merits.  There 
are  cases  to  that  effect.  (Anonymous,  3  Abb.  N.  C.  161; 
Schroeter  v.  Schroeter,  23  Hun,  230;  Ross  v.  Boss,  31  id. 
140.)  We  are  not  satisfied  that  these  cases  give  a  proper 
construction  to  section  1229  of  the  Code  of  Civil  Procedure. 
The  argument  in  them  is  in  effect  that  the  reference  is  a 
trial;  the  trial  is  before  the  referee  and  not  before  the 
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court ;  that  the  referee  is  authorized  to  hear  and  determine, 
and  although  he  may  not  direct  final  judgment  to  be  en- 
tered of  course  upon  his  decision,  yet  if  the  court  before 
which  the  report  comes  for  confirmation  should  direct  a 
different  judgment,  it  would  be  without  trial  and  without 
the  benefit  of  the  presence  of  witnesses,  and  in  despite  of 
the  trial  and  contrary  to  the  findings  of  fact.  Moreover 
the  case  could  not  be  reviewed  on  appeal  according  to  the 
methods  prescribed  by  the  Code.  This  reasoning  would 
be  satisfactory  but  for  the  result ;  this  degrades  the  act  of 
the  Special  Term  in  rendering  judgment  from  a  judicial 
function  to  a  ministerial  one,  and  sweeps  away  the  safe- 
guards which  the  exercise  of  the  judicial  function  was  in- 
tended to  secure.  We  admit  the  force  of  the  argument  to 
the  extent  that  the  Special  Term  cannot  direct  a  judgment 
contrary  to  the  findings  of  the  referee,  but  not  to  the  extent 
that  it  must  confirm  the  report  and  direct  judgment  accord- 
ingly. It  must  refuse  to  confirm  the  report  if  the  evidence 
certified  does  not  support  it  satisfactorily  to  the  conscience 
of  the  court.  The  public  has  an  interest  in  the  marriage 
relation,  as  the  courts  have  often  remarked,  and  in  direct- 
ing judgment  the  court  should  be  as  watchful  of  the  public 
interests  as  of  those  of  the  parties.  It  often  happens  that 
the  party  liberated  by  the  judgment  from  the  marriage  re- 
lation marries  again  without  waiting  to  see  whether  an 
appeal  is  to  be  taken,  and  when  it  is  taken  such  remarriage 
is  in  some  way  suggested,  and  embarrasses  the  proper  dis- 
position of  questions  of  discretion  and  those  arising  upon 
conflicting  evidence. 

The  jurisdiction  of  the  court  to  grant  divorces  is  statu- 
tory. The  Eevised  Statutes  (2  R.  S.  145,  §  40)  provided: 
"  If  the  offense  charge  be  denied,  the  court  shall  direct  a 
feigned  issue  to  be  made  up  for  the  trial  of  the  facts  con- 
tested by  the  pleadings,  by  a  jury  *  *  *  and  may  award 
a  new  or  further  trial  of  such  issue  as  often  as  justice  shall 
seem  to  require."  The  verdict  of  the  jury  came  before 
the  court,  and  if  it  was  challenged  the  court  examined  the 
evidence,  and  if  not  satisfied  with  its  justice,  set  it  aside 
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and  granted  a  new  trial.  The  court  could  not  make  a  final 
decree  except  upon  the  verdict  of  the  jury.  (Ferguson  v. 
Ferguson,  1  Barb.  Ch.  604.)  Under  the  Code  of  1851, 
such  an  action  with  such  an  issue,  the  parties  consenting, 
became  referable  (People  v.  McGinnis,  1  Park.  Cr.  Eep. 
387)  and  has  been  so  ever  since.  The  Revised  Statutes 
(2  R.  S.  144,  145,  §§  36,  40,  41)  enjoined  the  court  from 
granting  a  divorce  without  satisfactory  evidence  of  the 
facts. 

In  Blott  V.  Rider  (48  How.  Pr.  90)  the  court,  after  citing 
the  rule,  statutes  and  many  cases,  said:  "  The  injunction 
that  no  divorce  shall  be  granted  without  satisfactory  proof, 
that  is,  proof  satisfactory  to  the  conscience  of  the  court, 
imposes  the  duty  of  passing  upon  the  evidence  of  the  facts. 
*  *  *  The  court  must  see  that  *  *  *  the  public  is  not 
prejudiced  by  the  collusion  of  the  parties,  or  the  want  of 
proof."  This  view  is  expressly  approved  in  Sullivan  v. 
Sullivan  (41  N.  Y.  Super.  Ct.  519). 

Rule  92  of  the  General  Rules  of  Practice  of  1874  pro- 
vided :  ' '  No  judgment  in  an  action  for  a  divorce  shall  be 
entered  except  upon  the  special  direction  of  the  court," 
thus  preserving  the  like  supervision  by  the  court  over  the 
reports  of  referees  as  had  been  exercised  by  the  court  over 
verdicts  under  the  Revised  Statutes. 

In  1877  section  1229  of  the  Code  of  Civil  Procedure  took 
effect  and  made  such  supervision  statutory  again.  It 
should  be  read  in  connection  with  section  1228,  which  pro- 
vides that  in  ordinary  actions  at  law  or  in  equity  judgment 
may  be  entered  upon  the  report  of  the  referee  appointed  to 
hear  and  determine.  Section  1229  then  provides  that  "  in 
an  action  to  annul  a  marriage  or  for  a  divorce  or  separa- 
tion, judgment  cannot  be  taken,  of  course,  upon  a  referee's 
report,  as  prescribed  in  the  last  section.  *  *  *  ^here  a 
reference  is  made  in  such  an  action,  the  testimony  and  the 
other  proceedings  upon  the  reference  must  be  certified  to 
the  court  by  the  referee  with  his  report,  and  judgment 
must  be  rendered  by  the  court. "  It  is  manifest  that  under 
the  present  Code,  as  before  it,  the  proof  to  justify  a  di- 
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vorce  must  be  satisfactory  to  the  conscience  of  the  court. 
If  not  satisfactory  it  should  refuse  to  confirm.  It  is  said 
in  Moller  v.  MoUer  (115  N.  Y.  466) :  "A  divorce  should 
not  be  granted  without  evidence'  which  is,  after  careful 
scrutiny,  satisfactory  and  can  command  the  confidence  of 
a  careful,  prudent  and  cautious  judge." 

In  Harding  v.  Harding  (43  N.  Y.  Super.  Ct.  33)  the  Gen- 
eral Term  approved  the  Special  Term's  refusal,  because 
of  the  insufficiency  of  proof,  to  confirm  the  referee's  report. 
In  Matthews  v.  Matthews  (53  Hun,  246)  the  court  said: 
' '  We  are  not  willing  to  hold  that  the  court  may  not,  on  the 
ground  of  insufficient  proof,  refuse  a  judgment  of  divorce, 
when  the  referee  has  decided  that  it  should  be  granted, 
because  we  suppose  that  the  power  given  by  section  1229 
is  for  the  protection  of  the  public."  (See  Eeynolds  v. 
Eeynolds,  33  App.  Div.  626.) 

We  are  satisfied  that  the  Special  Term  was  justified  in 
refusing  to  confirm  the  report  upon  the  merits.  What  the 
further  practice  of  either  party,  if  aggrieved,  may  be,  we 
cannot  decide  until  the  question  is  presented  to  us. 

The  order  should  be  affirmed,  with  costs  to  the  re- 
spondent. 

Upon  denying  the  motion  to  confirm  the  report  of  the  referee,  a  new  II 
trial  should  be  granted  before  another  referee  appointed  by  the  court.  /I    ^ 
Perkins  v.  Perkins,  130  App.  Div.  193. 


2.    Docket  and  lien  of  the  judgment.      Code   Civ.   Pro. 

§§  1245-72. 


TRENTON  BKG.  CO.  v.  DUNCAN. 

86  N.  Y.  221.    Decided  1881. 

Fbom  opinion  of  Andbews,  J.  It  is  well  settled  in  this 
State  that  in  the  absence  of  fraud  a  judgment  takes  effect 
only  on  the  actual  interest  in  land  which  the  judgment 
debtor  has,  at  the  time  of  the  recovery  of  the  judgment, 
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and  consequently  that  the  title  of  a  grantee  of  the  judgment 
debtor,  by  deed  executed  before  the  entry  of  the  judgment, 
although  unrecorded,  takes  precedence  of  the  judgment. 
The  fact  that  the  grantee  has  not  recorded  his  deed,  creates 
no  equity  in  favor  of  the  judgment  creditor.  The  latter 
is  not  a  purchaser  within  the  recording  acts,  and  pur- 
chasers alone  are  protected  by  those  acts  against  unre- 
corded conveyances.    *    *    * 

It  is  undoubtedly  true  that  the  owner  of  real  or  personal 
property  may  by  his  conduct,  in  inducing  others  to  deal 
with  it,  without  iniorming  them  of  his  claim,  debar  himself 
from  asserting  his  title,  to  their  injury.  This  principle 
was  asserted  by  Chancellor  Kent  in  the  leading  case  of 
Wendell  v.  Van  Eensselaer  (1  Johns.  Ch.  344).  "  There 
is,"  says  the  chancellor,  "  no  principle  better  established 
in  this  court,  nor  one.  founded  on  more  solid  considerations 
of  equity  and  public  utility,  than  that  which  declares  that 
if  one  man  knowingly,  though  he  does  it  passively,  by  look- 
ing on,  suffers  another  to  purchase  and  expend  money  on 
land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  claim,  he  shall  not  afterward  be  permitted  to 
exercise  his  legal  right  against  such  person.  It  would  be 
an  act  of  fraud  and  injustice,  and  his  conscience  is  bound 
by  this  equitable  estoppel."  The  case  in  which  this  lan- 
guage was  used  was  one  where  the  defendant  claimed  under 
a  secret  deed,  intentionally  concealed  for  many  years,  the 
grantor  in  the  meantime  remaining  in  possession,  and  deal- 
ing with  the  land  as  owner  and  with  the  knowledge  of  the 
defendant,  making  sales  in  fee  of  different  parcels  to  third 
persons,  who  entered  into  possession,  and  made  extensive 
improvements,  the  defendant  standing  by  and  giving  no 
notice  of  his  claim.  "After  this,"  says  the  chancellor, 
"  he  cannot  be  permitted  to  start  up  with  a  secret  deed, 
and  take  land  from  bona  fide  purchasers."  The  case  was 
between  the  owner  of  the  legal  title  under  the  secret  deed 
and  purchasers  and  grantees  of  the  former  owner.  In  this 
case  the  plaintiffs  are  creditors,  but  we  see  no  reason  why 
the  same  principle  should  not  protect  creditors,  who  have 
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given  credit  upon  the  faith  of  the  apparent  ownership  of 
property  in  possession  of  the  debtor,  against  a  secret  un- 
recorded conveyance,  fraudulently  concealed  by  the  gran- 
tee; as  when,  with  knowledge  that  the  debtor  is  holding 
himself  out  as  owner,  and  is  gaining  credit  upon  this 
ground,  he  keeps  silence,  giving  no  sign. 


HILLYER  V.  LEROY. 

179  N.  Y.  369,  375.    Decided  1904. 

Feom  opinion.  "  The  property  of  a  debtor,  which  has 
been  transferred  by  him  in  fraud  of  creditors,  still  remains, 
as  to  them,  the  debtor's  property  and  the  lien  of  the  cred- 
itor's judgment  attaches  to  the  real  estate.  The  judgment 
creditor  may  enforce  his  judgment  by  a  sale  of  the  land 
under  execution;  or  he  may  bring  an  action  to  remove  the 
obstruction  caused  by  the  debtor's  fraudulent  act  and  pro- 
ceed to  enforce  his  judgment  by  a  sale  of  the  land,  unem- 
barrassed by  the  cloud  of  the  transfer.  *  *  *  The  situ- 
ation, upon  the  recovery  by  the  plaintiffs  of  their  judgment 
against  LeEoy  &  Son,  was  one  where  they  could  elect  to 
stand  upon  their  lien  and,  summarily,  sell  the  lands  upon 
execution,  which  their  debtors  had  fraudulently  conveyed 
away;  or  where,  proceeding  more  cautiously,  they  might 
invoke  the  aid  of  a  court  of  equity  in  compelling  the  satis- 
faction of  their  debt.  They  elected  to  bring  the  present 
action  to  clear  away  the  obstruction,  interposed  to  the  col- 
lection of  their  original  judgment  through  the  previous 
transfers,  and  they  have  accomplished  their  purpose 
through  the  present  judgment.  What  they  sought  for,  and 
what  they  have  obtained,  is  a  decree,  which  adjudges  the 
transfers  to  have  been  void ;  which  compels  the  fraudulent 
transferees  of  the  real  estate  to  account  to  them  to  the  ex- 
tent of  their  claim  and  which  appoints  a  receiver  to  en- 
force their  rights  by  a  sale  of  the  lands,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  the  claim.    *    *    *  " 
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3.  Enforcing  judgment. 


(a).  Execution  against  property.     Code  Civ.  Pro.  §§  1240-4,  1362- 

1478. 

JACQUIN  V.  JACQUIN. 

36  Hun,  378.     Decided  1885. 

Appeal  from  an  order  adjudging  the  defendant  guilty  of 
contempt  and  directing  his  commitment  until  he  should  pay 
to  the  plaintiff  the  sum  of  $681.81,  with  interest,  and  the 
sum  of  $10  costs  of  motion,  together  with  the  sheriff's  fees 
on  the  execution  of  the  warrant  of  commitment. 

Daniels,  J.  The  amount  directed  to  be  paid  by  the  order 
was  the  costs  and  counsel  fee  recovered  by  the  final  judg- 
ment entered  in  the  action.  This  judgment  directed  that 
the  defendant  should  pay  the  amount  to  the  attorneys  for 
the  plaintiff  within  five  days  after  service  upon  him  of  a 
certified  copy  of  the  judgment,  and  the  only  point  required 
to  be  examined  is  whether  the  court  was  authorized  to  di- 
rect his  commitment  for  the  nonpayment  of  this  sum  of 
money.  The  amount  was  fixed  and  definite  and  capable 
of  being  docketed  against  the  defendant,  and  collected  by 
means  of  an  execution.  And  when  a  judgment  has  been 
entered  for  the  recovery  of  a  fixed  sum  of  money,  there  it 
has  been  provided  by  section  1240  of  the  Code  of  Civil  Pro- 
cedure that  it  may  be  enforced  by  execution.  The  action 
was  for  a  separation,  and  it  resulted  in  such  a  judgment  in 
favor  of  the  plaintiff.  In  an  action  of  this  description  it 
has  been  provided  by  section  1773  of  the  Code  of  Civil  Pro- 
cedure, that  the  defendant  may  be  punished  for  his  failure 
to  make  payment  of  any  sum  of  money,  as  that  may  be  re- 
quired by  the  judgment  or  order  referred  to  in  the  pre- 
ceding section.  But  that  section  does  not  include  that  part 
of  the  judgment  which  may  be  entered  for  the  recovery  of 
the  costs. 
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It  has  been  expressly  limited  to  that  part  of  the  judg- 
ment requiring  the  husband  to  provide  for  the  education 
and  maintenance  of  any  of  the  children  of  the  marriage, 
or  for  the  support  of  his  wife,  and  to  the  nonpayment  of 
money  directed  to  be  paid  by  orders  provided  for  in  sec- 
tion 1769.     That  section  has  been  limited  to  orders  made 
during  the  pendency  of  the  action,  by  which  the  husband 
may  be  required  to  pay  any  sum  or  sums  of  money  neces- 
sary to  enable  the  wife  to  carry  on  or  defend  the  action, 
or  to  provide  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife. 
Neither  this  section  nor  either  of  the  others  referred  to 
include  so  much  of  a  final  judgment  as  may  be  entered  for 
the  recovery  of  the  costs  and  expenses  of  the  action,  except 
that  section  1769  has  permitted  the  court  to  order  the  pay- 
ment of  final  costs  to  be  made  out  of  property  sequestered 
or  otherwise  in  the  power  of  the  court.     It  is  evident  from 
this  construction  that  the  recovery  of  final  costs  received 
the  attention  of  the  legislature  in  the  enactment  of  the  sec- 
tion.    But  while  this  authority  was  given  to  the  court  to 
direct  their  payment  out  of  property  sequestered  or  other- 
wise in  its  power,  no  authority  to  punish  the  defendant  by 
a  proceeding  for  a  contempt  for  nonpayment  of  final  costs 
was  conferred  by  this  or  either  of  the  other  sections;  and 
if  such  authority  was  intended  to  have  been  given  it  is  rea- 
sonable to  suppose  that  it  would  have  been  found  in  one  or 
more  of  these  sections  of  the  Code,  enacted  as  declaratory 
of  the  rights  of  the  parties,  and  to  prescribe  the  mode  of 
proceeding  in  actions  of  this  description.     The  absence  of 
such  a  power  from  these  sections  is  a  very  cogent  indica- 
tion that  it  was  not  designed  to  be  possessed  by  the  court, 
but  that  the  power  to  punish  the  defendant  for  contempt 
was  intended  to  be  limited  to  his  failure  to  comply  with 
orders  made  during  the  pendency  of  the  action  for  the  pay- 
ment of  money,  or  directions  contained  in  the  final  judg- 
ment for  payments  to  be  made  for  the  education  and  main- 
tenance of  his  children  and  the  support  of  his  wife. 
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It  seems  to  have  been  supposed  that  the  husband  was 
liable  to  be  punished  by  way  of  proceeding  for  a  contempt 
for  the  nonpayment  of  final  costs  under  the  authority  of 
section  1241  of  the  Code.  But  by  subdivision  2  of  that 
section  it  has  been  provided  that  where  the  judgment  is 
final,  and  part  of  it  cannot  be  enforced  by  execution  as  pre- 
scribed in  the  preceding  section,  the  part  or  parts  which 
cannot  be  so  enforced  may  be  enforced  by  proceedings  for 
contempt.  This  limitation  of  the  right  to  enforce  the  final 
judgment  plainly  excludes  that  part  of  it  which  may  be  en- 
forced by  execution,  as  the  direction  for  the  payment  of 
final  costs  is  always  capable  of  being  enforced;  and  that 
conforms  to  the  directions  contained  in  subdivision  3  of 
section  14,  which  permits  a  party  to  be  punished  by  way  of 
contempt,  for  the  nonpayment  of  a  sum  of  money  ordered 
or  adjudged  to  be  paid,  only  in  a  case  where  by  law  execu- 
tion cannot  be  awarded  for  the  collection  of  such  sum. 

The  direction  given  for  the  payment  of  costs  in  the  judg- 
ment was  not  a  mandate  within  the  signification  of  subdi- 
vision 3  of  section  8,  for  that  has  been  so  defined  by  sub- 
division 2  of  section  3343  of  the  Code  as  not  to  include  a 
fixed  sum  of  money  recovered  by  a  final  judgment.  The 
policy  indicated  by  all  these  provisions  of  the  Code  is,  that 
such  a  sum  is  to  be  recovered  by  means  of  an  execution, 
and  not  to  be  enforced  by  proceedings  by  way  of  a  con- 
tempt because  of  its  nonpayment.  And  these  provisions 
require  that  subdivision  4  of  section  1241,  providing  for  the 
enforcement  of  a  judgment  for  the  payment  of  money  into 
court  or  to  an  officer  of  the  court,  should  be  subordinated 
to  this  construction.  For  care  would  not  have  been 
taken  to  restrict  the  right  of  the  successful  party  to  an 
execution,  if  it  had  been  designed  to  subject  him  to  pro- 
ceedings by  way  of  contempt  under  the  more  obscure  lan- 
guage of  this  subdivision.  What  was  probably  designed 
by  this  subdivision  was  to  include  such  judgments  as  should 
be  recovered  for  moneys  wrongfully  withheld  from  the 
court  or  one  of  its  officers  by  the  defendant,  which  the  court 
itself  would  be  required  to  hold  for  or  distribute  among 
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parties  entitled  to  receive  it.  A  direction  contained  in  the 
judgment,  as  this  was  made,  to  pay  the  final  costs  to  the 
attorneys  could  not  well  be  included  within  the  language 
of  this  provision,  for  they  are  not  the  officers  intended  to 
be  included  in  this  subdivision.    *    *    * 

The  case  of  Park  v.  Park  (80  N.  Y.  156)  in  no  manner 
conflicts  with  this  construction  of  these  provisions  of  the 
Code.  There  the  husband  was  punished  for  disobeying  a 
lawful  mandate  of  the  court,  and  the  costs  required  to  be 
paid  by  him  were  not  the  costs  of  the  action  but  the  costs 
of  the  proceeding  to  punish  him  for  his  contempt.  What 
was  said  in  the  course  of  the  opinion  concerning  the  right 
to  punish  the  husband  for  the  nonpayment  of  costs  is  to  be 
received  and  understood  with  this  qualification.  For  such 
costs  clearly  appear  to  have  been  the  costs  considered  by 
the  General  Term  when  the  case  was  heard  and  decided 
there.     (18  Hun,  466.) 

Order  reversed  and  motion  denied. 


O'GARA  V.  KEARNEY. 
77  N.  Y.  423.    Decided  1879. 

Appeal,  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  an  order 
of  Special  Term,  adjudging  the  defendant  in  contempt  for 
failure  to  comply  with  an  order  requiring  him  to  make 
restitution,  etc. 

Danfoeth,  J.  The  plaintiff  commenced  an  action  in  the 
Supreme  Court  against  the  defendant  as  administrator, 
and  upon  trial,  after  issue  joined,  the  jury  rendered  a  ver- 
dict in  favor  of  the  defendant.  Upon  this  verdict  judg- 
ment was  entered,  dismissing  the  complaint,  and  for  $125 
costs.  The  costs  were  voluntarily  paid  to  the  defendant's 
attorney.  The  judgment  was  afterward  on  motion  set 
aside  on  the  ground  that  improper  evidence  was  admitted 
at  the  trial.     On  the  24th  of  August,  1877,  the  plaintiff 
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upon  notice  to  defendant  obtained  an  order  at  Special 
Term  directing  the  defendant  to  pay  to  the  clerk  of  the 
court  within  a  time  specified,  the  money  so  paid  to  the  de- 
fendant's attorney,  the  same  to  remain  with  him  until  the 
further  order  of  the  court.  On  application  of  the  defend- 
ant's attorney  the  time  to  comply  with  this  order  was  ex- 
tended, and  before  compliance  the  case  was  again  tried, 
and  the  plaintiff  recovered  a  verdict  of  seventy-two  dollars 
against  the  defendant.  His  costs  have  been  taxed,  but  it 
does  not  appear  that  judgment  has  been  entered.  After 
the  second  trial  the  plaintiff  upon  affidavits  served  on  the 
defendant  and  his  attorney,  gave  notice  of  a  motion  to  be 
made  at  Special  Term,  that  the  defendant  be  punished  as 
for  a  contempt  in  not  complying  with  the  order  of  August 
24th.  This  was  opposed  by  the  defendant,  but  on  the  9th 
of  February,  1878,  the  court  made  an  order  directing :  1st. 
That  the  defendant  pay  the  plaintiff  "  one  hundred  and 
twenty-five  dollars,  with  interest  from  August,  1877,  the 
amount  directed  to  be  paid  by  the  order  of  that  date  within 
ninety  days  after  entry  and  service  of  the  order,  on  the  de- 
fendant or  his  counsel;  "  also  2d.  In  case  he  neglected  to 
do  so  ' '  then  the  said  John  Kearney  be  adjudged  guilty  of 
contempt  of  court,  and  that  he  be  committed  to  the  jail  of 
the  county  of  New  York  until  he  complies  with  the  terms 
of  the  order. ' '  From  the  whole  of  this  order  the  defendant 
appealed  to  the  Supreme  Court  at  General  Term,  where  it 
was  affirmed. 

The  learned  counsel  for  the  respondent  relies  upon  sec- 
tion 330  of  the  former  Code,  and  section  1323  of  the  pres- 
ent Code  to  uphold  the  order.  The  section  first  cited  need 
not  be  considered,  for  it  does  not  go  quite  so  far  as  the 
other,  and  the  latter  only  was  in  force  when  the  order 
appealed  from  was  made. 

By  section  1005  it  is  provided  as  follows :  Where  a  new 
trial  is  granted  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  rendered  upon  appeal. 

By  section  1292,  where  a  judgment  is  set  aside  for  any 
cause  upon  motion,  the  court  may  direct  and  enforce  resti- 
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tution  in  like  manner,  with  like  effect,  and  subject  to  the 
same  conditions  as  where  a  judgment  is  reversed  upon  ap- 
peal ;  and  that  case  is  provided  for  by  section  1323,  in  these 
words :  ' '  Where  a  final  judgment  or  order  is  reversed 
upon  appeal,  the  Appellate  Court,  or  the  General  Term  of 
the  same  court  as  the  case  may  be,  may  make  or  compel 
restitution  of  property,  or  of  a  right  lost  by  means  of  the 
erroneous  judgment  or  order." 

If  made  at  that  time,  and  the  amount  collected  or  paid 
was  then  known,  the  direction  would  be  that  that  amount 
be  paid  to  the  successful  party,  or  if  not  known,  then  gener- 
ally that  what  he  had  paid  by  reason  of  the  judgment  be 
returned  to  him,  and  a  reference  ordered  to  ascertain  the 
amount.  (§  1015;  Sheridan  v.  Mann,  5  How.  201.) 
This  course  would  accord  in  substance  with  the  practice 
before  the  Code.  (Safford  v.  Stevens,  2  Wend.  164,  165.) 
And  we  should  then  have  a  final  judgment  or  direction  for 
the  payment  of  money.  The  only  question  therefore  is, 
whether  such  a  judgment  or  direction  to  pay  could  be  en- 
forced by  execution  against  the  person,  or  by  punishment 
for  contempt.  As  to  that  the  provisions  of  the  Code  fur- 
nish a  ready  answer. 

By  section  1240,  a  judgment  may  be  enforced  by  execu- 
tion: (1)  "  Where  it  is  for  a  sum  of  money  in  favor  of 
either  party;  or  directs  the  payment  of  a  sum  of  money," 
and  section  1241  indicates  certain  cases  where  a  judgment 
not  obeyed  by  the  party,  may  be  enforced  by  punishing 
him  for  contempt,  viz.:  (1)  When  it  is  final,  and  cannot 
be  enforced  by  execution  as  prescribed  in  section  1240. 
(4)  When  the  judgment  requires  the  payment  of  money 
into  court  or  to  an  officer  of  the  court.  It  is  obvious  that 
the  case  before  us  would  come  under  section  1240,  and  not 
under  section  1241,  for  the  judgment  would  direct,  as  the 
order  appealed  from  does,  the  payment  of  ruoney  to  the 
party,  and  not  to  the  court  or  an  officer  of  the  court. 

These  considerations  seem  to  me  sufficient  to  require  a  re- 
versal of  the  order.  The  decision  in  Randall  v.  Dusenbury 
(41  Sup.  Ct.  [9  J.  &  S.]  456),  was  to  the  same  effect. 
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The  learned  counsel  for  the  respondent  contended,  how- 
ever, that  the  order  could  be  upheld  under  section  14,  subd. 
3.  These  provisions  empower  the  court  to  punish  by  fine 
and  imprisonment  "  a  party  to  the  action  for  the  nonpay- 
ment of  a  sum  of  money  ordered  or  adjudged  by  the  court 
to  be  paid  in  a  case  where  by  law,  execution  cannot  be 
awarded  for  the  collection  of  such  sum."  If  the  views 
above  presented  are  correct,  they  show,  first,  that  the  au- 
thority to  require  restitution  by  judgment  or  order  in  the 
action  is  conferred  by  statute ;  that  the  mode  of  enforcing 
it  is  by  execution,  and  it  follows  of  course  that  the  section 
and  subdivision  cited  can  have  no  application. 

The  view  which  I  have  above  taken  conforms  the  prac- 
tice in  such  cases  to  other  provisions  of  the  Code  relating 
to  the  same  subject-matter.  By  section  369  of  the  former 
Code,  relating  to  appeals  to  the  Common  Pleas,  or  to  a 
County  Court  from  an  inferior  court,  it  Js  provided  that 
if  the  judgment  below  or  any  part  thereof  be  paid  vr  col- 
lected, and  the  judgment  be  afterward  reversed,  the  ap- 
pellate court  shall  order  the  amount  paid  or  collected  to  be 
restored  with  interest,  and  declares  that  the  order  may  be 
obtained  on  proof  of  the  facts  made  at  or  after  the  hearing 
upon  a  previous  notice  of  six  days,  and  if  the  order  is  made 
before  the  judgment  is  entered,  the  amount  may  be  included 
in  the  judgment,  and  under  this  section  it  has  been  hold 
that  the  amount  ordered  to  be  paid,  becomes  a  part  of  the 
judgment,  and  can  be  collected  by  execution,  with  the  costs. 
(Kennedy  v.  O'Brien,  2  E.  D.  Smith,  41;  Hunt  v.  Wester- 
velt,  4  id.  225.) 

There  is  no  authority  for  the  practice  adopted  in  this 
case,  and  therefore  the  order  of  the  General  Term  and 
Special  Term  should  be  reversed,  with  costs. 

In  Devlin  v.  Hinman,  40  App.  Div.  101,  affd.,  161  N.  Y.  115,  failure 
to  obey  an  order  of  restitution  directing  defendant  to  repay  into  court 
money  which  she  had  -withdrawn  under  a  judgment  subsequently  reversed, 
was  held  to  be  a  civil  contempt. 
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BANK  OF  GENESEE  v.  SPENCEE. 
18  N.  Y.  150.    Decided  1858. 

Appeal  from  the  Supreme  Court.  In  1846  the  plaintiff 
recovered  judgment  in  that  court  against  Spencer,  Thomas 
and  Burnet,  who  resided  in  different  counties,  and  execu- 
tion was  immediately  issued  to  the  sheriffs  of  each  of  the 
counties,  and  was  by  them  respectively  returned  unsatis- 
fied. Burnet  having  died,  the  plaintiff,  in  1854,  issued  an 
execution  to  the  sheriff  of  Erie  county,  where  Spencer  then 
resided,  against  him  and  Thomas,  the  surviving  defendants, 
without  any  application  to  the  court  for  leave  to  do  so. 
This  execution  having  been  returned  unsatisfied,  the  plain- 
tiff instituted  proceedings  supplementary  thereto  before 
the  county  judge  of  Erie,  before  whom  Spencer  was  com- 
pelled to  appear,  and  an  order  of  reference  to  take  his  ex- 
amination was  made  on  the  24th  of  February,  1855.  He 
appealed  from  that  order  to  the  Supreme  Court,  by  which 
it  was  affirmed,  and  he  then  appealed  to  this  court.  Pend- 
ing the  last  appeal,  and  in  October,  1855,  he  moved  the 
Supreme  Court,  at  Special  Term,  to  set  aside  the  execu- 
tion for  irregularity.  The  motion  was  denied,  and  the 
order  denying  it  having  been  affirmed  at  General  Term  in 
the  eighth  district,  Spencer  appealed  to  this  court. 

Denio,  J.  I  am  of  opinion  that  the  execution  which  the 
Supreme  Court  was  applied  to  to  set  aside  was  not 
void  but  only  voidable.  There  was  a  judgment  which  war- 
ranted such  process,  and  it  had  not  been  paid  or  released. 
The  practice  of  the  court,  now  regulated  in  that  particular 
by  statute,  forbade  the  issuing  of  execution,  after  the  lapse 
of  five  years,  without  an  application  to  the  court,  or  notice 
and  proof  that  the  judgment  or  a  part  of  it  remained  un- 
satisfied. (Code,  §§  283,  284.)  Generally,  where  an  act 
is  done  contrary  to  the  provisions  of  a  statute,  it  is  wholly 
void,  unless  it  fall  within  the  class  of  merely  directory  pro- 
visions, the  omission  to  conform  to  which  does  not  wholly 
vitiate  the  proceeding.     This  is  not  a  case  of  that  kind. 
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But  when  the  whole  practice  of  the  court  came  to  be  regu- 
lated by  statute,  it  was  foreseen  by  the  legislature  that 
great  inconvenience  would  ensue  from  the  principle  re- 
ferred to,  as  it  would  preclude  the  courts  from  relieving 
parties  from  slips  in  practice,  arising  from  inadvertent 
omissions  and  mistakes.  This  power  was  very  useful,  and 
indeed  indispensable,  for  without  it  there  would  be  danger, 
in  any  stage  of  the  case,  that  the  rights  of  parties  might  be 
sacrificed  to  the  requirements  of  form.  It  was  necessary, 
therefore,  to  qualify  the  rule  of  the  common  law  as  to  the 
effect  of  statutes,  and  section  174  of  the  Code  was  inserted 
for  that  purpose.  The  general  intention  of  this  section  is 
to  render  the  statutory  rules  of  practice  equally  flexible 
with  those  which  the  courts  had  established  to  regulate 
their  proceedings.  It  declares  among  other  things,  that 
the  court  may,  in  its  discretion  and  upon  such  terms  as  may 
be  just,  "  supply  an  omission  in  any  proceeding,"  and  that 
"  whenever  any  proceeding  taken  by  a  party  fails  to  con- 
form in  any  respect  to  the  provisions  of  this  Code,  the 
court  may,  in  like  manner  and  on  like  terms,  permit  an 
amendment  of  such  proceeding  so  as  to  make  it  conform- 
able thereto." 

There  was  always  a  time  after  which  a  party  who  had 
recovered  a  judgment  was  not  at  liberty  to  sue  out  execu- 
tion without  an  application  to  the  court.  Formerly,  the 
time  was  a  year  and  a  day;  and  the  form  of  obtaining  an 
award  of  execution,  when  one  had  not  been  issued  in  time, 
was  by  scire  facias  quare  executionem  non.  Afterward 
it  was  extended  by  the  Eevised  Statutes  to  two  years.  (2 
R.  S.  363,  §  1.)  By  the  Code  it  was  further  extended,  as 
we  have  seen,  to  five  years,  and  the  mode  of  obtaining 
leave  was  an  application  to  the  court  on  motion.  Under 
the  former  practice,  it  was  well  settled  that  the  execution, 
if  issued  too  late,  was  not  void.  (Woodcock  v.  Bennett, 
1  Cow.  711.)  It  was  liable  to  be  set  aside  on  motion,  but 
such  motion,  like  all  others,  must  be  made  promptly;  and 
if  it  appeared  that  the  defendant  had  consented  to  the  ex- 
ecution being  issued,  or  if  there  were  any  circumstances 
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which  in  fairness  and  equity  precluded  him  from  availing 
himself  of  the  irregularity,  the  motion  would  not  prevail. 
(Morris  v.  Jones,  2  Barn.  &  Ores.  232.)  There  is  no  rea- 
son why  the  same  practice  should  not  obtain  under  the 
Code.  The  section  above  cited  would  enable  the  court, 
in  its  discretion,  to  relieve  the  plaintiff,  and  to  uphold  the 
execution,  though  irregularly  issued,  upon  such  excuse  as 
it  should  consider  satisfactory,  and  subject  to  such  terms 
and  conditions  as  it  might  think  fit  to  impose. 

The  question,  therefore,  whether  this  execution  ought  to 
have  been  set  aside,  addressed  itself  to  the  discretion  of  the 
Supreme  Court,  and  it  was  a  matter  of  practice  of  the  same 
nature  with  the  mass  of  questions  relating  to  the  regu- 
larity of  proceedings  which  daily  come  before  that  court. 
If  the  motion  which  was  made  to  set  it  aside  was  a  sum- 
mary application  after  judgment,  the  decision  was  not  an 
order  affecting  a  substantial  right  within  the  third  subdivi- 
sion of  section  11  of  the  Code.  It  related  to  the  form  and 
order  of  proceedings,  and  was  the  exercise  of  the  jurisdic- 
tion of  the  court  to  control  and  regulate  its  proces.  Orders 
in  such  cases  are  not  the  subjects  of  appeal  here. 

Appeal  dismissed. 

A  period  of  "years"  expires 'on  the  day  of  the  month  preceding  that 
on  which  the  judgment  was  docketed.  Aultman  &  T.  Co.  v.  Syme,  163 
N.  Y.  54.  In  case  of  a  deficiency  judgment  in  a  foreclosure  action  the 
five-year  period  does  not  begin  to  run  with  the  entry  of  judgment  of 
foreclosure  but  only  when  the  amount  of  the  deficiency  has  been  actually 
ascertained  and  judgment  therefor  docketed.  Kupper  v.  Frank,  30 
Hun,  74. 

On  motion  for  leave  to  issue  execution  after  five  years  the  only  ques- 
tion the  judgment  debtor  can  raise  is  whether  the  amount  alleged  to  be 
due  is  due. ,  If  there  was  any  irregularity  in  obtaining  the  judgment  his 
only  remedy  is  a  motion  to  vacate  it.    Lee  v.  Watkins,  3  Abb.  Pr.  243. 

Where  a  judgment  creditor  dies  execution  may  be  issued  by  his  personal 
representative.  Where  a  judgment  debtor  dies  execution  may  be  issued 
only  in  accordance  with  Code,  sections  1379-81  and  1825-7. 
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NANZ  V.  OAKLEY. 

60  Hun,  431.    Decided  1891. 

Feom  opinion:  *  *  *  Another  objection  was  taken  to 
the  admission  of  an  execution  against  the  property  of  the 
administrator  who  had  been  directed  to  pay  over  the  money 
to  the  plaintiff's  assignor.  It  appeared  that  such  execu- 
tion had  been  issued  twenty-six  days  prior  to  the  docketing 
of  the  judgment  in  the  county  to  which  it  was  issued. 
This  was  clearly  an  irregularity,  and  conferred  no  power 
upon  the  sheriff  to  execute  the  same.  Neither  could  the 
requirements  of  the  Code  be  complied  with,  because  such 
execution  could  not  truthfully  contain  the  recital  that  the 
judgment  had  been  docketed  in  the  county  to  which  the 
execution  was  issued.  Another  execution  was  offered  in 
evidence,  which  was  subsequently  issued.  But  that  execu- 
tion was  fatally  defective  in  not  containing  the  recital  re- 
quired by  the  Code,  that  the  judgment  referred  to  had 
been  docketed  in  the  county  to  which  the  execution  was 
issued. 

Both  theattorney  arbd-Ms-clieni—areJiable  for  any  flamap;g__('.a,i-ised  bv^ 
the  iinauthoi'ized  issue  of  execution.    Guilleaume  v.  Rowe,  94  N.  T.  268. 

"  The  Municipal  Court  of  the  City  of  New  York  is  a  court  h5|^  of 
record,  asd  a  judgment  rendered  by  that  court  does  not  become  a  lien 
upon  the  real  property  of  the  judgment  debtor  until  the  judgment  is 
docketed  in  the  office  of  the  clerk  of  the  county  wherein  is  situate  such 
real  property  or  chattels  real.  (Mun.  Court  Act  [Laws  of  1902,  chap. 
580],  §  263)."    Taylor  v.  Bell,  121  App.  Div.  437,  439. 


SMITH  V.  DAVIS. 
63  Hun,  100.     Decided  1892. 

Maetin,  J.  The  only  question  involved  on  this  appeal 
is  whether,  after  proceedings  supplementary  to  execution 
had  been  instituted  and  a  receiver  appointed  therein,  who 
had  qualified,  the  issuing  of  another  or  second  execution 
and  a  levy  under  it  was  irregular  and  void,  because  made 
before  the  receiver  was  discharged. 
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The  institution  of  supplementary  proceedings,  after  re- 
turn of  execution  against  property,  does  not  preclude  the 
issuing  of  another  execution  upon  the  same  judgment. 
The  two  proceedings  having  the  same  object  in  view  —  the 
collection  of  the  judgment  —  may  be  pursued  concurrently. 
(Smith  V.  Mahoney,  3  Daly,  285;  Gates  v.  Young,  17  N.  Y. 
W.  Dig.  551.)  Nor  will  the  proceedings  be  superseded  by 
the  issue  of  a  second  execution  unless  it  clearly  appears 
that  the  property  levied  upon  indisputably  belongs  to  the 
debtor  and  is  abundantly  sufficient  to  satisfy  the  debt,  and 
then  the  creditor  may  be  compelled  to  elect  between  the 
execution  and  the  proceedings.  (Fellerman's  Case,  2  Abb. 
155.     *     *     *.) 


PLACE  V.  RILEY. 
98  N.  Y.  1.     Decided  1885. 

Appeal  from  an  order  reversing  an  order  which  denied 
the  motion  of  defendant  Riley  to  set  aside  the  execution  is- 
sued herein  and  the  sale  of  the  premises  had  thereunder, 
and  to  declare  null  and  void  the  sheriff's  deed,  given  pur- 
suant thereto. 

Plaintiff  procured  an  attachment  against  the  real  estate 
in  question  of  the  defendant  Eiley,  a  resident  of  this  State, 
as  an  absconding  debtor.  The  summons  was  served  by  pub- 
lication. Judgment  was  entered  by  default  and  an  execu- 
tion issued  thereon  which  directed  the  judgTuent  to  be 
satisfied  out  of  the  personal  property  attached,  and,  if  that 
proved  insufficient,  then  out  of  the  real  property  attached. 
Under  the  execution  the  sheriff  sold  said  real  estate  and 
in  due  time  gave  a  deed  thereof  to  the  purchaser,  who, 
after  the  expiration  of  the  time  to  redeem,  conveyed  the 
same  to  John  H.  Whittaker  and  Sylvester  Willis,  the  ap- 
pellants herein.  Thereafter  defendant  Riley,  upon  his  ap- 
plication, was  allowed  to  come  in  and  defend,  and  suc- 
ceeded in  his  defense  upon  a  trial  before  a  jury.  Subse- 
quently he  made  this  motion  to  set  aside  the  execution  and 
sale,  etc.,  which  was  denied  at  Special  Term. 
26 
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Andrews,  J.  The  defendant  Riley,  upon  being  allowed 
to  come  in  and  defend  under  section  445  of  the  Code,  suc- 
ceeded in  his  defense,  and  this  motion  was  subsequently 
made  to  set  aside  the  sale  of  his  real  estate,  under  the  ex- 
ecution on  the  original  judgment  which  was  vacated  by  the 
subsequent  proceedings.  The  jurisdiction  of  the  court  to 
grant  the  order  for  the  service  of  the  summons  in  the  ac- 
tion by  publication  and  to  issue  the  warrant  of  attachment, 
is  not  questioned.  The  court  in  both  cases  proceeded  upon 
proof  that  the  defendant  Riley  was  a  resident  of  the  State 
of  New  York,  and  had  departed  therefrom  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  kept  himself  concealed  therein  with  like  intent.  The 
judgment  and  attachment  were,  therefore,  in  all  respects, 
regular,  and  justified  the  issuing  of  an  execution  against 
the  property  of  the  defendant.  But  the  statute  prescribes 
the  form  of  the  execution  where  a  warrant  of  attachment 
has  been  issued,  and  levied  by  the  sheriff.  (Code  Civ.  Pro. 
§  1370.)  The  execution  issued  did  not  conform  to  the  stat- 
ute. It  commanded  the  sheriff  to  collect  the  judgment  out 
of  the  attached  personal  property  of  the  judgment  debtor, 
and  if  that  was  insufficient,  out  of  his  attached  real  prop- 
erty, whereas  the  case  was  one  under  the  second  subdivi- 
sion of  section  1370,  by  which  the  execution  must  go,  first 
against  the  attached  personal  property,  second  against  the 
other  personal  property  of  the  judgment  debtor,  and  lastly 
against  the  attached  real  property. 

We  are  of  opinion  that  the  execution  for  this  reason  was 
void.  The  statute  is  peremptory  that  executions  in  the 
cases  specified  "  must  require  "  the  sheriff  to  satisfy  the 
judgment  in  the  way  pointed  out.  The  evident  intention 
of  the  second  subdivision  of  the  section  was  to  prevent  re- 
sort to  the  real  estate  of  an  absconding  or  concealed  debtor, 
for  the  satisfaction  of  a  judgment  obtained  in  an  action 
in  which  an  attachment  had  been  issued  and  levied  upon 
his  real  estate,  until  after  the  remedy  against  his  personal 
property,  both  -attached  and  unattached,  had  been  ex- 
hausted.   This  is  in  accordance  with  the  general  policy  of 
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the  law,  founded  upon  reasons  less  forcible  perhaps  now 
than  formerly,  but  which  it  is  nevertheless  within  the  dis- 
cretion of  the  legislature  to  maintain.     It  is  well  settled! 
that  the  title  of  a  purchaser  in  good  faith  to  property  sold 
on  execution,  is  not  affected  by  mere  irregularities  in  the 
process.    But  under  a  void  process  no  title  can  be  acquired, 
and  the  position  of  a  bona  fide  purchaser  under  a  void  proc- 
ess is  no  better  as  against  the  real  owner  of  the  property, 
than  that  of  one  who  purchased  with  full  knowledge  of  its 
invalidity.     (Wood  v.  Colvin,  2  Hill,  566.)     In  this  case, 
moreover,  the  purchaser  and  his  grantees  were  put  upon 
inquiry  as  to  the  validity  of  the  execution.    The  execution 
described  the  judgment,  and  directed  the  sheriff  to  satisfy 
it  out  of  the  personal  property  attached,  etc.    The  attach- 
ment recited  the  ground  upon  which  it  was  issued.    An  ex- 
amination of  the  records  would  have  disclosed  the  fact  that 
the  execution  did  not  conform  to  the  statute.     The  claim 
that  there  was  in  fact  no  personal  property  belonging  to 
the  defendant  in  the  execution,  out  of  which  it  could  be 
collected,  is  controverted.     But  if  established,  we  are  of 
opinion  that  the  circumstance  was  immaterial.     The  in- 
validity   of   the    process    cannot    depend    upon    the    fact 
whether  the  execution  could  have  been  collected  out  of  per- 
sonal property.     The  law  prescribes  the  form  of  the  exe- 
cution, and  it  would  be  extremely  dangerous  to  make  the 
validity  of  an  execution  which  omits  a  material  provision, 
designed  for  the  benefit  of  the  defendant,  to  depend  upon 
an  inquiry  whether  any  actual  injury  resulted  from  the 
omission.     The  present  case,  though  less  striking,  is  in 
principle  the  same  as  if  an  execution  upon  an  ordinary 
judgment  in  personam  directed  its  collection  out  of  the 
real  property  of  the  defendant,  omitting  all  reference  to 
personal  property.    The  case  is  a  hard  one  for  the  purchas- 
ers, but  we  see  no  answer  to  the  motion  to  set  aside  the 
sale. 

Order  affirmed. 
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MATTER  OF  KING. 

24  App.  Div.  605.     Decided  1898. 

Appeal  by  Alfred  W.  ShuU  from  an  order  of  the  County 
Court  of  Fulton  county,  restraining  tlie  sheriff  of  Fulton 
county  from  selling  certain  real  property  under  an  execu- 
tion issued  upon  a  judgment  in  favor  of  the  appellant,  and 
setting  aside  the  levy  of  execution  upon  the  ground  that 
the  property  levied  upon  was  exempt  from  levy  and  sale 
upon  execution,  having  been  purchased  with  pension  money. 

Hbkeick,  J.  No  question  is  raised  before  us  but  that 
real  estate  purchased  with  pension  money,  and  owned  by 
a  pensioner,  his  wife  or  widow,  is  exempt  from  levy  and 
sale  on  execution ;  the  question  for  determination  here  is  as 
to  whether  that  exemption  can  or  should  be  enforced  upon 
motion  and  by  order. 

In  the  case  of  The  Yates  County  National  Bank  v.  Car- 
penter (119  N.  Y.  550)  the  execution  was  stayed  by  an  order 
of  the  County  Court  in  the  same  manner  as  has  been  done 
in  this  case,  but  in  that  case  there  seems  to  have  been  no 
controversy  as  to  the  facts,  and  a  pure  question  of  law 
upon  such  facts  was  presented  to  the  court,  and  no  ques- 
tion was  raised  as  to  the  authority  or  jurisdiction  of  the 
court  to  make  the  order  staying  the  execution  and  setting 
aside  the  levy,  so  that  that  case  is  not  authority  upon  the 
question  involved  here. 

There  is  no  doubt  that  courts  of  original  jurisdiction 
have  authority  to  stay  executions  for  the  purpose  of  pre- 
venting oppression,  or  to  stop  an  abuse  of  the  process  of 
the  court,  or  to  stay  proceedings  to  enforce  a  judgment 
when  the  defendant  in  such  judgment  has  been  discharged 
from  the  debt  or  cause  of  action  which  resulted  in  the  judg- 
ment and  execution,  particularly  when  such  discharge  or 
release  has  occurred  at  too  late  a  period  to  permit  its  being 
pleaded  as  a  defense  to  the  action,  as  in  cases  where  a  debtor 
has  been  discharged  by  bankruptcy  or  insolvency  proceed- 
ings. (Cornell  v.  Dakin,  38  N.  Y.  253;  Monroe  v.  Upton, 
50  id.  593;  Palmer  v.  Hutchins,  1  Cow.  42.) 
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Ordinarily,  itmay  be  said  that  a  court  of  original  juris- 
diction has  control  over  its  own  process  of  whatever  nature, 
which  control  it  will  exercise  in  proper  cases ;  whether  that 
is  true,  to  its  full  extent,  of  .a  court  of  limited  jurisdiction 
like  the  County  Court,  I  will  not  at  this  time  stop  to  dis- 
cuss, because  it  seems  to  me  that,  in  this  particular  case, 
it  is  unnecessary  to  decide  that  question  in  order  to  dis- 
pose of  this  appeal.  An  application  to  the  court  to  con- 
trol its  process  to  prevent  abuses  or  oppression,  or  by  a 
defendant  to  avail  himself  of  the  discharge  in  bankruptcy 
or  insolvency,  has  been  permitted  to  be  made  by  motion, 
but  where  it  is  claimed  that  a  wrongful  levy  has  been  made, 
or  that  a  levy  has  been  made  upon  property  not  belonging 
to  the  defendant  in  the  action,  or  where  controverted  ques- 
tions of  title  have  arisen,  the  party  claiming  to  be  ag- 
grieved has  been  left  to  his  remedy  by  action. 

A.n  examination  of  the  cases  will  show  that  ordinarily 
exemptions  have  been  enforced  by  notifying  the  sheriff  that 
the  defendant  in  the  execution  claims  the  property  levied 
upon  to  be  exempt  from  levy  and  sale  on  execution,  and 
that  if,  notwithstanding  such  notice  and  protest,  the  sheriff 
proceeded  to  sell,  the  party  claiming  exemption  has  re- 
sorted to  an  action  for  damages  because  of  such  wrongful 
sale,  or  to  an  action  to  restrain  the  sale,  or  an  action  to  re- 
cover the  property.  (Griffin  v.  Sutherland,  14  Barb.  456;; 
Twinam  v.  Swart,  4  Lans.  263;  Wilcox  v.  Howe,  59  Hun„ 
268;  Buffum  v.  Forster,  77  id.  27.) 

The  case  of  Wilcox  v.  Howe  was  a  case  where  exemp- 
tion was  claimed  under  section  1391  of  the  Code  of  Civil 
Procedure,  the  property  being  a  horse  and  wagon. 

The  court  held  that  as  to  the  exemption  contained  in 
section  1390  the  officer  has  no  right  to  make  a  levy  upon 
them;  that  as  to  the  exemptions  mentioned  in  section  1391 
the  exemption  is  a  qualified  one,  and  that  the  person  desir- 
ing it  must  claim  it  and  notify  the  officer  of  his  claim.  The 
exemptions  set  forth  in  section  1390  are  of  specific  articles 
named,  that  the  officer  can  easily  determine  and  identify 
by  inspection. 
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The  exemptions  contained  in  section  1391  need  something 
more  than  a  mere  inspection  of  the  articles  themselves  to 
determine  whether  they  are  exempt  or  not. 

So  of  real  estate  purchased  by  pension  money,  a  mere 
inspection  of  the  property  or  of  the  records  will  not  de- 
termine whether  it  is  exempt  or  not.  A  person  claiming  an 
exemption  must  prove  it.  (Griffin  v.  Sutherland,  14  Barb. 
456;  Twinam  v.  Swart,  4  Lans.  263.) 

I  can  see  no  reason  for  adopting  one  rule  for  enforcing 
one  class  of  exemptions,  and  another  rule  for  another  class 
or  kind. 

The  case  of  Buffum  v.  Forster  was  a  case  where  the 
plaintiff  brought  an  action  to  enforce  a  pension  exemption. 
In  that  case  the  question  was  raised  that  the  plaintiff's 
remedy  was  by  motion  in  the  original  action,  and  the  case 
of  The  Y.  C.  N.  Bank  v.  Carpenter  (119  N.  Y.  550)  was 
cited  as  authority  to  that  effect,  but  the  court  held  that  the 
question  was  not  raised  or  considered  in  that  case,  and  held 
that  the  plaintiff  might  resort  to  an  action  to  obtain  the 
relief  he  sought ;  that  the  judgment  recovered  against  him 
was  an  apparent  lien  upon  his  real  estate;  that  his  right 
to  exemption  was  dependent  upon  facts  extrinsic  of  that 
action,  and  that,  "  in  order  to  relieve  his  real  estate  from 
the  lien  of  that  judgment,  he  must  establish  as  facts  that 
he  was  a  pensioner,  and  that  the  real  estate  was  purchased 
with  his  pension  money.  His  claim  in  this  regard  may  be 
controverted,  and  we  think  he  has  the  right  to  have  this 
question  tried  and  determined  upon  common-law  evidence, 
and  that  he  is  not  bound  to  have  it  disposed  of  on  a  motion 
upon  ex  parte  affidavits." 

If  the  party  claiming  the  exemption  has  the  right  to 
have  the  question  tried  and  determined  upon  common-law 
evidence,  I  do  not  see  why  the  adverse  party  does  not 
possess  the  same  right.  In  the  case  before  us,  the  plain- 
tiff in  the  execution  asserted  that  right,  and,  when  the 
motion  came  on  to  be  heard,  challenged  and  disputed  the 
facts  upon  which  the  defendants  claimed  the  exemption; 
he  protested  against  the  court's  determining  the  question 
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on  affidavits  presented  upon  motion,  and  demanded  that 
the  question  should  be  determined  by  a  jury  in  an  action. 
He  also  set  forth  by  affidavits  facts  from  which  it  might 
be  inferred  that  the  defendant  Carrie  King  was  not  the 
wife  of  the  defendant  Amos  King. 

The  questions  presented,  it  seems  to  me,  are  questions 
that  should  not  be  determined  on  ex  parte  affidavits  and 
upon  motion;  that  the  plaintiff  has  the  right,  as  have  the 
defendants,  to  have  the  questions  of  fact  presented  de- 
termined by  common-law  evidence,  and  that,  therefore,  the 
order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements  of  this  appeal,  and  the  motion 
denied,  with  ten  dollars  costs. 


CHAMBERLAIN  v.  DARROW. 

46  Hun,  48.     Decided  1887. 

Action  for  conversion  of  personal  property  consisting 
of  a  horse,  cow  and  heifer,  some  farming  utensils,  growing 
crops,  etc.  Defendant  alleged,  by  way  of  justification,  the 
levy  on  and  sale  of  the  property  by  virtue  of  an  execution 
issued  upon  a  judgment  against  the  plaintiff. 

Bradley,  j,  *  *  *  The  other  question  is  whether  the 
plaintiff  was  a  householder  or  had  a  family  for  which  he 
provided  within  the  meaning  of  the  statute  at  the  time  the 
levy  was  made  by  the  defendant.  If  he  was  such,  some  of 
the  property  in  question  was  exempt  from  levy  and  sale 
upon  the  execution  and  the  plaintiff  was  entitled  to  recover. 
(Code  Civ.  Pro.  §§  1390,  1391.)  The  death  of  his  wife  left 
the  plaintiff  without  a  family,  and  he  so  remained  until 
after  the  sale  in  question.  The  wife  of  his  adult  son,  who 
resided  a  few  miles  distant,  occasionally,  and  there  is  evi- 
dence tending  to  prove  weekly,  came  to  the  plaintiff's  house, 
did  washing,  baking,  and  such  things  as  were  required  to 
put  the  house  in  order;  that  her  children  came  with  her 
and  they  usually  remained  there  over  night  and  sometimes 
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two  nights  while  she  was  engaged  as  before  mentioned,  but 
she  and  the  children  resided  with  her  husband  at  his  home, 
and  the  latter  provided  for  them.  The  plaintiff  did  not 
provide  for  them  and  they  were  not  his  family.  The  term 
householder  as  used  in  the  statute  has  a  very  well  defined 
meaning,  and  imports  the  master  or  head  of  a  family  who 
reside  together  and  constitute  a  household.  And  the  stat- 
ute is  entitled  to  a  liberal  construction  with  the  view  to 
effectuate  its  purpose,  which  is  the  protection  of  families 
against  being  by  the  process  of  execution  divested  of  the 
necessaries  for  support,  which  the  exempted  articles  may 
furnish  and  provide  the  means  to  supply.  (Woodward  v. 
Murray,  18  Johns.  400;  Bowne  v.  Witt,  19  Wend.  475; 
G-riffin  v.  Sutherland,  14  Barb.  456;  Knettle  v.  Newcomb, 
22  N.  T.  249,  252;  Cantrell  v.  Conner,  51  How.  45.)  And  it 
has  been  held  that  a  person  living  in  a  hired  house  and  keep- 
ing servants  and  boarders  is  a  householder.  (Hutchinson 
V.  Chamberlin,  11  N.  Y.  Leg.  Obs.  248.) 

The  difficulty  in  the  defense  of  the  case  at  bar  is,  that 
while  the  plaintiff  had  a  house  in  which  he  resided,  he 
had  no  family  or  persons  there  or  elsewhere  for  whom  he 
provided  or  who  constituted  a  household;  he  therefore 
came  within  neither  alternative.  He  was  not  a  house- 
holder nor  did  he  have  a  family  for  which  he  provided. 
The  situation  for  exemption  was  not  one  of  temporary  sus- 
pension merely,  because  there  were  no  persons  anywhere, 
who  could  be  treated  as  members  of  his  family,  to  return  to 
his  house  to  live,  or  who  were  dependent  upon  him.  So  far 
as  appears  his  children  were  adults  and  had  homes  of 
their  own.  The  purpose  for  which  his  daughter-in-law 
came  there  was  to  aid  him  temporarily  only  from  time  to 
time,  and  was  not  more  effectual  to  make  a  household  than 
would  occasional  visits  of  neighbors.  The  most  liberal  in- 
terpretation of  the  legislative  purpose  that  can  be  given 
to  the  statute  of  exemption  does  not  seem  to  place  the 
plaintiff  within  its  provisions. 
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BROWN  V.  DAVIS. 
9  Hun,  43.    Decided  1876. 

This  is  an  action  brought  in  a  justice^ s^court  by  the 
plaintiffs,  to  recover  possession  of  a  lumber  wagon,  of  the 
value  of  $100.  The  defendant  was  the  purchaser  of  the 
wagon  at  sheriff's  sale,  under  execution  against  the  plain- 
tiffs, who  now  claim  its  return  on  the  ground  that  it  was 
exempt  property. 

In  the  County  Court  the  facts  were  agreed  upon,  and  are 
that  the  plaintiffs  were  partners  under  the  firm  name  of 
Brown,  Mowris  &  Co.,  and  were  engaged  in  the  manufac- 
ture of  paper,  flour  and  feed;  that  as  such  partners  they 
were  the  owners  of  the  lumber  wagon  in  question;  that 
they  used  it  in  their  said  business;  that  it  was  the  only 
lumber  wagon  they  used,  and  was  necessary  to  the  suc- 
cessful carrying  on  of  their  said  business,  and  the  sup- 
port of  their  respective  families;  that  they  were  house- 
holders, and  the  wagon  was  worth  $100 ;  that  the  defendant 
purchased  it  at  sheriff's  sale,  under  an  execution  issued 
on  a  valid  and  subsisting  judgment  against  the  plaintiffs ; 
that  such  judgment  was  regular,  the  execution  regular,  and 
regularly  issued,  and  all  the  proceedings  of  the  sheriff 
were  regular. 

The  justice  rendered  judgment  for  $110  damages,  and 
$5.50  costs,  in  favor  of  plaintiffs. 

The  defendant  appealed  to  the  County  Court  of  Ulster 
county,  where  judgment  was  given  for  defendant,  and  the 
plaintiffs  bring  appeal  to  this  court. 

Lbabned,  p.  J.  The  facts  in  case  are  admitted  by  stipu- 
lation; and  it  is  further  agreed  that  if  the  wagon  was 
exempt  the  plaintiffs  are  entitled  to  recover,  if  not,  then 
defendant  is  entitled  to  judgment. 

The  only  facts  admitted,  which  are  material  on  the  ques- 
tion of  exemption,  are  these:  The  plaintiffs  were  house- 
holders ;  this  wagon  was  the  only  lumber  wagon  they  owned ; 
it  was  used  in  their  business,  and  was  necessary  for  the 
carrying  on  of  their  business ;  it  was  worth  $100. 
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It  is  for  the  plaintiff  to  show  affirmatively  that  the  wagon 
was  exempt.  (Dains  v.  Prosser,  32  Barb.  290.)  A  team 
"  consists  of  one  horse  or  two  horses  with  their  harness 
and  the  vehicle  to  tvhich  they  are  customarily  attached  for 
use;"  and  a  wagon,  if  exempt,  is  exempt  because  it  is  em- 
braced in  the  description  of  a  team.    (Id.  290.) 

The  facts  admitted  do  not  show  that  this  wagon  was  part 
of  a  "  team  "  used  by  the  plaintitf.  Each  of  the  plain- 
tiffs may  have  had  a  horse  or  two  horses  with  harness, 
and  with  "  a  vehicle  to  which  they  were  customarily  at- 
tached for  use."  If  so,  these  would  have  been  the  "  team  " 
of  that  plaintiff.  The  admission  that  this  was  the  only 
lumber  wagon  owned  by  the  plaintiffs  does  not  show  that, 
either  jointly  or  severally,  they  did  not  own  other  wagons 
customarily  used  with  their  horses,  and  thus  forming  parts 
of  their  "  teams." 

In  Stewart  v.  Brown  (37  N.  Y.  350),  a  case  of  partner- 
ship owning  of  the  property,  it  appeared  that  the  plain- 
tiffs had  no  other  property  except  a  few  articles  of  house- 
hold property  of  trifling  value. 

In  Wilcox  V.  Hawley  (31  N.  Y.  648),  it  is  said:  "  It 
was  sufficient  for  the  plaintiff  to  show  that  this  horse  con- 
stituted his  team;  that  he  was  a  householder;  and  that  his 
household  furniture,  working  tools  and  team  did  not,  in 
the  aggregate,  exceed  in  value  the  sum  of  $250." 

Now,  if  the  facts  which  are  admitted  in  this  case,  es- 
tablish the  exemption  of  the  wagon,  the  proof  of  similar 
facts  would  show  the  exemption  of  a  pair  of  horses  belong- 
ing to  the  plaintiffs  and  worth  $200.  So  that  an  exemption 
could  be  established  beyond  the  value  of  $250. 

It  has  been  held  that  when  the  debtor  has  property  of  the 
class  or  character  defined  by  the  statute,  which  exceeds  in 
value  the  statutory  limits,  he  may  make  a  selection.  (Fin- 
nin  V.  Malloy,  33  N.  Y.  Superior,  382;  Twinam  v.  Swart, 
4  Lans.  263.)  But  no  selection  is  stated  to  have  been  made 
in  this  case,  and  there  is  nothing  to  show  that  the  plain- 
tiffs '  property  of  this  character,  did  not  exceed  in  value  the 
statutory  limit.    *    *    * 

Judgment  affirmed. 
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O'REILLY  V.  ERLANGEE. 
108  App.  Div.  318.     Decided  1905. 

McLaughlin,  J.  The  defendant,  as  sheriff  of  the  county 
of  New  York,  under  a  valid  judgment  and  execution,  issued 
thereon  against  the  plaintiff,  levied  upon  a  candelabrum, 
desk  and  safe.  There  was  no  dispute  but  what  these  arti- 
cles belong  to  the  plaintiff,  but  he  claimed  they  were  exempt 
from  levy  and  sale  under  section  1391  of  the  Code  of  Civil 
Procedure  because  he  was  a  householder  and  they  were 
necessary  "  professional  instruments  and  furniture  "  em- 
ployed by  him  in  his  business  of  undertaker  and  of  less 
than  $250  in  value.  This  claim  not  being  recognized  and 
the  levy  not  being  released  upon  his  demand,  he  brought 
this  action  in  the  Municipal  Court  of  the  city  of  New  York 
to  recover  possession  of  such  articles  or  to  recover  their 
value  in  case  possession  could  not  be  given,  with  damages 
for  detention.  The  action  was  tried  before  a  jury  and  the 
verdict  was  in  form  "  for  the  plaintiff  in  full."  The  de- 
fendant moved  to  set  aside  the  verdict,  which  motion  was 
granted  on  the  ground  that  it  was  ' '  contrary  to  law  ' '  and 
a  new  trial  directed.  On  appeal  to  the  Appellate  Term 
this  order  was  reversed  and  by  permission  the  defendant 
appeals  to  this  court. 

The  evidence  discloses  that  the  candelabrum  was  neces- 
sarily used  at  the  funerals  of  persons  of  certain  religious 
beliefs  and  I  am  of  the  opinion  that  a  jury  would  be  justi- 
fied in  finding,  upon  the  evidence  set  out  in  this  record, 
that  the  same  was  a  part  of  the  "  working  tools  "  of  the 
plaintiff  in  his  undertaking  business,  for  which  reason  it 
would  b^  exempt  under  section  1391  of  the  Code  of  Civil 
Procedure. 

The  plaintiff,  however,  claims  his  exemption  of  the  can- 
delabrum, desk  and  safe  as  part  of  his  necessary  "  profes- 
sional instruments  and  furniture."  He  is  an  embalmer  as 
well  as  undertaker,  but  his  embalming  instruments  were 
not  levied  upon.  The  business  of  embalming  and  under- 
taking is  not  a  profession  within  the  meaning  of  the  stat- 
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ute,  nor  does  the  fact  that  an  embalmer  must  be  licensed 
make  him  a  professional  man.     A  druggist  must  have  a 
license  to  dispense  medicine,  but  this  does  not  make  him  a 
professional  man,  unless  he  chances  to  be  a  physician  as 
well.    So,  in  the  city  of  New  York,  an  auctioneer  and  paAvn- 
broker  must  be  licensed,  as  well  as  barbers  and  persons  who 
conduct  employment  agencies,  and  certain  others  who  en- 
gage in  ordinary  mechanical  work.     The  term  "  profes- 
sional "  can  only  relate  to  some  of  those  occupations  uni- 
versally classed   as   professions,   the   general   duties   and 
character  of  which  the  courts  must  be  expected  to  under- 
stand judicially.     (Pennock  V.  Fuller,  41  Mich.  153.)    In  no 
sense  contemplated  by  the  statute  was  the  plaintiff  using 
the  candelabrum,  desk  or  safe  in  the  practice  of  a  profession. 
The  provisions  of  sections  1390  and  1391  of  the  Code  of 
Civil  Procedure  relating  to  exemptions  are  quite  compre- 
hensive and  plain.    By  the  first  section  referred  to  certain 
articles  when  owned  by  a  householder  are  made  exempt, 
whatever  their  value,  except  that  the  necessary  tools  and 
implements  of  a  mechanic  and  a  family  library  are  respec- 
tively limited  in  value  to  $25  and  $50 ;  while  by  the  second 
section  the  value  of  the  exempt  articles,  w^hen  owned  by  a 
householder  or  by  a  person  having  a  family  for  which  he 
provides,  is  limited  to  $250,  and  includes  "  necessary  house- 
hold furniture,  working  tools  and  team,  professional  in- 
struments, furniture  and  library."     I  am  of  the  opinion 
that  the  words  "  professional  instruments,  furniture  and 
library  "  should  be  read  and  construed  together,  and  that 
the  Legislature  intended  thereby  to  preserve  to  a  profes- 
sional man  the  instruments,  ofl&ce  furniture  and  library 
necessary  to  the  pursuit  of  his  profession  and  that  such 
provision  does  not  apply  to  the  office  furniture  and  tools 
of  an  ordinary  business  man.    The  object  of  the  exemption 
in  the  statute  is  not  to  aid  the  owner  in  preventing  the  col- 
lection of  just  claims  against  him,  but  is  mainly  intended  for 
the  benefit  of  the  family  for  which  he  provides.     ("Wilcox 
V.  Hawley,  31  N.  Y.  648.)     The  householder  following  an 
ordinary  oaec^pition  is  provided  for,  as  well  as  the  me- 
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clianic,  teamster  and  the  man  who  uses  working  tools  of 
any  character,  and  then  follows  the  provision  preventing 
a  professional  man  from  being  deprived  of  the  means  with 
which  he  may  provide  for  the  family  dependent  upon  him. 
The  desk  and  safe  of  the  plaintiff,  therefore,  were  not  ex- 
empt from  levy  and  sale. 

I  have  been  unable  to  find  any  authority  holding  that 
the  office  furniture  of  an  ordinary  business  man  is  exempt 
from  levy  and  sale  by  virtue  of  an  execution.  But  even  if 
the  desk  be  deemed  to  be  exempt,  the  safe  was  in  no  sense 
furniture.  It  is  a  convenient  article  for  the  safekeeping 
of  papers,  but  is  not  at  all  necessary  for  the  carrying  on  of 
an  undertaker's  business.  The  plaintiff  himself  conducted 
his  business  for  several  years  without  one. 

The  trial  justice  had  the  power  to  set  aside  the  verdict 
and  award  a  new  trial  (Municipal  Court  Act  (Laws  of 
1902,  chap.  580),  §  254),  and  I  am  of  the  opinion,  in  view 
of  the  fact  that  the  jury  found  in  favor  of  the  plaintiff  with 
respect  to  the  safe  and  desk,  as  well  as  the  candelabrum, 
that  he  properly  exercised  that  right. 

But  his  order  setting  aside  the  verdict  was  right  upon 
another  ground.  The  action  was  to  recover  possession  of 
a  chattel.  In  such  an  action  section  120  of  the  Municipal 
Court  Act  provides  that  the  verdict  must  fix  the  damages 
for  detention,  if  any,  and  that  where  it  awards  to  the  plain- 
tiff a  chattel,  which  has  not  been  replevied,  which  was  the 
situation  in  the  present  case,  it  must  fix  the  value  of  the 
chattel  at  the  time  of  the  trial.  The  verdict  in  this  case 
did  not  conform  to  any  of  these  requirements.  It  did  not 
even  award  possession  of  the  chattels  to  the  plaintiff,  or 
fix  their  value,  or  award  even  nominal  damages  for  deten- 
tion. It  was  simply  "  We  find  for  the  plaintiff  in  full." 
Such  a  verdict  is  so  irregular  that  the  trial  court  was  re- 
quired to  set  it  aside.  (Conklin  v.  McCauley,  41  App.  Div. 
452.) 

The  determination  of  the  Appellate  Term  must,  there- 
fore, be  reversed,  with  costs,  and  the  order  of  the  Munici- 
pal Court  affirmed,  with  costs. 
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The  constitutional  provision  against  laws  impairing  the  obligation  of 
eontraets  renders  void  any  retroactive  statute  which  by  extending  exemp- 
tions from  execution  might  operate  to  the  disadvantage  of  creditors  upon 
contracts  existing  when  the  act  is  passed.  But  a  citizen  has  no  vested 
right  in  statutory  privileges  and  exemptions.  Therefore  a  retroactive 
statute  lessening  exemptions  from  execution  does  not  impair  the  obliga- 
tion of  any  contract.    Brearley  School,  Lim.  v.  "Ward,  201  N.  Y.  358. 


i^v^  McNEELEY  v.  WELZ. 

^  166  N.  Y.  124.     Decided  1901. 

Vann,  J.  On  the  15th  of  May,  1896,  the  defendant  Emil 
Schiellien  borrowed  $2,200  of  the  plaintiff,  and  to  secure 
the  payment  thereof  gave  him  a  chattel  mortgage  upon  his 
furniture  and  bar  fixtures,  ' '  together  with  all  ' '  his  ' '  right, 
title  and  interest  to  a  license  to  sell  beer  or  to  a  renewal 
thereof."  On  the  23d  of  June,  1896,  Schiellien  obtained 
from  the  defendant  Henry  W.  Michell,  who  was  then  spe- 
cial deputy  commissioner  of  excise  for  the  county  of  Kings, 
a  liquor  tax  certificate  under  the  Liquor  Tax  Law,  which 
went  into  effect  on  the  23d  of  March,  1896.  (L.  1896,  ch. 
112,  §  45.)  When  said  mortgage  was  given  and  until  said 
certificate  was  issued,  Schiellien  had  a  license  to  traffic  in 
liquors  issued  under  the  old  law  by  the  excise  commission- 
ers of  Kings  county,  which  was  recognized  as  valid  by  the 
new  law  until  June  30,  1896,  when  it  was  to  become  void. 
(§4.)  September  29,  1896,  in  an  action  in  the  Supreme 
Court,  the  defendants  Welz  and  Zerweck  recovered  judg- 
ment against  Schiellien  for  the  sum  of  $646.13,  and  on  the 
1st  of  October  following  they  caused  an  execution  to  be 
issued  thereon  against  his  property  to  the  defendant  Butt- 
ling, who  was  then  sheriff  of  Kings  county.  Two  weeks 
later  the  sheriff  served  a  notice  on  said  Michell,  as  special 
deputy  excise  commissioner,  stating  that  by  virtue  of  said 
execution  he  had  levied  "  upon  all  the  leviable  right,  title 
and  interest  that  the  above  defendant  had  on  the  1st  day 
of  October,  1896,  or  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be  of,  in  and  to  a  liquor  tax  certificate 
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now  in  your  possession.  You  will  hold  the  same  till  fur- 
ther ordered  by  the  sheriff  of  Kings  county."  Nothing 
further  was  done  toward  making  a  levy  upon  the  certificate, 
which  was  never  in  the  possession  or  sight  of  the  sheriff, 
but  was  in  the  possession  of  Schiellien  from  the  time  it  was 
issued  until  October  31,  1896,  when  he  surrendered  it  to  the 
special  deputy  excise  commissioner,  who,  not  having  the 
money  on  hand  to  pay  the  rebate  due  according  to  law, 
issued  a  "  surrender  receipt,"  which,  after  describing  the 
certificate,  stated  that  there  was  a  pro  rata  rebate  of  $325 
due  for  the  unexpired  period,  "  payable  from  any  excise 
money  hereafter  received  from  said  city  or  town  or  in  any 
other  manner  hereafter  legalized. ' '  On  the  2d  of  January, 
1897,  Schiellien  assigned  to  the  plaintiff  his  right  to  the 
$325  mentioned  in  the  receipt  by  a  writing  indorsed  on  the 
back  thereof  and  delivered  therewith.  When  said  attempt 
to  levy  was  made  the  liquor  tax  certificate  was  not  in  the 
possession  of  the  commissioner  and  had  not  then  been  sur- 
rendered for  cancellation.  No  money  was  exposed  to  the 
sheriff  nor  was  anything  taken  into  custody  by  him. 

As  both  the  plaintiff  and  the  judgment  creditors  claimed 
said  sum  of  $325  the  commissioner  refused  to  pay  it  to 
either,  whereupon  this  action  was  brought  to  secure  an 
adjudication  that  it  belonged  to  the  plaintiff;  that  the  de- 
fendants had  no  right  thereto,  and  that  the  plaintiff  should 
have  judgment  therefor  against  the  commissioner.  The 
trial  court  rendered  judgment  for  the  plaintiff  accordingly, 
the  Appellate  Division  affirmed  unanimously  and  the  judg- 
ment creditors  come  here. 

The  plaintiff  acquired  no  right  at  law  to  the  liquor  tax 
certificate  by  virtue  of  his  chattel  mortgage,  because  the 
certificate  was  not  in  existence  when  the  mortgage  was 
given  and  such  an  instrument  is  not  a  chattel  and  may  not 
be  mortgaged.  (Niles  v.  Mathusa,  162  N.  Y.  546,  551; 
Jones  Chat.  Mort.  (4th  ed.)  §  138;  Pingrey  on  Chat.  Mort. 
§  211;  Herman  on  Chat.  Mort.  §  46.)  The  mortgage,  how- 
ever, was  good  in  equity  as  a  contract  to  assign  the  new 
certificate,  when  acquired,  because  there  was  a  transfer 
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of  the  existing  license  and  any  "  renewal  thereof,"  which 
necessarily  referred  to  the  only  renewal  that  was  possible 
under  the  law  as  it  existed  when  the  mortgage  was  given. 
(Hale  V.  Omaha  Nat.  Bank,  49  N.  Y.  626;  Wisner  v.  Ocum- 
paugh,  71  N.  Y.  113;  Kribbs  v.  Alford,  120  N.  Y.  519,  524.) 
The  judgment  creditors  and  their  representative,  the 
sheriff,  took  nothing  by  virtue  of  the  execution  and  the  at- 
tempt to  levy  thereunder,  because  a  liquor  tax  certificate 
is  not  subject  to  levy  and  sale  under  execution,  at  least  un- 
less a  warrant  of  attachment  has  been  issued  and  a  levy 
made  by  virtue  thereof.  (Code  Civ.  Pro.  §  648.)  It  is  a 
mere  chose  in  action  which  is  incapable  of  seizure  or  de- 
livery by  the  sheriff.  (Bogert  v.  Perry,  17  Johns.  351; 
Clark  V.  Warren,  7  Lans.  180.)  It  does  not  come  within 
the  description  of  "  personal  property  bound  by  execu- 
tion "  as  laid  down  in  section  1405  of  the  Code  of  Civil 
Procedure,  which  provides  that  "  the  goods  and  chattels 
of  a  judgment  debtor  *  *  *  and  his  other  personal  prop- 
erty, which  is  expressly  declared  by  law,  to  be  subject  to 
levy  by  virtue  of  an  execution,  are  *  *  *  bound  by  the 
execution,  from  the  time  of  the  delivery  thereof  to  the 
proper  officer,  to  be  executed ;  but  not  before. ' '  While  the 
certificate  was  personal  property  it  was  not  a  chattel,  but 
an  intangible  right.  (Niles  v.  Mathusa,  supra.)  Clearly 
it  was  not  current  money,  which  is  covered  by  section  1410, 
nor  was  it  such  an  evidence  of  debt  as  is  described  in  sec- 
tion 1411,  because  it  was  not  "  issued  by  a  moneyed  cor- 
poration to  circulate  as  money,"  and  although  it  was  issued 
pursuant  to  public  authority  it  was  not  "  in  terms  nego- 
tiable or  payable  to  the  bearer  or  holder. ' '  While  a  certifi- 
cate is  assignable  it  is  not  negotiable  for  it  is  a  mere  receipt 
for  so  much  money  paid  "  for  excise  tax  on  the  business 
of  trafficking  in  liquors  "  at  a  designated  place.  (L.  1896, 
ch.  112,  §  20.)  It  is  not  even  assignable  without  restric- 
tion, but  only  upon  the  condition  that  the  proposed  as- 
signee is  eligible  under  the  statute  to  "  carry  on  the  busi- 
ness for  which  such  liquor  tax  certificate  was  issued  upon 
the  premises  described  therein."     (Id.   §   27.)     Further- 
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more  the  assignee  is  required  to  make  a  new  application, 
give  a  new  bond  and  obtain  consent  to  the  transfer  from 
the  officer  who  issued  the  certificate.  (Id.)  Our  attention 
has  been  called  to  no  provision  of  law  which  makes  such  a 
certificate  subject  to  levy  by  virtue  of  an  execution  issued 
without  the  aid  of  a  previous  attachment.  The  judgment 
creditors,  therefore,  acquired  no  lien  upon  the  certificate 
through  their  execution  and  the  proceedings  thereunder. 
In  order  to  obtain  a  lien  thereon  so  as  to  test  the  good  faith 
of  the  mortgage,  or  the  transfer  by  virtue  of  the  mortgage, 
they  should  have  resorted  to  proceedings  supplementary 
to  execution  or  to  a  creditor's  action.  (Code  Civ.  Pro. 
§§  1871,  2441,  2447.)     *     *    *      • 

We  find  no  error  in  the  record  before  us,  and  the  judg- 
ment appealed  from  must,  therefore,  be  affirmed. 


PARRELL  V.  HILDRETH. 
38  Bakb.  178.     Decided  1862. 

This  was  an  appeal  from  a  judgment  of  the  County 
Court  of  Ontario  county,  reversing  the  judgment  of  a  jus- 
tice of  the  peace.  The  action  was  brought  to  recover  for 
the  wrongful  conversion  of  a  wagon  and  a  yearling  heifer, 
which  property  the  plaintiff  claimed  by  virtue  of  a  chattel 
mortgage  executed  to  him  by  John  Farrell,  the  owner  of 
the  property.  The  mortgage  was  executed  January  23, 
1860,  and  was  filed  in  the  town  clerk's  office  on  the  24th 
day  of  the  same  month.  It  was  given  to  secure  the  pay- 
ment of  fifty  dollars  and  interest  in  one  year  from  the  date. 
It  contained  the  following  clause:  "And  in  case  the  said 
Dennis  0.  Farrell  shall  at  any  time  deem  himself  insecure 
or  unsafe,  it  shall  be  lawful  for  him  to  take  possession  of 
such  property  and  to  sell  the  same  at  public  or  private  sale, 
previous  to  the  time  above  mentioned  for  the  payment  of 
said  debt,"  etc.  The  answer  was  a  general  denial,  and  it 
also  alleged  that  the  mortgage  was  fraudulent  and  void 
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as  to  judgment  creditors.  The  defendant,  as  sheriff  of 
Ontario  county,  by  one  of  his  deputies,  levied  upon  the 
property  on  the  9th  day  of  April,  1860,  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  by  David 
Pomeroy  against  John  Farrell,  the  mortgagor,  previous 
to  the  execution  of  the  chattel  mortgage.  The  plaintiff 
proved  a  demand  of  the  property,  of  the  sheriff,  which  was 
refused,  and  the  plaintiff  forbade  the  sale.  The  sheriff 
sold  the  property  on  the  execution.  The  cause  was  tried 
in  the  justice's  court  before  a  jury,  who  found  a  verdict 
in  favor  of  the  plaintiff  for  forty-six  dollars  damages  and 
costs,  and  the  justice  entered  judgment  for  the  plaintiff 
thereon. 

By  the  Court,  Wells,  J.  The  only  question  in  this  case 
requiring  particular  consideration  is  whether,  at  the  time 
of  the  levy  or  the  demand  by  the  plaintiff  of  and  upon  the 
property  in  question,  John  Farrell,  the  judgment  debtor 
and  mortgagor,  had  an  interest  in  the  property,  liable  to 
be  levied  upon  and  sold  on  execution  against  him.  The 
mortgage  was  given  on  the  23d  of  January,  1860,  and  filed 
in  the  proper  town  clerk's  office  the  next  day,  January  24th. 
It  contained  the  usual  insecurity  clause  in  chattel  mort- 
gages. The  levy  by  virtue  of  the  execution  in  favor  of 
Pomeroy  was  on  a  subsequent  day,  but  before  the  day  ap- 
pointed for  the  payment  of  the  money  secured  by  the 
mortgage. 

It  is  well  settled  that  the  interest  of  a  mortgagor,  having 
a  right  to  redeem,  and  a  right  to  the  possession  of  the  mort- 
gaged property  for  a  definite  period,  may  be  sold  on  execu- 
tion. (Mattison  v.  Baucus,  1  Comst.  295,  and  authorities 
there  cited.)  It  is  equally  well  settled  that  where  the  mort- 
gagor has  retained  no  other  interest  in  the  property  than 
an  equity  of  redemption,  such  interest  is  not  the  subject  of 
levy  and  sale.  (Mattison  v.  Baucus,  supra.)  A  great 
many  other  cases,  to  the  same  effect,  might  be  cited.  In 
order  to  bring  the  interest  of  the  mortgagor  within  the 
power  of  an  execution  there  must  be  an  absolute  right  of 
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possession  for  a  certain  and  definite  period  at  the  time  the 
levy  is  made.  If  the  time  is  uncertain  or  contingent  it  can- 
not be  certain  or  absolute ;  and  if  it  be  contingent  and  liable 
to  be  defeated  at  any  moment  of  time,  as  in  the  present 
case,  it  is  not  for  a  definite  period.  Who  would  enter  into 
competition  at  the  sale  when  he  knew  that  if  he  purchased, 
his  title  might  be  defeated  the  next  moment  by  the  claim  of 
the  mortgagee  under  the  insecurity  clause.  The  nature 
and  extent  of  the  interest  remaining  in  the  mortgagor  im- 
mediately after  the  execution  and  delivery  of  the  mortgage 
is  the  test,  unless  that  interest  has  changed  and  become 
enlarged  afterwards  and  before  the  levy. 

The  mortgage  conveyed  all  the  mortgagor's  title  and  in- 
terest in  the  property  to  the  mortgagee,  subject  to  be  de- 
feated by  payment  by  the  law  day.  By  the  express  pro- 
vision in  the  mortgage  securing  to  the  mortgagee,  in  case 
of  nonpayment  when  the  money  became  due,  the  right  to 
take  possession  and  sell,  etc.,  an  agreement  Avas  implied 
on  the  part  of  the  mortgagee  to  allow  the  mortgagor  to 
remain  in  possession  until  the  money  became  due  (Hall  v. 
Samson,  19  How.  Pr.  Eep.  481),  except  for  the  subsequent 
provision  in  the  mortgage,  allowing  the  mortgagee  to  enter 
and  sell  at  any  time  when  he  felt  insecure,  etc.  That  clause 
destroyed  the  mortgagor's  right  to  remain  in  possession 
a  moment,  provided  the  mortgagee  deemed  himself  inse- 
cure, and  left  him  a  mere  tenant  at  sufferance.  The  nature 
of  his  interest  was  thereby  determined  to  be  uncertain  and 
contingent;  and,  I  had  supposed,  determined  the  question 
against  the  right  of  an  execution  creditor  to  levy  and  sell. 
But  if  a  demand  by  the  mortgagee  was  necessary,  as  is  held 
in  the  case  la§t  cited,  there  was  evidence  of  one  in  this  case 
at  least  sufficient  to  submit  to  the  jury.  There  was  abun- 
dant ground  for  a  feeling  of  insecurity  on  the  part  of  the 
mortgagee ;  the  sale  was  forbidden  and  the  property  de- 
manded; and  all  the  questions  were  submitted  to  the  jury. 
And  the  return  does  not  show  that  any  objection  was  raised 
or  point  made  on  the  trial  on  the  question  of  the  form  or 
sufficiency  of  the  demand.     The  jury,  under  the  evidence,, 
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would  have  been  well  warranted  in  finding  that  the  mort- 
gagee felt  himself  insecure  and  unsafe,  and  therefore  made 
the  demand  and  forbade  the  sale.  The  defendant's  deputy, 
notwithstanding,  and  after  direct  personal  notice  of  the 
mortgage,  proceeded  to  sell  the  property. 

The  judgment  of  the  county  court  should  be  reversed, 
and  that  of  the  justice  affirmed. 


^ 


V 


BARKER  V.  BINNINGER. 
14  N.  Y.  270.     Decided  1856. 


Johnson,  J.  The  levy  made  by  the  deputy  sheriff,  Bagg, 
upon  the  horse  Young  Prospect,  was  sufficient.  The  proof 
showed  that  he  went  into  the  stable  where  the  horse  was, 
with  the  defendant  in  the  execution,  and  there  the  horse 
being  in  his  view,  told  the  defendant  in  the  execution  that 
he  had  an  execution  against  his  property  in  favor  of  the 
Knapps,  and  that  he  then  levied  on  the  horse  to  apply  on 
the  execution,  and  that  the  defendant  must  not  move  the 
horse.  To  this  no  objection  appears  to  have  been  made 
by  the  defendant  in  the  execution.  The  judge  ruled  that 
this  made  out  a  sufficient  levy,  and  that  a  manual  seizure 
of  the  property  was  not  necessary.  In  Green  v.  Burke  (23 
Wend.  490),  and  Connah  v.  Hale  (23  id.  462),  the  question, 
what  is  a  sufficient  levy,  was  fully  discussed  by  Mr.  Justice 
CowEN,  in  delivering  the  opinions  of  the  Supreme  Court 
in  those  cases,  upon  an  examination  in  detail  of  the  au- 
thorities, and  the  conclusion  was  arrived  at  that  a  manual 
interference  with  the  property  was  not  necessary,  but  that 
an  assertion  of  right  by  an  officer,  in  virtue  of  process  in 
his  possession  in  respect  to  goods  within  his  power,  is  an 
actual  taking  possession  of  them,  and  is  sufficient  to  sub- 
ject him  to  an  action  of  trespass,  if  his  process  does  not 
protect  him.    *    *    * 

See  also  Wehle  v.  Conner,  83  N.  Y.  231.  The  docketing  of  the  judg- 
ment creates,  not  a  qualified,  but  an  absolute  lien  upon  the  debtor's  real 
property  in  the  county.    Hence  no  levy  on  real  property  is  necessary. 
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FROST  V.  YONKERS  SAVINGS  BANK. 

70'  N.  Y.  550.     Decided  1877.  S^    '''"^  >  '^'^ 

The  holder  of  a  judgment  made  an  agreement  with  the 
holder  of  a  subsequent  mortgage  upon  the  judgment  deb- 
tor's land  and  with  the  judgment  debtor  to  subordinate  the 
lien  of  the  judgment  to  the  mortgage.  Afterwards  the 
premises  were  sold  under  the  execution  to  a  purchaser  who 
was  ignorant  of  the  existence  of  the  subordination  agree- 
ment. In  holding  that  the  purchaser  at  the  execution  sale 
took  subject  to  the  mortgage  the  court  said: 

Eael,  J.  *  *  *  a  purchaser  at  an  execution  sale  can  get 
no  better  title  than  the  judgment  actually  gives  him.  If  a 
judgment  has  been  satisfied,  although  not  canceled  of  rec- 
ord, even  a  bona  fide  purchaser  under  an  execution  issued 
upon  the  judgment  will  get  no  title.  (Wood  v.  Colwin,  2 
Hill,  566;  Carpenter  v.  Stilwell,  11  N.  Y.  61;  Craft  v. 
Merrill,  14  id.  456.) 

The  docket  of  a  judgment  is  not  for  the  protection  of 
purchasers  under  the  judgment.  It  is  for  the  benefit  of 
the  judgment-creditor,  and  the  protection  of  purchasers 
from  the  judgment-debtor.  The  sole  purpose  of  an  exe- 
cution is  to  enforce  a  judgment  for  just  what  is  due  and  no 
more.  An  execution  and  the  sheriff  are  instrumentalities 
provided  by  law,  by  which  a  judgment-creditor  enforces 
his  judgment,  and  the  sheriff  can  give  no  better  title  or 
greater  right  by  a  sale  on  an  execution  than  the  judgment- 
creditor  could  give  if  he  were  allowed,  to  seize  property 
and  sell  by  virtue  of  his  judgment  without  an  execution. 
If  the  judgment  is  void  or  has  been  paid  the  purchaser 
takes  nothing.  The  rule  of  caveat  emptor  applies  to  every 
purchaser  at  a  sheriff's  sale,  of  either  real  or  personal 
property,  by  virtue  of  an  execution.  He  buys  at  his  peril, 
and  if  by  any  valid  agreement  the  judgment  has  lost  its 
apparent  position  as  a  lien  upon  real  estate,  his  lien  under 
his  purchase  is  just  that  which  the  judgment-creditor  had. 
It  is  true  that  thus  purchasers  at  sheriff's  sales  may  some- 
times be  misled,  but  the  courts  have  ample  power  usually 
in  such  cases  to  relieve  them.    *    *    * 
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b.  Execution  against  the  person.     Code  of  Civ.  Pro.  §§  1487-1495, 

110-111. 

STEAMSHIP  RICHMOND  HILL  CO.  v.  SEAGEE. 

31  App.  Div.  288.     Decided  1898. 

Appeal  by  plaintiff  from  an  order  vacating  an  execution 
issued  in  tlie  action  against  the  persons  of  defendants. 

Ingeaham,  J.  The  complaint  in  this  action  alleged  that 
the  defendants,  with  one  Charles  L.  Seager,  now  deceased, 
were  copartners  doing  business  in  the  city  of  New  York, 
and  as  such  were  the  agents  for  the  plaintiff  for  the  pur- 
pose of  collecting  the  freights  and  other  moneys  belonging 
to  the  plaintiff  and  of  making  disbursements  for  the  vessel 
of  the  plaintiff  in  the  port  of  New  York ;  that  in  the  course 
of  said  business  the  defendants  drew  upon  the  plaintiff 
drafts,  which  were  accepted  and  paid  by  the  plaintiff,  for 
the  purpose  of  placing  funds  in  the  hands  of  the  defendants 
for  the  use  of  the  plaintiff;  that  the  defendants  collected 
for  the  account  of  the  plaintiff  freights  amounting  to  the 
sum  of  over  $7,000  over  and  above  any  disbursements 
which  the  defendants  were  required  to  make  and  after  de- 
ducting their  charges  and  commissions;  that  each  and  all 
of  said  sums  received  by  the  said  defendants  were  over 
and  above  the  commissions  and  charges  to  which  they  were 
entitled  as  agents,  and  that  on  the  25th  day  of  April,  1884, 
there  remained  in  the  hands  of  the  defendants  belonging 
to  the  plaintiff  the  sum  of  $7,983.42,  no  part  of  which  has 
been  paid,  although  payment  thereof  has  been  duly  de- 
manded; that  the  aforesaid  sums  and  the  balance  above 
stated  were  money  belonging  to  the  plaintiff  received  by 
the  defendants  in  a  fiduciary  capacity  and  as  agents  for  the 
plaintiff.  This  complaint  was  verified  and  served  upon  the 
defendants  on  February  7,  1889.  The  defendants  failing 
to  answer  or  demur  within  the  time  allowed  by  law,  judg- 
ment was  entered  by  default  on  October  29,  1892.  Execu- 
tion against  the  property  of  the  defendants  was  issued  and 
returned  unsatisfied,  and,  on  Fel)ruary  28,  1898,  an  execu- 


STEAMSHIP  EICHMOND   HILL   CO.  V.   SBAGEE.  423 

tion  against  the  person  of  the  defendants  was  issued,  which, 
upon  motion,  the  court  set  aside,  and  this  is  an  appeal  from 
the  order  entered  on  such  motion.  *  *  *  j^  this  action 
the  complaint  was  verified,  and  the  summons  and  com- 
plaint were  served  upon  the  defendants,  proof  of  which 
was  filed  with  the  clerk.  There  was  also  proof  filed  that 
the  defendants  had  not  answered  or  demurred;  and  upon 
this  the  clerk,  having  computed  the  interest,  entered  judg- 
ment for  the  amount  demanded  by  the  complaint,  with 
interest  and  costs. 

It  is  difficult  to  see  upon  what  ground  it  can  be  claimed 
that  this  judgment  was  at  all  irregular.  The  complaint  is 
exactly  within  the  provisions  of  section  420  of  the  Code, 
which  entitled  the  plaintiff  to  take  judgment  without  ap- 
plication to  the  court,  and  being  thus  an  action  specified 
in  section  420  of  the  Code,  it  was  the  duty  of  the  clerk  to 
enter  final  judgment  in  favor  of  the  plaintiff. 

There  is  nothing  in  section  549  of  the  Code  that  at  all 
affects  this  question.  The  provision  of  subdivision  2  of 
that  section  that  ' '  where  such  allegation  is  made  the  plain- 
tiff cannot  recover  unless  he  proves  the  same  on  the  trial 
of  the  action,"  plainly  applies  only  to  a  case  where  a  de- 
fense is  interposed  and  a  trial  becomes  necessary.  Upon 
a  default  in  the  pleading,  whether  the  judgment  is  to  be 
entered  by  the  clerk,  or  the  amount  is  to  be  ascertained  by 
a  writ  of  inquiry  or  a  reference,  or  by  the  court  upon  an 
application  for  judgment,  the  defendant  by  failing  to  an- 
swer admits  the  facts  alleged  in  the  complaint,  and  that  the 
plaintiff  is  entitled  to  judgment  demanded,  there  can  be  no 
trial  of  the  action  because  there  is  no  issue  to  try.  By  the 
service  of  the  verified  complaint  upon  the  defendants  they 
were  apprised  of  the  demand  made  upon  them  by  the  plain- 
tiff, and  the  amount  of  the  judgment  which  would  be  en- 
tered against  them  in  case  of  their  failure  to  answer  the 
complaint.  No  proof  of  the  cause  of  action,  the  complaint 
being  verified,  was  required  by  the  Code  to  entitle  the  plain- 
tiff to  judgment  where  the  defendants  had  suffered  a  de- 
fault and  had  failed  to  deny  the  allegations  of  the  com- 
plaint or  interpose  a  defense ;  and  upon  the  neglect  of  the 
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defendants,  either  to  answer  or  demur,  no  trial  of  the  ac- 
tion was  possible.  If  the  case  was  one  within  section  420 
of  the  Code,  the  plaintiff  would  be  entitled  upon  such  de- 
fault to  have  the  judgment  entered  in  his  favor  by  the 
clerk.  In  case  the  action  was  not  one  within  that  section, 
then  he  could  only  obtain  judgment  upon  application  to 
the  court;  but  in  neither  case  would  there  be  a  trial,  and 
the  provision  that  before  the  plaintiff  would  be  entitled  to 
judgment  he  must  prove  the  facts  required  to  be  alleged 
in  the  complaint  by  section  549  of  the  Code,  related  only 
to  a  case  where  by  the  action  of  the  defendant  in  interpos- 
ing his  defense  the  trial  had  become  necessary.  The  con- 
trary seems  to  have  been  held  in  the  case  of  Fayerweather 
V.  Tucker  (25  Abb.  N.  C.  396),  but  that  was  a  Special  Term 
decision,  and  we  do  not  think  it  correctly  decided.  In  cer- 
tain cases  the  Code  requires  the  plaintiff  to  prove  his  cause 
of  action  before  he  can  have  a  judgment  by  default,  as  in 
the  case  of  an  action  for  divorce,  or  when  the  summons  is 
not  personally  served ;  but  the  fact  that  such  special  direc- 
tion is  necessary  shows  that  where  there  is  no  such  require- 
ment such  proof  is  not  essential. 

The  next  question  presented  is  whether  or  not  the  plain- 
tiff was  entitled  to  issue  an  execution  against  the  defend- 
ants under  section  1487  of  the  Code.  It  is  there  provided 
that  where  a  judgment  can  be  enforced  by  execution,  as 
prescribed  in  section  1240  of  the  Code  (and  this  is  clearly 
a  case  within  the  provisions  of  that  section),  an  execution 
against  the  person  of  the  judgment-debtor  may  be  issued 
thereupon  where  the  plaintiff's  right  to  arrest  the  defend- 
ant depends  upon  the  nature  of  the  action.  We  think  that 
the  plaintiff's  right  to  arrest  the  defendants  in  this  case 
depended  upon  the  nature  of  the  action.  By  section  549  of 
the  Code  it  is  provided  that  a  defendant  may  be  arrested 
in  an  action  ' '  to  recover  property  or  damages  for  the  con- 
version or  misapplication  of  property  where  it  is  alleged 
in  the  complaint  that  the  money  was  received  *  *  *  by 
an  officer  or  agent  of  a  corporation  or  banking  association 
in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker  or  other  person  in  a  fiduciary  capacity."     Now  it 
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is  alleged  in  this  complaint  that  the  money,  to  recover  for 
which  this  action  was  brought,  was  received  by  the  agent 
of  a  corporation  in  the  course  of  his  employment,  and  in  a 
fiduciary  capacity.  This  was  a  material  allegation  in  the 
complaint  to  entitle  the  plaintiff  to  arrest  the  defendants 
in  the  action.  As  was  said  by  Vann,  J.,  in  the  case  of 
Moffatt  V.  Fulton  (132  N.  T.  514) :  "  It  was  clearly  the  in- 
tention of  the  legislature  by  its  last  amendment  or  section 
549,  to  require  a  plaintiff,  intending  to  arrest  the  defend- 
ant, to  predicate  his  action  upon  some  ground  of  wrong- 
doing mentioned  in  the  statute,  as  a  substantive  part  of  the 
cause  of  action,  so  that  he  could  defend  himself  before  a 
jury  and  recover  costs  if  such  defense  was  successful. 
*  *  *  It  changed  the  nature  of  certain  causes  of  action 
somewhat,  by  requiring  facts  to  be  alleged  and  proved  in 
addition  to  those  previously  required  to  be  alleged  or 
proved  in  order  to  recover."  Thus,  in  a  cause  of  action 
brought  under  section  549  to  recover  for  money  received 
by  an  agent  in  the  course  of  his  employment,  or  in  a  fiduci- 
ary capacity,  the  capacity  in  which  the  defendants  received 
the  money,  was  "  a  substantive  part  of  the  cause  of  ac- 
tion; "  and  the  plaintiff's  right  to  arrest  the  defendants 
depended  upon  the  nature  of  the  action,  viz. :  That  the  de- 
fendants had  received  this  money  in  the  fiduciary  capacity 
specified  in  section  549  of  the  Code. 

Section  550  of  the  Code  enumerates  the  actions  in  which 
an  order  of  arrest  may  be  granted,  where  the  right  to  ar- 
rest does  not  depend  upon  the  nature  of  the  action,  but 
depends  upon  other  facts  than  those  alleged  in  the  com- 
plaint which  were  required  to  be  proved  by  affidavit,  and 
thus  section  1487  of  the  Code  applies  to  a  ease  where  an 
order  of  arrest  has  been  issued  under  section  550  of  the 
Code.  We  think,  therefore,  that  this  judgment  was  regu- 
larly entered  without  application  to  the  court,  and  that  the 
plaintiff  was  entitled  to  issue  an  execution  against  the  per- 
son of  th«  defendants,  although  no  order  of  arrest  had  been 
granted  in  the  action. 

It  is  also  claimed  by  the  defendants  that  the  execution 
was  irregular  under  section  572  of  the  Code,  as  having  been 
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issued  more  than  three  months  after  the  entry  of  judgment. 
But  this  section  does  not  apply  as  a  failure  to  issue  an  exe- 
cution for  more  than  three  months  after  the  entry  of  .judg- 
ment does  not  take  away  the  right  to  issue  such  execution 
against  the  person.  It  is  there  provided  that  if  the  plain- 
tiff neglects  to  issue  execution  against  the  person  of  the 
defendant  within  ten  days  after  the  return  of  the  execution 
against  the  property,  and  in  any  event  neglects  to  issue  the 
same  within  three  months  after  the  entry  of  the  judgment, 
the  defendant  mu.st,  upon  his  application,  made  upon  no- 
tice to  the  plaintiff,  be  discharged  from  custody  if  he  has 
already  been  taken,  under  the  mandate  against  him  in  such 
action,  or  if  he  has  not  yet  been  imprisoned  therein,  be  re- 
lieved from  imprisonment  by  virtue  of  such  mandate  by 
the  court  in  which  the  action  was  commenced,  unless  rea- 
sonable cause  is  shown  Avliy  the  application  should  not  be 
granted.  Although  no  such  execution  was  issued  within 
the  three  months  named,  the  plaintiff  would  be  entitled  to 
issue  his  execution  and  then  have  the  question  of  his  right 
to  enforce  it  determined  on  an  application  made,  either  to 
discharge  defendant  from  imprisonment,  or  to  relieve  him 
from  imprisonment  under  the  mandate,  as  the  plaintiff 
would  have  the  right  upon  such  application  to  show  a  rea- 
sonable cause  why  it  should  not  be  granted.  It  might  ap- 
pear that  the  defendant  had  been  absent  from  the  State 
during  all  the  period  that  had  elapsed  since  the  judgment 
was  entered. 

It  is  also  claimed  that  this  execution  was  prohibited  by 
section  1377  of  the  Code.  But  assuming  that  the  execution 
there  mentioned  is  an  execution  against  the  person,  it  is 
expressly  provided  that  where  an  execution  is  issued  upon 
a  judgment,  within  five  years  after  the  entry  of  the  judg- 
ment, and  has  been  returned  wholly  or  partlj-  unsatisfied 
or  unexecuted,  the  prohibition  contained  in  the  section  does 
not  apply;  and  as  an  execution  against  the  property  was 
issued  within  five  years  after  the  entry  of  judgment,  the 
prohibition  is  not  applicable.  Nor  does  the  fact  that  the 
execution  against  the  person  recited  that  the  execution  had 
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been  issued  to  the  city  and  county  of  New  York,  when,  in 
fact,  it  had  been  issued  to  the  county  of  Kings,  make  the 
execution  irregular.  There  is  nothing  in  the  statute  that 
prescribes  that  this  execution  against  the  person  should 
describe  the  execution  which  had  issued  against  the  prop- 
erty, or  that  a  mistake  in  such  description  would  invalidate 
the  execution;  and  the  fact  was  proved  by  affidavit  and 
uncontradicted  that  execution  had  been  issued  against  the 
property  of  the  defendants  to  the  sheriff  of  the  county  in 
which  they  reside,  as  required  by  section  1489  of  the  Code. 

Order  reversed,  and  motion  to  set  aside  execution  denied. 


BACON  V.  GROSSMANN. 
90  App.  Div.  204.     Decided  1904. 

Van  Brunt,  P.  J.  As  appears  by  the  clerk's  minutes, 
this  action  was  tried  by  the  court  and  a  jury,  and  a  verdict 
rendered  by  direction  of  the  court  in  favor  of  the  plaintiff. 
Thereupon  the  judgment  roll  was  made  up  by  the  clerk, 
the  postea  in  which  contained  recitals  that  it  appeared  from 
the  record  that  this  action  was  brought  to  recover  money 
had  and  received  by  the  defendant  to  the  use  of  the  plain- 
tiff and  his  assignors,  and  it  being  alleged  in  the  complaint 
that  the  money  sued  for  was  received  by  the  defendant  in 
a  fiduciary  capacity,  and  that  he  converted  the  same  to  his 
own  use,  and  it  appearing  from  the  pleading  that  this  is  an 
action  in  which  the  plaintiff  is  entitled  to  satisfy  his  jirdg- 
ment  by  execution  against  the  body  of  the  defendant,  etc., 
it  is  adjudged  that  the  plaintiff  recover  of  the  defendant  a 
certain  sum  of  money,  and  that  said  plaintiff  may  enforce 
the  judgment  against  the  person  of  the  defendant,  and  that 
the  plaintiff  have  execution  therefor. 

A  motion  was  made  to  strike  out  these  recitals  in  the 
postea  of  the  judgment  roll,  which  motion  was  granted,  and 
from  the  order  thereupon  entered  this  appeal  is  taken. 

It  is  claimed  upon  the  part  of  the  appellant  that  the 
propriety  of  inserting  such  a  provision  in  the  judgment 
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seems  to  be  thoroughly  established  by  the  Court  of  Appeals, 
citing  the  case  of  Moffatt  v.  Fulton  (132  N.  Y.  507).  An 
examination  of  the  record  of  this  case  shows  that  the  ques- 
tion litigated  there  came  up  in  an  entirely  different  form 
from  that  presented  to  this  court  upon  this  appeal.  There 
is  no  question  of  regularity  whatever  brought  up  upon  the 
appeal  in  that  case.  The  question  litigated  there  was 
whether,  under  the  allegations  of  the  complaint,  it  ap- 
peared that  the  defendant  had  received  the  money  in  a 
fiduciary  capacity  and  an  execution  against  the  person  could 
issue.  It  was  held  by  the  General  Term  that  the  complaint 
did  not  authorize  an  execution  against  the  person,  and  that, 
therefore,  the  provisions  of  the  postea  of  the  judgment  roll 
allowing  such  execution  were  improper.  The  Court  of 
Appeals  decided  that  the  complaint  did  set  out  a  cause  of 
action  which,  upon  a  recovery,  allowed  the  issuing  of  an 
execution  against  the  person. 

There  was  no  question  before  the  court  as  to  the  regu- 
larity of  the  insertion  in  the  postea  of  any  such  pro-vision. 
Questions  of  regularity  can  never  be  raised  upon  an  appeal. 
The  only  way  in  which  that  question  could  be  raised  would 
be  by  a  motion  to  strike  from  the  postea  of  the  judgment 
roll  the  words  adjudging  execution  against  the  person,  as 
was  done  in  the  case  at  bar.  It  is  to  be  determined  from  the 
allegations  contained  in  the  complaint  as  to  whether  the 
action  is  one  in  which  an  execution  against  the  person 
can  issue.  Under  the  provisions  of  section  179  of  the  Code 
of  Procedure  and  of  section  549  of  the  Code  of  Civil  Pro- 
cedure, as  first  enacted  by  chapter  448  of  the  Laws  of  1876, 
in  reference  to  arrest,  there  were  certain  actions  where  an 
order  of  arrest  might  issue  because  of  the  nature  of  the 
cause  of  action.  By  section  550  of  said  Code  of  Civil  Pro- 
cedure there  were  certain  other  actions  where,  in  conse- 
quence of  facts  extrinsic  to  the  cause  of  action,  an  order 
of  arrest  might  issue,  and  in  those  cases  the  right  to  the 
order  of  arrest  was  established  by  affidavit,  and  where  it 
was  so  established  an  execution  against  the  person  might 
issue  upon  the  judgment.    But  in  those  cases  in  which  the 
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right  to  issue  an  execution  depended  upon  the  nature  of 
the  cause  of  action,  such  procedure  does  not  seem  to  have 
been  necessary.  Subsequently,  by  chapter  542  of  the  Laws 
of  1879  and  chapter  672  of  the  Laws  of  1886,  the  provisions 
of  the  Code  of  Civil  Procedure  were  amended  by  the  con- 
solidation of  sections  549  and  550,  so  that  if  the  plaintiff 
desired  an  execution  against  the  person  because  of  extrinsic 
facts,  he  was  bound  to  allege  those  facts  in  his  complaint 
and  prove  them  upon  the  trial,  but  in  case  of  failure  to  prove 
those  facts  upon  the  trial  he  was  not  prevented  from  bring- 
ing a  subsequent  action  to  recover  upon  the  debt.  There 
is  no  provision  of  the  Code  of  Civil  Procedure  which  in  any 
way  authorizes  the  clerk  to  determine  the  proposition  as 
to  whether  the  cause  of  action  is  of  such  character  as  to 
authorize  the  issuance  of  an  execution  against  the  person 
or  not.  That  the  attorney  must  take  the  responsibility  of, 
and  it  cannot  be  put  upon  the  clerk. 

In  the  Municipal  Court,  where  the  pleadings  may  be  oral, 
the  law  requires  when  an  execution  can  be  issued  against 
the  person  that  the  judgment  of  the  justice  must  so  state, 
and  then  the  clerk  must  enter  such  fact  in  the  docket.  (See 
Laws  of  1902,  chap.  580,  §§  145,  251.)  In  the  Code  of  Civil 
Procedure  there  is  no  such  provision  relating  to  courts 
of  record,  showing  that  the  allegations  of  the  complaint 
must  determine  whether  execution  against  the  person  can 
issue,  and  there  is  no  provision  authorizing  any  action  of 
the  clerk  upon  the  subject.  In  the  lower  court  mentioned, 
where  the  pleadings  may  be  oral,  of  course  the  record  con- 
tains nothing  to  indicate  whether  the  action  is  of  that  char- 
acter or  not,  and  hence  there  must  be  a  judicial  direction. 

We  think,  therefore,  that  the  order  was  correct  and 
should  be  affirmed. 
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c.  Supplementary  proceedings.     Code  Civ.  Pro.  §§  2432-1471. 

IMPORTERS'  &  TR.  NAT.  BANK  v.  QUACKENBUSH. 

143  N.  Y.  567.     Decided  1894. 

Appeals  from  orders  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  made  July 
14,  1894,  which  affirmed  an  order  of  Special  Term  in  each 
of  the  above-entitled  actions  vacating  a  stay  of  proceedings 
and  denying  a  motion  by  this  appellant  to  set  aside  an 
execution  issued  therein  and  orders  for  his  examination  in 
supplementary  proceedings.  *  *  * 

O'Brien,  J.  The  plaintiff,  on  the  27th  of  March,  1894, 
obtained  from  a  justice  of  the  Supreme  Court  two  orders 
requiring  the  defendant  to  appear  before  a  referee  named 
and  be  examined  in  proceedings  supplementary  to  execu- 
tion as  to  his  property.  The  proceedings  were  based  upon 
two  judgments  recovered  by  the  plaintiff  against  the 
defendant  and  others  on  the  22d  day  of  January,  1879,  the 
judgment  roll  in  each  case  having  been  filed  on  that  day. 
Execution  was  issued  upon  these  judgments  immediately 
thereafter  and  returned  unsatisfied.  In  March,  1894,  new 
executions  were  issued  upon  these  judgments  and  returned 
unsatisfied  as  a  step  preliminary  to  these  proceedings. 
The  defendant  moved  at  Special  Term  to  vacate  the  orders, 
but  the  motion  was  denied  and  these  orders  have  been 
affirmed  on  appeal.  About  the  time  of  docketing  these 
judgments  other  creditors  also  obtained  judgments,  upon 
some  of  which  proceedings  of  this  character  were  insti- 
tuted and  examinations  had,  but  no  property  was  dis- 
covered. 

This  appeal  presents  the  question  whether  a  judgment 
creditor  is  entitled  to  maintain  proceedings  supplementary 
to  execution  fifteen  years  after  the  docketing  of  his  judg- 
ments, and  after  they  had  ceased  to  be  a  lien  upon  real 
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estate  and  chattels  real.  It  may  be  safely  asserted  that 
every  remedy  which  a  creditor  has  by  law  for  the  enforce- 
ment of  the  debt  becomes  barred  by  the  lapse  of  some 
definite  period  of  time,  and  when  barred  it  cannot  be  revived 
at  his  mere  will  and  pleasure  without  some  new  proceed- 
ing for  that  purpose  of  which  the  debtor  has  notice.  The 
judgment  itself  is  barred  after  the  lapse  of  twenty  years, 
and  it  is  reasonable  to  suppose  that  at  some  time  within 
that  period  the  debtor  is  relieved  by  the  lapse  of  time  from 
proceedings  of  this  character.  There  ought  to  be  some 
limitation,  and  one  of  the  questions  here  is  what  that 
limitation  is.  By  section  2435  of  the  Code  of  Civil  Pro- 
cedure the  creditor  is  entitled  to  institute  these  proceedings 
by  obtaining  an  order  for  the  examination  of  the  debtor 
at  any  time  within  ten  years  after  the  return  of  an  execu- 
tion unsatisfied;  therefore,  the  rights  of  the  plaintiff  to 
maintain  these  proceedings  upon  the  judgments  accrued 
to  him  as  early  as  the  year  1879 ;  and  the  ten  years  expired 
in  1889.  The  decisions  of  the  courts  below  are  to  the  effect, 
however,  that  the  plaintiff  can  revive  the  right  at  its  own 
pleasure  and  extend  the  period  indefinitely  by  simply  issu- 
ing new  executions  from  time  to  time,  and  thus  setting  the 
ten  years  running  from  the  date  of  the  return  of  the  last 
execution.  This  conclusion  is  deduced  from  a  literal  read- 
ing of  the  statute  which  authorizes  the  order  at  any  time 
after  the  return  of  an  execution  unsatisfied,  and  if  followed 
to  its  logical  result  would  permit  the  plaintiff  to  institute 
the  proceedings  after  twenty  years  when  the  judgment  itself 
had  become  barred.  We  think  that  when  the  statute  gave 
the  creditor  ten  years  from  the  date  of  the  return  of  an 
execution  to  obtain  the  order  that  this  period  was  intended 
as  a  limitation.  The  right  accrued  after  the  return  of  the 
first  execution  and  became  barred  after  the  lapse  of  ten 
years  in  the  absence  of  some  new  proceeding  to  revive  it 
to  which  the  debtor  is  a  party  by  notice  or  otherwise.  It 
seems  to  me  that  this  proposition  is  sustained  by  authority. 
(Conyngham  v.  Duffy,  125  N.  Y.  200;  Baumler  v.  Acker- 
man,  63  Hun,  40.)    It  is  unnecessary  to  determine  the  mean- 
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ing  or  application  of  section  1252  of  the  Code  with  respect 
to  proceedings  of  this  character,  as  it  is  obvious  that  the 
plaintiff  did  not  comply  with  it  or  proceed  under  it.  The 
plaintiff  may,  however,  revive  his  right  by  a  suit  upon  the 
judgment,  which  he  may  prosecute  with  the  permission  of 
the  court,  and  having  obtained  a  new  judgment  he  is  in 
the  same  position  that  he  was  before  the  ten  years  began 
to  run.  (Code,  §  1913,  sub.  2.)  But  the  plaintiff  was  not 
entitled  to  this  remedy  for  another  reason,  and  that  is 
that,  under  the  circumstances  of  the  case,  it  did  not  and 
could  not  comply  with  conditions  which  courts  of  equity 
have  always  held  to  be  indispensable  in  order  to  maintain 
these  proceedings.  Proceedings  supplementary  to  execu- 
tion are  remedies  in  equity  for  the  collection  of  the 
creditor's  judgment,  and  were  intended  as  a  substitute  for 
the  creditor's  bill,  as  formerly  used  in  chancery.  (Lynch 
V.  Johnson,  48  N.  Y.  27;  Barnes  v.  Morgan,  3  Hun,  703; 
Storm  V.  Waddell,  2  Sand.  Ch.  494.)  In  such  cases  it  was 
the  settled  rule  that  unless  the  creditor  had  exhausted  all 
his  remedies  at  law,  or  in  case  he  was  not  in  a  position  to 
avail  himself  of  all  the  ordinary  remedies  which  courts  of 
law  gave  for  the  enforcement  of  judgments,  the  bill  in 
equity  could  not  be  maintained  and  would  be  dismissed. 
The  creditor  must  pursue  his  remedy  at  law  to  every  avail- 
able extent  before  he  can  resort  to  equity  for  relief.  (Dix 
V.  Briggs,  9  Paige,  595 ;  Crippen  v.  Hudson,  13  N.  Y.  161 ; 
Dunlevy  v.  Tallmadge,  32  id.  460 ;  Child  v.  Brace,  4  Paige, 
309;  Geery  v.  Geery,  63  N.  Y..256;  Adsit  v.  Butler,  87  id. 
588 ;  Ocean  Bank  v.  Olcott,  46  id.  12.) 

The  same  rule  applies  to  proceedings  supplementary  to 
execution,  and  it  is  not  enough  that  forms  are  observed  by 
the  return  of  an  execution  which  is  not  effective  to  reach 
all  of  the  debtor's  property.  (Austin  v.  Figueira,  7  Paige, 
58.)  Accordingly  it  has  been  held  that  the  proceedings  can- 
not be  had  upon  a  foreign  judgment,  a  judgment  rendered 
by  a  court  of  the  United  States  or  upon  judgments  in  rem 
where  personal  service  was  not  made  since  they  do  not  bind 
all  the  debtor's  property.    (Rocky  Mountain  National  Bank 
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V.  Bliss,  89  N.  Y.  338;  Thomas  v.  Merchants'  Bank,  9  Paige, 
216.)  If  the  creditor's  judgment,  by  reason  of  the  lapse  of 
time,  has  ceased  to  be  a  lien  upon  the  realty  of  the  debtor, 
his  remedy  at  law  cannot  be  exhausted,  and,  therefore,  he' 
must,  by  some  proper  proceeding,  reinstate  the  lien,  other- 
wise the  issue  and  return  of  an  execution  would  become  an 
idle  and  unmeaning  ceremony.  (Carpenter  v.  Stilwell,  11 
N.  Y.  61-71.) 

_  Under  section  1251  of  the  Code  the  lien  of  the  plaintiff's 
judgments  upon  the  real  estate  and  chattels  real  of  the  de- 
fendant ceased  after  ten  years,  and,  hence,  when  the  last 
executions  were  issued  in  1894  they  were  not  and  could  not 
be  effective  to  reach  all  the  debtor's  property  or  to  exhaust 
the  legal  remedy.  The  return  on  these  executions  is  no 
evidence  that  the  defendant  did  not  have  at  that  time  abun- 
dant real  estate,  subject  to  sale  upon  execution,  with  which 
to  satisfy  the  judgments. 

The  court  is  authorized  in  these  proceedings  by  section 
2468  of  the  Code  to  appoint  a  receiver  of  all  the  debtor's 
property,  and  it  is  provided  that  when  the  receiver  quali- 
fies he  shall  become  vested  with  the  title  to  the  debtor's  real 
property  upon  filing  the  order  appointing  him  or  a  certified 
copy  thereof  in  the  county  where  the  real  estate  is  situ- 
ated.   But  this  provision  cannot  refer  to  real  estate  which 
is  not  bound  by  the  lien  of  any  judgment,  or  against  which 
no  execution  has  been  issued  upon  which  it  could  be  sold. 
As  to  real  estate  so  situated,  the  creditor  does  not  need  a 
receiver  or  any  other  equitable  relief.    A  court  of  equity 
will  never  appoint  a  receiver  for  the  purpose  of  doing  for 
the  creditor  what  he  may  do  for  himself.     (SoUory  v. 
Leaver,  L.  R.  [9  Eq.  C]  22;  Corey  v.  Long,  12  Abb.  Pr. 
[N.  S.J  434;  Orphan  Asylum  v.  McCartee,  Hop.  Ch.  435.) 
When  the  various  provisions  of  the  Code  authorizing 
these  proceedings  are  examined  and  considered  as  a  general 
scheme  to  take  the  place  of  the  former  bill  in  chancery, 
the  conclusion  is  reasonable  that  they  are  all  based  upon 
the  assumption  that  at  the  time  of  issuing  the  execution  the 
creditor  had  a  judgment  which  was  a  lien  on  the  debtor's 
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real  estate  and  chattels  real  which  would  make  the  return 
effective  to  exhaust  all  remedies  at  law.  They  were  not 
framed  to  meet  a  case  like  this,  where  at  best  the  execution 
could  reach  only  personal  property.  While  the  statute  in 
terms  permits  the  creditor  to  apply  for  the  order  within  ten 
years  from  the  return  of  an  execution  upon  the  judgment 
unsatisfied,  yet  it  must  mean,  according  to  every  fair 
analogy,  an  execution  which  is  effective  to  exhaust  the  rem- 
edy at  law,  and,  therefore,  must  refer  to  a  judgment  which 
is  a  lien  upon  real  estate. 

If  this  view  is  correct  it  follows  that  the  orders  appealed 
from  should  be  reversed,  and  the  orders  requiring  the  de- 
fendant to  appear  for  examination  before  the  referee  should 
be  vacated. 


RE  SUPPLEMENTARY  PROCEEDINGS  IN  FIRST  NAT.  BANK  v. 

CLARK. 

52  App.  Div.  601.     Decided  1900. 

Appeal  by  the  First  National  Bank  of  Albany  from  an 
order  vacating  an  order  requiring  Joseph  H.  Clark  to  ap- 
pear before  a  referee  and  be  examined  concerning  his 
property. 

Meewin,  J.  On  the  9th  day  of  March,  1900,  the  plain- 
tiff duly  obtained  against  the  defendant  a  judgment  for 
the  sum  of  $7,794.72,  and  a  transcript  thereof  was  on  the 
12th  of  March,  1900,  duly  filed  in  the  office  of  the  clerk  of 
the  county  of  Delaware  in  which  county  the  defendant  re- 
sided and  still  resides.  An  execution  against  the  property 
of  the  defendant  was  on  the  13th  of  March,  1900,  duly  is- 
sued upon  the  judgment  and  delivered  to  the  sheriff  of  Del- 
aware county.  On  the  5th  of  April,  1900,  the  plaintiff  ob- 
tained from  a  justice  of  the  Supreme  Court  an  order,  under 
section  2436  of  the  Code  of  Civil  Procedure,  requiring  the 
defendant  to  attend  before  a  referee  at  a  named  time  and 
place,  and  be  examined  concerning  his  property.  The  affi- 
davit upon  which  the  order  was  granted  stated  the  fore- 
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going  facts,  and  also  stated  that  the  execution  had  not  been 
returned;  that  the  judgment  was  wholly  unsatisfied;  that 
the  defendant  was  the  owner  of  certain  real  property  sit- 
uated in  that  county  which  was  applicable  to  the  payment 
and  satisfaction  of  the  judgment;  that  a  demand  in  behalf 
of  the  plaintiff  had  been  made  of  the  defendant  that  he  ap- 
ply the  said  property  to  the  payment  and  satisfaction  of 
the  judgment,  but  that  he  unjustly  neglected  and  refused, 
and  still  unjustly  neglects  and  refuses,  to  apply  the  same 
or  any  part  thereof  upon  the  judgment.  This  order  having 
been  duly  served  on  the  defendant,  he  made  a  motion  at 
Special  Term  to  set  it  aside.  This  motion  was  granted  and 
the  plaintiff  appeals. 

The  question  upon  this  appeal  is  whether  or  not  the  affi- 
davit, upon  which  the  order  was  granted,  was  sufficient  to 
justify  the  granting  of  the  order.  It  contained  only  the 
general  statement  that  the  defendant  had  certain  real  estate 
which,  upon  demand,  he  unjustly  refused  to  apply  towards 
the  satisfaction  of  the  judgment.  No  facts  or  circumstances 
are  stated  from  which  it  may  be  determined  whether  or  not 
there  has  been  an  unjust  refusal.  Such  a  statement  is,  as 
a  rule,  necessary.  (3  Rumsey  Pr.  412;  First  Nat.  Bank  of 
Eome  V.  Wilson,  13  Hun,  232.)  The  ordinary  remedy  of  the 
judgment  creditor  as  to  real  estate  is  to  sell  it  upon  execu- 
tion. That  remedy  was  available  here,  and  nothing  is 
shown  to  indicate  that  any  examination  of  the  defendant 
was  necessary  in  aid  of  that  remed}'.  We  are  not  referred 
to  any  authority  holding  that  the  judgment  debtor  must, 
upon  demand,  transfer  his  real  estate  to  his  judgment  cred- 
itor. The  authorities  are  in  the  other  direction.  (Sackett 
V.  Newton,  10  How.  Pr.  560 ;  First  Nat.  Bank  of  Canandai- 
gua  V.  Martin,  49  Hun,  573 ;  Bunn  v.  Daly,  24  id.  526 ;  Moyer 
V.  Moyer,  7  App.  Div.  523.) 

We  are  of  the  opinion  that  the  Special  Term  did  not  err 
in  holding  that  the  affidavit  was  insufficient  to  show  the  un- 
just refusal,  required  to  be  shown  in  order  to  entitle  the 
plaintiff  to  the  order. 

Order  affirmed. 
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MATTER  OF  FIRST  NAT.  BANK  v.  GOW.    No.  1. 
139  App.  Div.  576.     Decided  1910. 

Appeal  by  a  judgment  creditor  from  an  order  vacating 
an  order  for  the  examination  of  Artemas  Ward  as  a  third 
party,  made  pursuant  to  section  2441  of  the  Code  of  Civil 
Procedure. 

Laxjghlin,  J.  The  papers  on  which  the  order  for  the  ex- 
amination of  Ward  was  made  were  sufficient  to  entitle  the 
judgment  creditor  to  the  order,  which  was  duly  made  on 
an  ex  'parte  application.  The  moving  papers  on  the  appli- 
cation to  vacate  the  order  show  that  Ward  denies  that  he 
has  any  property  of  the  judgment  debtor,  and  that  the 
theory  upon  which  it  is  claimed  by  the  judgment  creditor 
that  he  has  such  property  is  that  he  and  the  judgment 
debtor  were  formerly  copartners  in  business,  and  that  on  the 
24th  day  of  October,  1907,  the  judgment  debtor  formally 
consented  in  writing  to  a  dissolution  of  the  firm  and  form- 
ally assigned  his  interest  therein  to  Ward  on  the  parol  un- 
derstanding, however,  that  as  soon  as  the  debts  of  the  firm 
and  the  judgment  debtor's  individual  debts  were  paid  from 
the  profits  of  the  business,  the  judgment  debtor  should  be 
fully  restored  to  his  rights  as  a  member  of  the  firm.  It 
appears  also  that  prior  to  the  time  the  proceedings  supple- 
mentary to  execution  were  instituted  Ward  denied  that  the 
judgment  debtor  retained  any  interest  in  the  firm,  or  in  its 
assets,  and  that  a  suit  had  been  brought  by  the  judgment 
debtor  to  set  aside  the  assignment  and  dissolution  agree- 
ment and  for  the  restoration  and  recovery  of  his  interest 
in  the  firm  and  in  its  property,  and  that  in  that  action  Ward 
had  interposed  an  answer  putting  in  issue  the  material 
allegations  of  the  complaint  and  claiming  that  the  dissolu- 
tion agreement  and  assignment  were  intended  to  be,  and 
were,  absolute  and  for  a  full  and  sufficient  consideration, 
and  further,  that  they  had  been  formally  confirmed  by  the 
judgment  debtor  and  he  had  released  Ward  from  all  lia- 
bility with  respect  thereto. 
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The  mere  fact  that  a  third  party,  whose  examination  is 
ordered  pursuant  to  the  provisions  of  section  2441  of  the 
Code  of  Civil  Procedure,  claims  that  he  has  no  property 
of  the  judgment  debtor,  or  that  he  is  the  owner  of  the  prop- 
erty which  it  is  claimed  belongs  to  the  judgment  debtor,  and 
that  in  consequence  the  judge  cannot  in  any  event  order  the 
property  delivered  to  the  sheriff  or  to  a  receiver  to  be  ap- 
plied on  the  judgment,  does  not  deprive  the  judgment  cred- 
itor of  the  right  to  continue  the  examination.     (3  Rumsey 
Pr.  [2d  ed.J  517,  562;  Eid.  &  Bull.  Supp.  Pro.  [3d  ed.J  166, 
169;  Matter  of  De  Leon,  63  App.  Div.  41.)     The  case  of 
Tompkins  County  Bank  v.  Trapp  (21  How.  Pr.  17)  to  the 
contrary  must  be  deemed  overruled  and  no  longer  author- 
ity.    By  the  provisions  of  sections  2432,  2434,  2435  and 
2436  of  the  Code  of  Civil  Procedure  the  legislature  has  con- 
ferred authority  upon  the  judge  to  order  a  judgment  debtor 
"  to  attend  and  be  examined  concerning  his  property  " 
after  the  issuance,  and  either  before  or  after  the  return  of 
execution  on  the  judgment  as  therein  provided,  and  said 
section  2432  and  section  2441  of  the  Code  of  Civil  Pro- 
cedure authorize  the  judge  after  the  issuance  and  either 
before  or  after  the  return  of  execution  on  satisfactory 
proof  that  ' '  any  person  or  corporation  has  personal  prop- 
erty of  the  judgment  debtor,  exceeding  ten  dollars  in  value, 
or  is  indebted  to  him  in  a  sum  exceeding  ten  dollars,"  to 
make  an  order  requiring  such  person  or  corporation  "  to 
attend  and  be  examined  concerning  the  debt,  or  other  prop- 
erty, ' '  and  it  is  provided  in  said  section  2432  that  such  pro- 
ceeding against  a  third  party  may  be  pursued  either  alone 
or  simultaneously  with  the  proceeding  against  the  judgment 
debtor.     It  is  true  that  it  is  provided  by  section  2447  of  the 
Code  of  Civil  Procedure  that  where  it  appears,  ' '  from  the 
examination  or  testimony,  taken  in  a  special  proceeding 
authorized  "  by  the  article  in  which  said  section  is  con- 
tained, which  provides  for  two  classes  of  special  proceed- 
ings, namely,  one  against  the  judgment  debtor,  and  the 
other  against  a  third  party,  "  that  one  or  more  articles  of 
personal  property,  capable  of  delivery,"  are  in  the  posses- 
sion or  under  the  control  of  a  person  other  than  the  judg- 
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ment  debtor,  but  the  judgment  debtor's  right  to  the  pos- 
session thereof  is  not  "  substantially  disputed,"  the  judge 
may,  as  therein  provided,  make  an  order  directing  that  the 
property  be  delivered  to  a  receiver,  or  if  no  receiver  has 
been  appointed,  then  to  the  sheriff.  It  does  not  necessarily 
follow,  however,  that  the  examination  may  not  be  pro- 
ceeded with  after  it  appears  that  the  right  of  the  judgment 
debtor  to  the  possession  of  the  property  is  "  substantially 
disputed,"  for,  as  has  been  seen,  the  third  party  order 
may  have  been  obtained  without  obtaining  an  order  against 
the  judgment  debtor,  and  it  is  contemplated  by  section  2464 
of  the  Code  of  Civil  Procedure  that  a  receiver  may  be  ap- 
pointed after  an  order  for  the  examination  of  a  third  party 
has  been  made,  and  before  any  order  for  the  examination 
of  the  judgment  debtor  has  been  obtained.  (See  3  Eumsey 
Pr.  [2d  ed.]  515,  584.)  I  think  it  is  now  the  accepted  prac- 
tice that  ordinarily  the  examination  of  a  third  party  with 
respect  to  the  property  of  the  judgment  debtor,  even 
though  he  claims  title  thereto,  may  be  as  thorough  and 
complete  with  respect  to  the  basis  of  his  claim  of  title  as 
an  examination  of  the  judgment  debtor  with  respect  to  his 
property,  and  that,  although  the  judge  cannot,  if  the  title 
be  disputed,  direct  that  the  property  be  applied  on  the  exe- 
cution, a  receiver  may  be  appointed  who  may  maintain  an 
action  to  recover  the  property  or  set  aside  any  bill  of  sale 
or  other  assignment  thereof  made  by  the  judgment  debtor. 
*  *  *  There  is,  however,  no  absolute  right  to  an  order 
for  the  examination  of  a  third  party  unless  the  property 
be  such,  that  if  the  claim  of  the  judgment  creditor  with  re- 
spect thereto  were  conceded  the  judge  could  order  the  prop- 
erty delivered  to  a  receiver  or  to  the  sheriff,  and  unless 
such  course  be  necessary  for  the  protection  of  the  rights 
of  the  judgment  creditor.  (Fiero  Spec.  Pro.  [2d  ed.]  941, 
and  cases  cited.  See  also  Matter  of  Ehrich  v.  Eoot,  134 
App.  Div.  432;  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368.) 
Moreover,  it  is  contemplated  that  there  must  be  a  bona  fide 
claim  by  the  judgment  creditor  that  the  third  party  has  in 
his  possession  some  specific  personal  property  of  the  judg- 
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ment  debtor  which  is  capable  of  delivery  to  warrant  the 
judge  in  granting  the  order  or  permitting  it  to  stand. 
(Matter  of  Ehrich  v.  Roof,  134  App.  Div.  432.)  Here  at 
most  the  claim  is  not  that  Ward  had  any  specific  property 
of  the  judgment  debtor,  but  that  the  latter  has  an  interest 
merely  in  the  firm  and  in  its  property,  of  which,  however, 
on  no  theory  is  he  entitled  to  possession.  In  Lowther  v. 
Lowther  (110  App.  Div.  122)  prior  to  the  examination  the 
judgment  creditor  had  brought  an  action  against  the  third 
party  to  recover  the  property  concerning  which  it  was 
sought  to  examine  him,  and  that  action  was  pending  unde- 
termined at  the  time.  In  that  action  the  judgment  cred- 
itor could  have  obtained  an  order  for  the  examination  of 
the  defendant  before  trial.  He  did  not  need  the  examina- 
tion of  the  defendant  as  a  third  party  either  to  determine 
whether  he  held  property  which  the  judge  might  order  ap- 
plied on  the  execution  or  to  determine  whether  there  was 
sufficient  ground  to  warrant  the  appointment  of  a  receiver 
to  bring  an  action  to  recover  the  property,  for  he  knew  that 
an  adverse  interest  was  claimed  and  he  had  already  made 
an  election  to  sue.  The  court,  therefore,  not  for  want  of 
authority  to  continue  the  examination,  but  in  the  exercise 
of  judicial  discretion,  left  the  judgment  creditor  to  his 
remedy  for  an  examination  in  the  action. 

In  the  case  at  bar,  however,  there  appears  to  have  been 
no  necessity  for  the  third  party  order.  Before  it  was  ob- 
tained the  judgment  debtor  had  been  fully  examined  before 
a  referee  with  respect  to  the  copartnership  dissolution 
agreement  and  the  assignment  of  his  interest  in  the  firm 
and  in  its  property  to  Ward  and  a  subpoena  duces  tecum 
had  been  issued  to  Ward  to  appear  as  a  witness  and  be  ex- 
amined before  the  referee  and  to  produce  all  papers  relating 
to  the  agreements  between  him  and  the  judgment  debtor 
pursuant  to  the  provisions  of  section  2444  of  the  Code 
of  Civil  Procedure,  which  provides  with  respect  to  such  a 
reference,  among  other  things,  as  follows :  ' '  Either  party 
may  be  examined  as  a  witness  in  his  own  behalf  and  may 
produce  and  examine  other  witnesses  as  upon  the  trial  of 
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an  action."    Ward  may  be  examined  as  fully  under  the 
subpcena  as  he  could  be  under  the  order,  and,  therefore, 
there  is  no  necessity  of  examining  him  on  the  same  subject 
as  a  witness  in  one  proceeding  and  as  a  third  party  in  the 
other.     This  objection  is  not  obviated  by  the  fact  that  the 
same  referee  has  been  designated  in  each  proceeding.     The 
order  enjoined  him  from  transferring  any  property  of  the 
judgment  debtor,  but  it  does  not  appear  that  he  threatens 
to  dispose  of  any  of  the  property  claimed  by  the  judgment 
creditor  to  belong  to  the  judgment  debtor,  and  if  he  did  the 
same   authority  exists  for  enjoining  a   transfer  by  him 
whether  he  be  proceeded  against  under  a  third  party  order 
or  not,  for  section  2451  of  the  Code  of  Civil  Procedure  pro- 
vides, among  other  things,  that  the  judge  "  may  make  an 
injunction  order  restraining  any  person  or  corporation, 
whether  a  party  or  not  a  party  to  the  special  proceeding, 
from  making  or  suffering  any  transfer  or  other  disposition 
of  or  interference  with  the  property  of  the  judgment  debtor 
or   the  property   or   debt   concerning  which   any  person 
is  required  to  attend  and  be  examined  until  further  direc- 
tion in  the  premises." 

For  these  reasons,  therefore,  the  order  should  be  af- 
firmed, but,  since  the  question  was  not  authoritatively 
settled,  without  costs. 

In  Carley  v.  Tod,  56  App.  Div.  170,  the  court  said :  "  Section  2441 
of  the  Code  of  Civil  Procedure  does  not  require,  in  order  to  give  the 
court  jurisdiction  to  grant  an  order  for  the  examination  of  a  third  party, 
that  proof  positive  shall  be  presented  that  the  third  party  sought  to  be 
examined  actually  has  possession  of  property  belonging  to  the  judgment 
debtor.  If  that  fact  were  actually  known  to  the  judgment  creditor,  then 
there  would  be  no  necessity  for  the  examination.  All  that  is  required, 
under  this  section,  is  that  proof  shall  be  presented  either  by  affidavit  or 
other  competent  written  evidence  '  to  the  satisfaction  of  the  judge  *  *  * 
that  any  person  or  corporation  has  personal  property  of  the  judgment 
debtor  exceeding  ten  dollars  in  value.' " 

Jurisdiction  to  make  an  order  requiring  a  debtor  or  third  person  to 
appear  before  himself  or  a  referee  and  be  examined  in  supplementary 
proceedings,  is  given  by  the  Code  to  a  judge,  and  not  to  any  court.  Code 
sec.  2434;  Douglass  v.  Mainzer,  40  Hun,  Tf. . 
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SMITH  V.  CUTTER. 

64  At>p.  Div.  412.     Decided  1901. 

Appeal  by  John  D.  Cutter  &  Company,  a  corporation 
bronglit  into  court  nnder  a  third  party  order,  denying  the 
motion  of  the  said  corporation  to  vacate  the  order  for  its 
examination. 

Sewbll,  J.  The  plaintiff  recovered  judgment  against 
John  D.  Cutter.  The  execution  issued  thereon  having  been 
returned  unsatisfied,  an  order  was  obtained  in  proceedings 
supplementary  to  the  execution  for  the  examination  of  the 
defendant.  Such  proceedings  were  had  that  Walter  E. 
"Warner  was  subsequently  appointed  receiver  of  the  de- 
fendant's property.  The  receiver  demanded  of  the  John 
D.  Cutter  Company  certain  silks  in  its  possession,  which 
the  defendant  had  testified  belonged  to  him,  and  the  de- 
mand was  refused.  The  plaintiff  thereupon  obtained  an 
order  for  the  examination  of  the  company  as  a  corporation, 
having  property  of  the  judgment  debtor,  and  the  company 
thereupon  obtained  an  order  to  show  cause  why  the  order 
directing  the  company  to  appear  for  examination  should 
not  be  vacated  and  set  aside.  The  motion  was  based  upon 
the  ground  that  the  appointment  of  the  receiver  not  only 
discontinued  the  proceedings  in  which  the  judgment  debtor 
was  examined,  but  operated  as  a  bar  to  a  proceeding  to 
examine  any  person  or  corporation  having  property  of  the 
judgment  debtor. 

The  order  for  the  examination  of  the  John  D.  Cutter 
Company  might  have  been  vacated  for  the  insufficiency  of 
the  affidavit  upon  which  it  was  made,  for  the  only  statement 
in  it  as  to  the  company  having  property  or  being  indebted 
was  "  that  the  John  D.  Cutter  Company  has  personal  prop- 
erty of  the  judgment  debtor  exceeding  ten  dollars  in  value, 
or  is  indebted  to  him  in  a  sum  exceeding  ten  dollars. ' '  This 
alternative  statement  alleged  neither  the  one  nor  the  other 
fact  necessary  to  justify  the  granting  of  the  order.  (Arnot 
V.  Wright,  55  Hun,  561 ;  Collins  v.  Beebe,  54  Hun,  318 ;  S. 
C.  27  N.  Y.  St.  Repr.  4.) 
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No  motion  was  made  to  set  aside  the  order  for  the  in- 
sufficiency of  the  affidavit.  If  it  had  been  it  would  without 
doubt  have  been  granted.  It  will  also  be  observed  that  the 
insufficiency  was  fully  supplied  by  the  direct  and  positive 
statement  as  to  the  property  in  the  affidavit  upon  which  the 
order  to  show  cause  was  granted.  The  Special  Term  did 
not,  therefore,  err  in  denying  the  appellant's  motion  to  set 
aside  the  order,  unless  the  appointment  of  the  receiver  ter- 
minated the  right  of  the  judgment  creditor  to  institute  a 
proceeding  for  the  examination  of  a  third  party. 

Section  2464  of  the  Code  of  Civil  Procedure  provides 
that  at  any  time  after  the  making  of  the  order  requiring  a 
judgment  debtor  to  appear  and  be  examined,  the  judge  to 
whom  the  order  is  returnable  may  make  an  order  appoint- 
ing a  receiver  of  the  property  of  the  judgment  debtor.  It 
also  provides  that  at  least  two  days  notice  of  the  applica- 
tion for  the  appointment  of  the  receiver  must  be  given  in 
every  case,  except  where  the  judge  dispenses  with  notice 
or  where  the  judgment  debtor  has  been  served  with  the 
order  requiring  him  to  appear  and  be  examined,  in  which 
case  the  application  may  be  made  on  the  return  day  of  the 
order  or  upon  the  close  of  the  examination  without  further 
notice  to  him.  It  is  apparent  from  the  language  of  this 
section  that  an  order  appointing  a  receiver  is  not  the  chief 
object  and  end  of  these  proceedings,  and  does  not  operate 
as  a  discontinuance.  Proceedings  supplementary  to  exe- 
cution take  the  place  of  a  creditor's  bill  of  the  Court  of 
Chancery,  which  involved  the  appointment  of  a  receiver 
and  an  order  from  a  judge  requiring  an  oral  examination 
and  discovery  before  a  judge  or  referee.  The  appointment 
of  a  receiver  under  rule  191  of  the  Court  of  Chancery  was 
ordinarily  the  first  step  taken  on  the  appearance  of  the  de- 
fendant before  the  master.  After  the  receiver  was  ap- 
pointed the  debtor  was  examined  and  required  to  deliver 
to  the  receiver  the  property  discovered  on  such  exam- 
ination. 

In  People  ex  rel.  Fitch  v.  Mead  (29  How.  Pr.  360,  366), 
Judge  Smith  says :     "  I  do  not  see  why  this  is  not  the 
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proper  practice  now.  *  *  *  if  the  receiver  is  not  gener- 
ally appointed  immediately  on  the  return  of  the  order  I 
suppose  it  is  omitted  to  save  expense,  but  I  have  no  doubt 
that  the  officer  instituting  and  conducting  these  proceed- 
ings supplemental,  may  appoint  the  receiver  at  any  time 
while  the  proceedings  are  pending  before  him  in  his  dis- 
cretion. *  *  *  It  cannot  be,  therefore,  that  he  must  be 
compelled  to  wait  till  a  protracted  examination  of  the  judg- 
ment debtor  is  finished,  protracted,  perhaps,  for  the  very 
purpose  of  defeating  the  object  of  the  proceedings  by  judg- 
ment, by  allowing  his  assets  to  be  scattered  and  seized  by 
other  creditors  before  the  prosecuting  creditor  could  have 
the  receiver  appointed,  and  it  cannot  be  that  he  loses  all 
right  to  discover  from  the  judgment  debtor  after  the  ap- 
pointment of  such  receiver.  I  can  see  no  principle  or  rea- 
son upon  which  such  a  claim  can  be  founded,  and  it  is  in 
clear  conflict  with  the  object  and  intent  of  this  whole 
proceeding. ' ' 

If  an  order  appointing  a  receiver  terminated  the  pro- 
ceeding in  which  he  was  appointed,  it  would  not  prevent 
the  judgment  creditor  from  pursuing  another  proceeding 
to  examine  a  third  party  having  property  of  the  judgment 
debtor.  Section  2432  of  the  Code  provides  for  three  dis- 
tinct remedies,  each  of  which  is  a  special  proceeding. 
First.  An  order  made  against  a  judgment  debtor  after  the 
return  of  the  execution;  second,  an  order  made  against  a 
judgment  debtor  after  the  issuing  and  before  the  return 
of  the  execution;  third,  an  order  made  after  the  issuing, 
and  either  before  or  after  the  return  of  the  execution, 
against  a  person  who  has  property  of  the  judgment  debtor 
or  is  indebted  to  him.  It  also  provides  that  a  proceeding 
under  the  last  subdivision  may  be  pursued  either  alone  or 
simultaneously  with  the  proceeding  under  either  of  the 
others. 

It  is  apparent  from  the  provisions  of  these  sections  that 
when  an  affidavit  stating  the  jurisdictional  facts  is  pre- 
sented the  judgment  creditor  is  entitled  to  institute  a  pro- 
ceeding for  the  examination  against  a  person  who  has  prop- 
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erty  of  the  judgment  debtor,  independent  of  the  fact  that 
a  proceeding  for  the  examination  of  the  judgment  debtor 
is  pending  or  has  resulted  in  the  appointment  of  the 
receiver. 

The  order  appealed  from  should  be  affirmed. 

Where  the  execution  was  not  actually  returned  unsatisfied  until  after 
the  granting  of  the  order  which  erroneously  recited  it  to  have  been 
returned,  held,  that  as  the  proceedings  were  regular  on  their  face  the  order 
was  not  void  but  only  voidable  in  the  discretion  of  the  court.  Re  Lisner 
V.  Toplitz,  86  App.  Div.  1. 


MATHIAS  SCHENCK  AND  ANOTHER,  APPELLANTS,  v.  ARTHUR 
B.  IRWIN,  RESPONDENT. 

60  Hun,  361.    Decided  1891. 

Appeal  by  the  plaintiffs  Schenck  and  Pease  from  an 
order  of  the  county  judge  of  Steuben  county,  vacating  an 
order  previously  made  by  him  for  the  examination  of 
Francis  Irwin,  a  third  person  in  proceedings  supplemen- 
tary to  execution.    . 

DwiGHT,  P.  J.  The  judgment  was  docketed  as  a  judg- 
ment of  the  county  court  of  Steuben  county,  and  an  execu- 
tion was  issued  out  of  that  court  to  the  sheriff  of  that 
county,  where  the  judgment-debtor  then  resided,  and  was 
returned  unsatisfied.  Thereafter  the  judgment-debtor  re- 
moved to  Chemung  county,  and  while  he  was  residing  there 
proceedings  supplementary  to  the  above  execution  were 
instituted  before  the  county  judge  of  Steuben  county 
against  the  respondent  Francis  Irwin,  who  was  a  resident 
of  that  county,  as  a  person  having  property  of  the  judg- 
ment-debtor. He  appeared  pursuant  to  the  order  in  those 
proceedings,  and  was  examined  without  objection  on  his 
part,  but  subsequently  made  a  motion  before  the  same 
county  judge  to  vacate  the  order  for  his  examination.  That 
motion  was  granted,  and  from  the  order  of  the  county 
judge  of  Steuben  county,  so  vacating  Ms  former  order,  this 
appeal  was  taken. 
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The  objection  that  the  order  was  not  appealable  cannot 
be  maintained.     The  statute  (Code  of  Civ.  Pro.  §  2433,  snb. 
2)  makes  express  provision  for  an  appeal  from  "  an  order 
made  in  the  course  of  the  proceedings,"  "  where  (as  in  this 
case)    the   execution  was  issued  out  of  a  county  court." 
This  order  affected  the  substantial  right  of  the  judgment- 
creditors  to  collect  their  debt  out  of  property  of  the  judg- 
ment-debtor in  the  hands  of  a  third  person,  and  it  was  not 
an  order,  in  the  discretion  of  the  county  judge,  especially 
if  it  was  made,  as  we  may  suppose  it  was,  upon  the  ground 
that  he  had  no  jurisdiction  of  the  proceeding;  but  upon 
that  ground  we  think  the  order  appealed  from  was  prop- 
erly made  and  must  be  afBrmed.     The  affidavit  on  which 
the  first  order  was  made  was  sufficient,  on  its  face,  to  give 
jurisdiction  to  the  county  judge,  except  in  one  particular. 
It  did  not  show  that  the  execution  described  therein  had 
been  delivered  to  the  sheriff  of  the  county  where  the  judg- 
ment-debtor resided  at  the  time  the  affidavit  was  made  and 
the  proceeding  commenced.     This  was  required  by  the  pro- 
visions of  section  2458  of  the  Code.     That  section,  so  far 
as  applicable  to  this  case,  is  as  follows :   "In  order  to  en- 
title a  judgment-creditor  to  maintain  either  of  the  special 
proceedings  authorized  by  this  article  (and  the  proceeding 
in  question  was  one  of  them),  the  execution  must  have  been 
issued     *     *     *     either   (1)   to  the  sheriff  of  the  county 
where  the  judgment-debtor  has,  at  the  time  of  the  com- 
mencement of  the  special  proceedings,  a  place  for  the  regu- 
lar transaction  of  business  in  person;  or  (2)  if  the  judg- 
inent-debtor  is  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  he  resides."     The  affidavit  showed 
that  the  execution  had  been  issued  to  the  sheriff  of  the 
county  where  the  judgment-debtor  did  reside  when  the  exe- 
cution was  issued;  but  that  clearly  does  not  meet  the  re- 
quirement   of    the    provision    above    quoted.     The    word 
' '  then, ' '  in  the  second  subdivision  of  the  section,  evidently 
refers  to  the  "  time  of  the  commencement  of  the  special 
proceeding  "  mentioned  in  the  first  subdivision;  and  the 
use  of  the  present  tense  of  the  verbs  in  the  phrases  "  has 
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*■  '^  '^  a  place  of  business,"  "  is  then  a  resident,"  and 
"  where  he  resides/'  plainly  shows  that  the  reference 
throughout  is  to  the  present  residence,  etc.,  of  the  judg- 
ment-debtor, at  the  time  the  application  for  the  order  is 
made.  The  effect,  therefore,  of  the  provision,  as  applicable 
to  this  case,  is  that  in  order  to  give  to  the  county  judge 
jurisdiction  to  make  the  order  for  the  examination  of  the 
third  person,  the  afiSdavit  upon  which  it  is  made  must'show 
that  the  execution  upon  which  the  proceeding  was  based 
had  been  issued  to  the  sheriff  of  the  county  where  the  judg- 
ment-debtor then,  presently,  resided.  That  fact  does  not 
appear  by  the  affidavit  upon  which  the  order  was  granted, 
and  the  contrary  appeared  by  the  affidavit  upon  which  that 
order  was  vacated.  This  view  of  the  case  is  in  accordance 
with  the  reasoning,  if  not  necessarily  involved  in  the  de- 
cision, of  this  court  in  the  case  of  Merrill  v.  Allen  (13  N. 
Y.  St.  Rep.  20).  But  we  wish  to  put  our  conclusion  of  the 
want  of  jurisdiction  in  the  county  judge  in  this  case  more 
distinctly  upon  the  ground  that  the  proofs  showed  that  the 
execution,  which  was  alleged  as  the  basis  of  the  proceeding, 
was  not  issued  to  the  county  where  the  judgment-debtor 
resided  when  the  proceeding  was  commenced. 

The  objection  was  not  waived  by  the  attendance  of  the 
third  person  before  the  referee,  and  his  submission  to  the 
examination.  It  was  necessary  to  the  validity  of  his  order 
that  the  county  judge  should  have  jurisdiction  of  the  sub- 
ject-matter, and  that  jurisdiction  could  not  be  given  by 
consent. 

Order  affirmed. 


HANCOCK  Y.  SEAES. 
93  X.  y.  79.     Decided  1883. 


Appeal  b}'  defendant  from  an  order  of  the  General  Term 
affirming  an  order  fining  defendant  for  contempt  of  court 
in  disobeying  the  injunction  order  of  said  court  in  proceed- 
ings supplementary  to  execution. 
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Daxforth,  J.  The  plaintiff,  a  judgment  and  execution 
creditor  of  the  defendant  to  the  extent  of  $27.90,  for  the 
purpose  of  compelling  his  examination  instituted  supple- 
mentary proceedings  before  the  Erie  county  judge  on  the 
31st  day  of  August,  1882,  and  by  his  order  then  served,  the 
defendant  was  "  forbidden  from  making  or  suffering  any 
transfer  or  other  disposition  of,  or  interference  with  Ms 
property,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  until  further  direction  in  the  premises. ' '  Upon 
his  examination  before  a  referee  it  appeared  that  he  had 
no  money,  although  he  received  on  the  4th  of  September, 
1882,  $41.68  for  wages  earned  by  him  as  a  telegraph  oper- 
ator in  the  month  of  August.  These  facts  being  reported 
the  judge  required  the  debtor  to  show  cause  why  he  should 
not  be  adjudged  guilty  of  contempt  in  that  he  had  inter- 
fered with  his  property,  and  received  and  expended  the 
money  referred  to.  On  the  return  of  this  order  the  debtor 
showed  by  affidavit  that  he  had  a  wife  and  two  children 
dependent  upon  him  and  his  labor;  that  the  whole  of  his 
wages  were  not  more  than  adequate  for  their  support ;  that 
he  paid  $20  of  the  money  for  rent  "  to  prevent  the  expul- 
sion of  his  family  "  from  the  house  they  occupied,  and  the 
balance  in  purchasing  provisions  and  supplies  needed  for 
their  subsistence.  The  debtor  was  nevertheless  adjudged 
guilty  of  contempt  in  receiving  and  using  the  money  in 
question,  and  fined  the  sum  of  $35,  which  he  was  directed 
to  pay  to  the  plaintiff's  attorney,  who  upon  such  payment 
was  required  to  satisfy  the  judgment  on  which  the  proceed- 
ings hung. 

We  think  the  order  was  unwarranted.  The  proceedings 
were  under  title  12,  chap.  17,  art.  1,  of  the  Code  of  Civil 
Procedure,  entitled  "  Proceedings  supplementary  to  an 
execution  against  property."  This  statute  declares  that 
the  article  referred  to  does  not  authorize  the  seizure  of,  or 
other  interference  with,  the  "  earnings  of  the  judgment 
debtor  for  his  personal  services  rendered  within  sixty  days 
next  before  the  institution  of  the  proceedings,"  "  where  it 
is  made  to  appear  by  his  oath,  or  otherwise,  that  those  earn- 
ings are  necessary  for  the  use  of  a  family,  wholly  or  partly 
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supported  by  Ms  labor."     (§  2463.)     Such  was  the  case 
here.     Nor  was  it  necessary  for  the  debtor  to  bring  the 
facts  constituting  exemption  to  the  attention  of  the  judge 
or  court,  before  applying  his  earnings  to  relieve  the  neces- 
sities of  his  family.     Such  a  course  would  cause  delay,  per- 
haps suffering,  to  his  family,  and  we  think  the  intent  of  the 
statute  is  answered  by  putting  upon  the  debtor  the  burden 
of  justifying  its  use  when  called  upon  to  transfer  the  money 
to  a  sheriff  (§  2447),  or  a  receiver.     (Id.)     Here  no  re- 
ceiver had  been  appointed,  nor  could  one  be  until  upon  the 
examination  of  the  debtor,  or  otherwise,  property  appli- 
cable to  payment  of  the  judgment  was  discovered.     Failing 
in  that  the  creditor  might  be  required  to  pay  costs  to  the 
debtor.     (§  2456.)     But  if  he  succeeded  the  creditor  could 
have  neither  debt  nor  costs,  save  from  such  property  as 
might  come  to  the  hands  of  the  sheriff  or  receiver.   (§  2455.) 
Moreover  before  a  receiver  could  be  appointed  the  debtor 
must  be  given  at  least  two  days  notice  of  the  application 
(§  2464),  and  it  would  be  sufficient  if  upon  the  hearing  he 
showed  cause  why  his  earnings  should  not  be  seized  or 
interfered  with. 

In  the  case  before  us  the  creditor,  by  a  short  cut,  has 
evaded  the  liability  and  the  conditions  of  these  provisions, 
without  discovering  property  applicable  to  the  payment  of 
the  judgment,  or  being  entitled  to  a  receiver.  He  not  only 
avoids  payment  of  costs  to  the  debtor,  but  has  secured  his 
debt  by  the  imposition  of  a  fine  and  the  possible  imprison- 
ment of  the  person  of  his  debtor,  thus  not  only  defeating 
the  humane  policy  of  the  law  which  permits  the  application 
of  the  debtor's  earnings  to  the  support  of  his  family,  but 
depriving  him,  during  the  discretion  of  the  judge,  of  the 
opportunity  of  earning  more. 

We  are  referred  by  the  respondent  to  Newell  v.  Cutler 
(19  Hun,  74),  as  a  case  supporting  the  order  appealed  from. 
It  is  properly  cited  to  that  end,  but  it  goes  upon  the  theory 
that  the  debtor  should  have  left  his  wages  uncollected  until 
the  injunction  was  dissolved,  or  supplementary  proceed- 
ings closed.     That  does  not  seem  to  be  the  policy  of  the 
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law,  and  we  think  the  debtor  should  not  be  required  to 
waste  the  fruits  of  his  labor  in  litigation  over  the  order, 
or  leave  in  the  hands  of  his.  employer  money  to  which  the 
creditor  could  not  be  entitled  and  the  use  of  which  the  sup- 
port of  his  family  requires. 

The  order  of  the  Supreme  Court  and  county  judge  should 
be  reversed,-  and  the  motion  to  punish  the  debtor  for  con- 
tempt denied,  with  costs  and  costs  of  this  appeal. 

The  injunction  does  not  forbid  the  disposition  of  property  acquired 
by  the  debtor  after  the  service  of  the  order  upon  him,  and  the  proceeds 
of  exempt  pr&perty  sold  by  him  after  service  of  the  order  are  exempt 
for  a  reasonable  time.    McGivney  v.  Childs,  41  Hun,  607,  and  cases  cited. 

The  proceedings  "  are  directed  against  property  which,  at  the  time  of 
the  order  for  his  examination,  the  judgment  debtor  has  in  his  possession 
or  under  his  control,  or  which  is  actually  due  him,  and  no  property  subse- 
quently acquired  and  no  future  earnings  of  any  kind  and  no  earnings  for 
personal  service  rendered  within  sixty  days  preceding  such  order,  if  neces- 
sary for  the  use  of  his  family,  can  be  reached."  Freedman,  J.,  Re 
Application  of  The  Trustees,.  22  Misc.  645;,  Kroner  v.  Keilly,  49  App. 
Div.  41. 

After  acquired  property  can  only  be  reached  by  execution  or  by 
instituting  a  second  proceeding.  Chamberlain  v.  McCarthy,  36  St.  R. 
60;  Schermerhorn  v.  Owens,  29  Misc.  674. 


LQOMIS  V.  THE  PEOPLE. 
19  Hun,  601.    Decided  1880. 

Writ  of  Eerob  to  the  Court  of  Sessions  of  Jefferson 
county.  The  prisoner  was  indicted  and  convicted  of  con- 
veying and  disposing  of  his  property  with  intent  to  de- 
fraud his  creditors. 

Hardin,  J.  *  *  *  The  prisoner  was  sworn  as  a  witness  in 
his  own  behalf,  and  the  learned  district  attorney  cross-ex- 
amined him,  and  drew  from  him  the  fact  that  he  had  been 
previously  examined  before  one  Gilbert,  in  proceedings 
supplementary  to  execution.  The  prisoner  stated  his.  sig- 
nature to  the  examination  and  evidence  to  be  genuine.  That 
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was  objected  to  by  the  prisoner's  counsel,  as  prohibited  by 
statute,  as  incompetent  and  immaterial.  The  court  over- 
ruled the  objection  and  exception  was  taken  by  the  pris- 
oner. Then  the  witness  said  he  signed  the  evidence  taken, 
and  the  district  attorney  quoted  from  the  minutes  of  that 
former  examination,  and  the  witness  was  asked  as  to  which 
was  true,  statements  made  upon  this  trial  or  statements 
in  the  evidence  quoted  from  the  supplementary  pro- 
ceedings. 

Section  292*  of  the  Code  of  Procedure  regulating  supple- 
mentary proceedings  provides,  viz. :  "No  person  shall, 
on  examination  pursuant  to  this  chapter,  be  excused  from 
answering  any  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud ;  but 
his  answer  shall  not  be  used  as  evidence  against  him  in  any 
criminal  proceeding  or  prosecution. "    *    *    * 

By  quoting  his  ansAvers  in  the  supplementary  proceed- 
ings and  contrasting  them  with  his  evidence  upon  this  trial, 
and  asking  him  which  were  true,  the  ' '  answers  ' '  were  used 
in  this  criminal  prosecution  against  the  prisoner  and  in 
violation  of  the  provision  of  section  292  of  the  Code  of 
Procedure.  The  ruling  and  the  reception  of  such  evidence 
or  portions  of  his  "  answers  "  were  erroneous.  (Forbes 
V.  Willard,  54  Barb.  520;  Barber  v.  People,  17  Hun,  366.) 

The  evidence  in  the  supplementary  proceedings  was  not 
voluntary;  the  law  required  him  to  "  answer."  (Code  of 
Pro.  §  292;  People  v.  Hendrickson,  1  Park.  C.  R.  406.) 

We  cannot  say  how  much  this  contrasting  of  the  state- 
ments made  by  the  prisoner  may  have  affected  his  credi- 
bility with  the  jury.  He  had  given  evidence  tending  to 
establish  his  innocence,  and  had  the  jury  believed  him,  they 
might  have  acquitted  instead  of  convicted  him  of  the  crime 
charged  in  the  indictment. 

Reversed  and  new  trial  ordered. 


*  Now  Code  Civ.  Pro.,  §  2460.  But  evidence  so  given  is  competent  in  a 
civil  action  afterward  brought  to  set  aside  a  fraudulent  conveyance  made 
by  the  debtor.    Wright  v.  Nostrand,  94  N.  Y.  32,  41. 
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WARD  V.  PETRIE. 

157  N.  Y.  301.     Decided  1898. 

Appeal  from  a  judgment  affirming  a  judgment  for  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion, 
for  a  new  trial. 

Jesse  Reed  recovered  a  judgment  for  $634.50  against 
Norman  Petrie  on  February  16,  1894.  Execution  issued 
at  once  and  was  returned  unsatisfied  on  February  21,  1894, 
and  supplementary  proceedings  were  instituted  on  Feb- 
ruary 23,  1894,  in  whicli  plaintiff  was  appointed  receiver 
March  10,  1894,  and  filed  his  bond  March  17,  1894.  The 
evidence  showed  that  on  February  16,  1894,  three  hours 
before  the  entry  of  judgment,  Norman  Petrie  executed  and 
delivered  to  his  sister.  Flora  Petrie,  a  chattel  mortgage 
upon  his  personal  property,  and  on  February  20,  he  trans- 
ferred to  her  as  mortgagee,  the  possession  of  his  farm. 

This  action  was  brought  to  recover  damages,  the  plain- 
tiff charging  that  these  and  other  acts  constituted  a  con- 
spiracy to  defraud  the  creditors  of  Norman  Petrie. 

Vann,  J.  This  action  is  an  excursion  by  a  receiver  into 
a  new  field.  It  is  an  action  at  law  brought  by  the  plaintiff^ 
as  receiver  in  supplementary  proceedings,  to  recover  dam- 
ages from  the  judgment  debtor  and  another  for  a  fraudu- 
lent conspiracy  to  prevent  the  collection  of  the  judgment 
creditor's  debt,  which,  although  in  existence,  was  not  in. 
judgment  at  the  time  the  conspiracy  was  formed  and  exe- 
cuted. As  the  authority  of  the  plaintiff  to  maintain  suck 
an  action  is  challenged,  it  becomes  necessary  to  examine 
the  statute  authorizing  his  appointment  and  governing  his; 
powers. 

The  Code  of  Civil  Procedure,  by  section  2464,  authorizes;, 
the  appointment  of  "  a  receiver  of  the  property  of  the 
judgment  debtor."  Section  2468  provides  that  "  the  prop- 
erty of  the  judgment  debtor  is  vested  in  a  receiver,  who- 
has  duly  qualified,  from  the  time  of  filing  the  qrder  ap-  ■ 
pointing  him,"  subject  to  certain  exceptions  not  now  ma- 
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terial.  When  the  receiver's  title  to  personal  property  has 
thus  become  vested  "  it  also  extends  back  by  relation,  for 
the  benefit  of  the  judgment  creditor  in  whose  behalf  the 
special  proceeding  was  instituted,  *  *  *  so  as  to  include 
the  personal  property  of  the  judgment  debtor,  at  the  time 
of  the  service  of  the  order."  (Id.  §  2469.)  If  it  appears 
from  due  proof  that  the  judgment  debtor  has  in  his  posses- 
sion, or  under  his  control,  money  or  personal  property  be- 
longing to  him,  or  that  a  third  person  has  possession  or 
control  of  the  same,  and  the  right  of  the  judgment  debtor 
is  not  substantially  disputed,  an  order  may  be  made  by  the 
judge  in  charge  of  the  proceeding  in  his  discretion,  for  the 
payment  of  the  money  or  the  delivery  of  the  property  to 
the  sheriff  or  to  a  receiver  if  one  has  been  appointed.  (Id. 
§  2447.)  The  receiver  is  subject  to  the  control  of  the  court 
out  of  which  the  execution  was  issued  (§  2471),  and.  his 
duties,  subject  to  such  control,  are  to  take  passession  of  the 
tangible  property  of  the  judgment  debtor,  not  exempt  by 
law,  and  convert  it  into  money  to  the  best  advantage ;  to 
collect  the  intangible  assets,  and  out  of  the  proceeds  to  pay 
fees  and  expenses  and  apply  the  balance  upon  the  debt  of 
the  judgment  creditor,  returning  the  remainder,  if  any,  to 
the  judgment  debtor.  He  represents  the  judgment  debtor, 
and  can  bring -any  action  relating  to  property  rights  that 
he  might  bring  because  he  has  his  title.  He  also  repre- 
sents the  judgment  creditor  in  equity  to  the  extent  neces- 
sary to  bring  actions  in  the  nature  of  a  creditor's  bill  to  set 
aside  fraudulent  transfers,  for  "  he  comes  in  by  the  act  of 
the  law  and  not  by  the  act  of  the  party."  (Porter  v.  Wil- 
liams, 9  N.  T.  142, 149 ;  Underwood  v.  Sutcliffe,  77  N.  T.  58, 
62;  Mandeville  v.  Avery,  124  N.  Y.  376,  385.)  He  is  trus- 
tee for  the  judgment  creditor  to  receive,  and  to  remove 
obstacles  by  equitable  procedure  so  that  he  may  receive  the 
property  of  the  judgment  debtor  and  apply  the  proceeds 
on  the  debt  which  is  the  foundation  of  his  authority.  He 
takes  the  legal  title  to  all  the  personal  property  of  the 
debtor,  whether  in  his  own  hands  or  in  the  hands  of  others, 
as  of  the  date  of  the  service  of  the  order  in  supplementary 
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proceedings,  but  not  s©  .as  to  affect  the  title  of  a  purchaser 
in  good  faith  or  the  payment  of  a  debt  in  good  faith.  (Code 
Civ.  Pro.  §  2469;  McCorkle  v.  Herrman,  117  N.  Y.  297, 
3Q2.)  The  title  to  property,  however,  transferred  by  the 
judgment  debtor  in  fraud  of  creditors,  prior  to  the  service 
of  the  order  for  examination  upon  him,  is  good  as  against 
the  receiver  until  he  has  caused  the  transfer  to  be  set  aside 
by  a  decree  in  equity.  (Bostwiek  v.  Menck,  40  N.  Y.  383.) 
Until  then  he  has  an  equitable  right  but  no  title.  While 
the  title  of  a  fraudulent  transferee  is  not  good  as  against 
the  sheriff  armed  "with  an  executiion  against  the  property 
of  the  judgment  debtor,  as  he  may  levy  upon  the  property, 
sell  it  and  mn  the  risk  of  being  able  to  prove  the  fraudu- 
lent nature  of  the  transaction  when  he  is  sued,  it  is  good 
as  against  the  receiver,  who  has  no  legal  process,  until  the 
transfer  is  formally  set  aside.  The  receiver  can  maintain 
an  action  against  the  judgment  debtor  in  conversioii,  where 
the  debtor  has  converted  property  after  it  became  vested 
in  the  receiver  (Gardner  v.  Smith,  29  Barb.  68)  ;  but  it  has 
been  held  that  he  cannot  maintain  replevin  "to  recover  ar- 
ticles of  personal  property  which  were  transferred  by  tlie 
debtor  in  fraud  of  his  creditors,  prior  to  the  appointment 
of  the  receiver.     (Pettibone  v.  Drakeford,  37  Hun,  628.) 

In  Metcalf  v.  Del  Valle  (64  Hun,  245)  it  was  held  that 
the  title  of  a  receiver  in  supplementary  proceedings  ex- 
tended only  to  the  property  which  the  judgment  debtor  had 
Avhen  the  receiver  was  appointed,  and  that  it  did  not  in- 
clude property  which  the  judgment  debtor  had  fraudulently 
transferred  prior  to  such  appointment.  When  the  case 
reached  this  court  it  was  affirmed  on  the  authority  of  Bost- 
wiek V.  Menck,  supra.  So  an  administrator  does  not  take 
legal  title  to  chattels  fraudulently  assigned  by  his  intes- 
tate, and  can  only  avoid  the  transfer  by  proceeding  in 
equity  under  the  statute  authorizing  it.  (Osborne  v.  Moss, 
7  Johns.  161;  Brownell  v.  Curtis,  10  Paige,  210.) 

If  the  plaintiff  can  maintain  this  action  at  law,  it  laust 
be  because  the  title  to  the  cause  of  action  vested  in  him  by 
virtue  of  his  appointment  as  "  receiver  of  the  property  of 
the  judgment  debtor."    (Code  Civ.  Pro.  §  2464.) 
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What  does  a  receiver  in  supplementary  proceedings  re- 
ceive? He  receives  simply  "  the  property  of  the  judgment 
debtor,"  according  to  the  express  command  of  the  statute. 
The  title  to  the  property  of  the  judgment  debtor  is  vested 
in  him,  and  he  is  entitled  to  ' '  receive  ' '  all  of  it,  except  such 
as  is  exempt  from  execution.  The  property  belonging  to, 
and  in  the  possession  of,  the  judgment  debtor  he  is  entitled 
to  take  without  legal  process,  and,  if  the  judgment  debtor 
resists,  to  apply  to  the  court  for  an  order  compelling  him  to 
'deliver  it.  In  addition  to  this,  however,  he  has  an  equitable 
Tight  to  property  fraudulently  transferred  by  the  judgment 
debtor,  and  can  reinstate  the  title  in  him  by  a  suit  in  equity 
and  then  receive  it.  If  such  property  is  voluntarily  sur- 
rendered by  the  transferee  upon  demand,  he  is  entitled  to 
take  it  and  dispose  of  it  the  same  as  if  it  had  never  been 
transferred.  If  it  is  not  voluntarily  surrendered  by  the 
transferee  upon  demand,  he  cannot  take  it  by  force,  but  by 
virtue  of  the  statute  he  is  entitled  to  maintain  an  action 
in  equity  to  set  aside  the  fraudulent  transfer,  so  that  he 
may  receive  the  property  which  in  equity  and  good  con- 
science belongs  to  the  judgment  debtor.  Such  an  action, 
Jiowever,  cannot  be  maintained  in  a  County  Court  for  the 
Tvant  of  jurisdiction  of  an  equitable  action  of  that  kind. 
(Code  Civ.  Pro.  §  340.)  There  is  no  statute  and  no  rule  of 
law  that  entitles  him  to  "  receive  "  anything  that  does  not 
belong  to  the  judgment  debtor,  who,  in  the  case  before  us, 
had  parted  with  title,  possession,  and  the  right  of  posses- 
sion before  the  receiver  was  appointed.  He  is  not  entitled 
to  receive  any  right  of  action  belonging  to  the  judgment 
creditor,  although  he  is  authorized  to  bring  an  action  to  set 
aside  fraudulent  transfers,  the  same  as  the  judgment  cred- 
itor himself  might  have  done.  We  find  no  case  holding  that 
lie  represents  the  judgment  creditor  to  the  extent  of  bring- 
ing an  action  at  law,  even  if  the  judgment  creditor  might 
have  brought  one,  to  recover  damages  for  a  fraudulent  con- 
spiracy to  prevent  the  collection  of  his  debt,  carried  into 
effect  before  the  proceedings  were  commenced  which  re- 
sulted in  the  appointment  of  the  receiver.    He  is  the  re- 
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ceiver  of  the  property  of  the  judgment  debtor,  not  of  the 
judgment  creditor,  and  such  a  right  of  action  is  the  prop- 
erty of  the  latter,  not  of  the  former.  He  represents  the 
creditor  only  with  reference  to  the  property  of  the  debtor, 
who  cannot  have  a  cause  of  action  against  himself.  The  de- 
fendants did  nothing  to  affect  the  title  of  the  receiver  after 
his  appointment,  for  the  fraudulent  transfer  was  complete 
even  as  to  possession  before  supplementary  proceedings 
were  commenced.  What  they  did  would  be  ineffectual  as 
against  his  equitable  right  to  the  property  transferred  when 
asserted  in  the  proper  manner,  for  he  could  follow  the  prop- 
erty in  equity,  at  least  until  it  reached  the  hands  of  a  bona 
fide  purchaser.  (Code  Civ.  Pro.  §  1871.)  So  far,  however, 
as  the  action  of  the  defendants  gave  a  right  of  action  at 
law  to  any  one,  it  was  to  the  judgment  creditor  only,  and 
that  right  did  not  pass  to  the  plaintiff  on  his  appointment, 
nor  did  he  represent  the  creditor  with  reference  to  it.  The 
judgment  creditor  could  not  assert  that  right  through  the 
plaintiff,  who  could  receive  under  the  statute  the  property 
of  the  judgment  debtor  only.  The  receiver  could  not  re- 
ceive a  right  of  action  for  a  tort  that  accrued,  if  at  all,  be- 
fore the  judgment  was  recovered  upon  which  his  title  was 
founded.     *     *     * 

The  plaintiff  claims  that,  as  the  defendants  did  not  raise 
the  question  of  his  capacity  to  sue  by  demurrer  or  answer 
under  sections  488  and  490  of  the  Code  of  Civil  Procedure, 
they  thereby  waived  the  right  to  claim  that  the  receiver 
cannot  maintain  this  action.  There  is  a  difference  between 
capacity  to  sue,  which  is  the  right  to  come  into  court,  and  a 
cause  of  action,  which  is  the  right  to  relief  in  court.  In- 
capacity to  sue  exists  when  there  is  some  legal  disability, 
such  as  infancy  or  lunacy  or  a  want  of  title  in  the  plaintiff 
to  the  character  in  which  he  sues.  The  plaintiff  was  duly 
appointed  receiver  and  has  a  legal  capacity  to  sue  as  such, 
and,  hence,  could  bring  the  defendants  into  court  by  the 
service  of  a  summons  upon  them  even  if  he  had  no  cause 
of  action  against  them.  On  the  other  hand,  an  infant  has 
no  capacity  to  sue,  and,  hence,  could  not  lawfully  cause  the 
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defendants  to  be  brought  into  court  even  if  he  had  a  good 
cause  of  action  against  them.  Incapacity  to  sue  is  not  the 
same  as  insufficiency  of  facts  to  sue  upon.  *  *  *  ^e 
think  that  the  plaintiff  had  capacity  to  sue,  but  that  his 
complaint  stated  no  cause  of  action  of  which  the  County 
Court  had  jurisdiction. 

Judgment  reversed  and  new  trial  granted. 

Wkere  a  mechianie's  lien  is  filed  after  supplementary  proceedings  have 
been  commenced  but  before  the  appointment  of  a  receiver  therein,  the 
equitable  lien  of  the  judgment-creditor  has  priority  over  the  mechanic's 
lien  and  the  title  of  the  receiver  antedates  it.  McCorkle  v.  Herrman,  117 
N.  T.  297. 

The  receiver  gets  no  title  to  real  property  but  only  the  right  to  posses- 
sion until  the  property  is  sold  under  execution  and  the  deed  is  delivered, 
or  the  lien  of  the  judgment  expires.  See  Chadeayne  v.  Gwyer,  83  App. 
Div.  403. 


CHAPTER  V. 
STATE  WRITS. 


1.  Habeas  Corpus.    Code  Civ.  Pro.  §§  1991-2066,  2307.    In- 
sanity Law,  §  93. 


PEOPLE  EX  REL.  TWEED  v.  LISCOMB. 
60  N.  Y.  569.     Decided  1875. 

Eeroe  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  to  review  judgment  affirming  upon 
certiorari  an  order  of  the  Court  of  Oyer  and  Terminer  in 
and  for  the  city  and  county  of  New  York,  dismissing  a  writ 
of  habeas  corpus  issued  upon  the  application  of  the  relator, 
and  remanding  him  to  custody. 

It  appeared  by  the  papers  that  the  relator,  William  M. 
Tweed,  was  confined  in  the  New  York  penitentiary  on  Black- 
well 's  Island,  of  which  the  defendant  was  warden.  At  a 
Court  of  Oyer  and  Terminer  held  in  and  for  the  city  and 
county  of  New  York,  the  relator  was  tried  upon  an  indict- 
ment containing  220  separate  and  distinct  counts,  each 
charging  a  misdemeanor,  to  wit,  a  neglect  of  duty  as  one 
of  the  board  of  auditors  of  claims  against  the  county  of 
New  York.    He  was  found  guilty  upon  204  of  the  counts. 

Upon  twelve  of  the  counts  the  court  sentenced  him  to 
twelve  successive  terms  of  imprisonment  of  one  year  each, 
and  to  fines  of  $250  each;  upon  other  counts  to  additional 
fines,  amounting  in  all  to  $12,500. 

The  maximmum  punishment  fixed  by  the  statute  under 
which  he  was  indicted  (2  R.  S.  p.  696,  §  38;  p.  697,  §  40)  is 
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one  year's  imprisonment  and  a  fine  of  $250.  By  virtue  of  a 
commitment,  issued  upon  said  judgment,  the  relator  was 
confined  in  said  penitentiary,  as  aforesaid,  and  having  been 
there  imprisoned  one  year,  and  having  paid  one  fine  of  $250, 
lie  made  application  for  a  writ  of  habeas  corpus  to  inquire 
into  the  legality  of  the  continued  imprisonment. 

Allen,  J.  The  question  of  gravest  import,  and  which  is 
to  be  considered  in  limine,  as  that  upon  which  the  jurisdic- 
tion of  the  court  to  consider  the  other  question  presented 
depends,  relates  to  the  office  and  effect  of  the  writ  of  habeas 
corpus,  under  our  system  of  jurisprudence,  and  the  stat- 
utes of  the  State  regulating  proceedings  under  it.  Belief 
from  illegal  imprisonment  by  means  of  this  remedial  writ 
is  not  the  creature  of  any  statute.  The  history  of  the  writ 
is  lost  in  antiquity.  It  was  in  use  before  Magna  Charta, 
and  came  to  us  as  a  part  of  our  inheritance  from  the  mother 
country,  and  exists  as  a  part  of  the  common  law  of  the 
State.  It  is  intended  and  well  adapted  to  effect  the  great 
object  secured  in  England  by  Magna  Charta,  and  made  a 
part  of  our  Constitution,  that  no  person  shall  be  deprived 
of  his  liberty  "  without  due  process  of  law."  (Const.,  art. 
I,  §6.) 

Whenever  the  virtue  and  applicability  of  the  writ  have 
been  attacked  or  impugned,  it  has  been  defended,  and  its 
vigor  and  efficiency  reasserted,  as  the  great  bulwark  of 
liberty.  The  statutes  which  have  been  passed  in  England 
from  the  time  of  Charles  II  (31  Car.  2,  ch.  2),  and  in  this 
State  from  the  time  of  its  first  organization,  have  not  been 
intended  to  detract  from  its  force,  but  rather  to  add  to  its 
efficiency.  They  have  been  intended  to  prevent  the  writ 
being  rendered  inoperative,  by  increasing  the  facilities  for 
procuring  it,  enlarging  the  class  of  officers  having  jurisdic- 
tion in  respect  of  it,  imposing  penalties  for  refusal  to  grant 
it,  or  to  obey  it,  and  providing  for  a  speedy  return,  and  a 
prompt  trial  and  discharge,  of  the  person,  if  not  held  ac- 
cording to  the  law  of  the  land.  (3  Bl.  Com.  135;  Ex  parte 
Watkins,  2  Peters,  193.)  The  earlier  statutes  of  this  State 
did  not  profess  to  deal  with  or  regulate  the  common-law 
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jurisdiction  over  tins  writ,  which  existed  in  the  Supreme 
Court  and  Court  of  Cliancery,  but  had  respect  only  to  the 
jurisdiction  conferred  by  statute  upon,  and  exercised  by 
judicial  officers  out  of  court. 

The  Revised  Statutes  regulate  the  exercise  of  this  juris- 
diction, as  well  by  courts  as  magistrates,  embracing  not 
only  cases  in  vacation,  but  in  term  time.  This  writ  cannot 
be  abrogated,  or  its  efficiency  curtailed,  by  legislative  ac- 
tion. Cases  within  the  relief  afforded  by  it  at  common  law 
cannot,  until  the  people  voluntarily  surrender  the  right  to 
this,  the  greatest  of  all  writs,  by  an  amendment  of  the  or- 
ganic law,  be  placed  beyond  its  reach  and  remedial  action. 
The  privilege  of  the  writ  cannot  even  be  temporarily  sus- 
pended, except  for  the  safety  of  the  State,  in  cases  of  re- 
bellion or  invasion.     (Const.,  art.  1,  §  4.) 

The  remedy  against  illegal  imprisonment  afforded  by 
this  writ,  as  it  was  known  and  used  at  common  law,  is 
placed  beyond  the  pale  of  legislative  discretion,  except  that 
it  may  be  suspended  when  public  safety  requires,  in  either 
of  the  two  emergencies  named  in  the  Constitution.  This 
provision  of  the  Constitution  is  a  transcript  of  the  former 
Constitution  of  the  State,  and  it  cannot  be  intended  that 
the  framers  of  the  Revised  Statutes,  by  which  the  practice 
of  the  courts  in  term  time  was  placed  under  the  same  regu- 
lations as  that  which  had  from  the  first  been  prescribed  for 
the  officers  upon  whom  power  had  been  conferred  from  time 
to  time  by  statute,  designed  to  interfere  with  the  principles 
governing  the  exercise  of  the  jurisdiction,  or  lessen  the 
value,  the  efficiency  or  importance  of  the  writ  itself,  which, 
in  respect  of  the  jurisdiction  of  the  Supreme  Court  and 
Court  of  Chancery,  was  beyond  the  reach  of  legislation. 

Bringing  the  procedure  in  term  time,  as  well  as  in  vaca- 
tion, within  the  same  general  rules,  removes  all  doubt  that 
the  intent  was  that  every  court  and  officer  having  power  to 
•  grant  a  writ  of  habeas  corpus,  and  to  pass  upon  the  legality 
of  an  imprisonment,  has  and  may  exercise,  in  the  forms  pre- 
scribed by  law,  all  the  power  exercised  at  common  law  by 
the  Court  of  King's  Bench  in  England,  and  the  Supreme 
Court  of  this  State,  as  the  corresponding  tribunal  with  us. 
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There  is  no  occasion  to  be  alarmed,  or  to  be  frightened 
out  of  our  propriety,  lest,  by  reason  of  the  number  of  magis- 
trates to  whom  this  great  power  has  been  committed,  the 
judgments  of  superior  courts  will  be  nullified,  and  judicial 
proceedings  rendered  nugatory,  so  far  as  they  interfere 
with  personal  liberty.  The  power  has  existed  in  many  in- 
ferior magistrates  for  more  than  three-fourths  of  a  century, 
and  the  laws  and  judgments  of  courts  have  been  executed 
without  unseemly  interruption  by  means  of  this  writ  of 
liberty,  and  although  a  third  of  a  century  since  a  distin- 
guished executive  of  this  State  called  the  attention  of  the 
Legislature  to  the  very  danger  now  invoked  as  a  reason  for 
so  construing  the  statute  as  to  contract  the  jurisdiction  of 
this  writ,  the  Legislature  did  not  participate  in  the  fears 
expressed,  and  suffered  the  statutes  to  remain  in  that  form, 
by  which  the  liberty  of  the  citizen  would  have  the  largest 
protection.  (3  Hill,  649,  note.)  It  is  no  new  feature  in  the 
law  that  inferior  magistrates  may,  when  thereunto  called, 
sit  in  judgment  upon  the  jurisdiction  of  the  highest  courts, 
when  their  process  or  judgments  come  collaterally  before 
them.  Trespass  will  lie  for  property  seized,  or  for  the  im- 
prisonment of  a  person  by  virtue  of  the  judgment  of  the 
highest  court  of  the  State,  if  it  has  not  jurisdiction  of  the 
person,  or  to  give  the  judgment,  and  a  justice  of  the  peace 
must  pass  upon  the  jurisdiction,  if  the  action  chances  to 
be  before  him  for  trial.  It  matters  not  what  the  general 
powers  and  jurisdiction  of  a  court  may  be ;  if  it  act  without 
authority  in  the  particular  case,  its  judgments  and  orders 
are  mere  nullities,  not  voidable,  but  simply  void,  protecting 
no  one  acting  under  them,  and  constituting  no  hindrance  to 
the  prosecution  of  any  right.  (Elliott  v.  Peirsol,  1  Pet. 
328.)  The  distinction  between  courts  of  limited  and  of  gen- 
eral jurisdiction  is  this,  that  when  their  acts  and  judgments 
are  relied  upon,  either  as  giving  a  right  or  furnishing  a 
defense,  jurisdiction  of  the  latter  is  presumed,  while  that 
of  the  former  must  be  proved ;  but  the  presumption  in  favor 
of  the  jurisdiction  of  the  court  of  general  jurisdiction  is 
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one  of  fact,  and  not  conclusive.  It  may  be  rebutted.  If  it 
depends  upon  the  existence  of  certain  facts,  and  the  court 
has  passed  upon  those  facts,  the  determination  is  conclu- 
sive until  its  judgment  has  been  reversed  or  set  aside,  and 
this  rule  is  as  applicable  to  the  judgments  of  inferior,  as  of 
superior  courts.  (Staples  v.  Fairchild,  3  Comst.  41;  Che- 
mung Canal  Bank  v.  Judson,  4  Seld.  254.)  There  is  nothing 
startling  in  the  application  of  these  well  recognized  prin- 
ciples to  proceedings  by  the  habeas  corpus,  in  favor  of  the 
citizen  restrained  of  his  liberty,  under  color  of  judicial  pro- 
ceedings, absolutely  void.  Neither  should  the  habeas  cor- 
pus act,  which  judges  have  "  revered  as  the  bulwark  of 
the  Constitution,  the  Magna  Charta  of  personal  rights,"  be 
shorn  of  its  power  and  its  glory  by  a  subtle  and  meta- 
physical interpretation;  rather  should  it  receive  a  liberal 
construction,  in  harmony  with  its  grand  purpose,  and  in  dis- 
regard, if  need  be,  of  technical  language  used.    *    *    * 

Persons  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  any  competent  trilDunal  of  civil  or 
criminal  jurisdiction,  or  by  virtue  of  any  execution  issued 
upon  such  judgment  or  decree,  are  expressly  excluded  from 
the  benefit  of  the  act.  (2  E.  S.  563,  §  22.)  And  if ,  upon  the 
return  of  the  writ,  it  appears  that  the  party  is  detained  in 
custody  by  virtue  of  such  judgment  or  decree,  or  any  exe- 
cution issued  thereon,  he  must  be  remanded.  (Id.,  567, 
§  40.)  Such  persons  are  deprived  of  their  liberty  "  by 
due  process  of  law,"  and  are  not  within  the  purview  of  the 
Constitution,  or  the  purposes  of  the  writ.  To  bar  the  ap- 
plicant from  a  discharge  from  arrest  by  virtue  of  a  judg- 
ment or  decree,  or  an  execution  thereon,  the  court  in  which 
the  judgment  or  decree  is  given  must  have  had  jurisdiction 
to  render  such  judgment.  The  tribunal  must  be  competent 
to  render  the  judgment  under  some  circumstances.    *    *    * 

*     *     *    _^As  well  at  common  law  as  under  the  statutes 

of  this  State,  if  the  party  is  detained  oiiprocess.  the  ex- 

-dstence  and  valTdityofthe  process  are~the  onlyvfacts_in_ia.- 

sue,  and  the  right  to  inquire  into  the  validity  of  the  process 

is  co-extensivewitETEat  which  is  "a^ltowed^in  an  action  ^or 
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falsejmerkiilli^t.  If  the  process  is  valid  on  its  face,  it 
will  be  deemed  prima  facie  legal,  and  the  prisoner  must 
assume  the  burthen  of  impeaching  its  validity  by  showing 
a  want  of  jurisdiction.  Error,  irregularity,  or  want  of 
form,  is  no  objection;  nor  is  any  defect  which  may  be 
amended  or  remedied  by  the  court  from  which  it  issues.  If 
there  was  nojegal  power  to  render  the  judgment  or  decree^ 
or  issue_the_process.  there  w^^-no-cojeapetent  court.  amLcon- 
sequently  no  judgment  or  process.  All  is  coram  non  judice 
and  void.  (See  3  Hill,  note,  supra,  pp.  659,  661  and  665,  and 
cases  cited.)  When  a  prisoner,  convicted  in  a  court  of  local 
limited  jurisdiction  sought  to  be  discharged  on  habeas 
corpus,  on  the  ground  that  the  offense  was  committed  with- 
out the  jurisdiction  of  the  court,  the  application  was  denied, 
for  the  reason  that  the  indictment  charged  the  locus  in  quo 
to  be  within  the  jurisdiction  of  the  court,  and  that  fact  must 
have  been  found  by  the  jury,  if  traversed,  or  the  jurisdic- 
tion was  admitted,  the  court  holding  that  the  truth  of  the 
record  could  not  be  impeached  on  habeas  corpus.  The  gen- 
eral principle  that  the  want  of  jurisdiction  appearing,  upon 
the  record  would  be  good  cause  for  a  discharge,  was  not 
questioned.  {In  re  Newton7~lt)  C.  B.'977)  Eex  v.  CoUyer 
(Sayer,  44),  was  a  habeas  corpus  for  the  discharge  of  per- 
sons in  execution  under  a  judgment  which  was  illegal,  be- 
cause in  excess  of  the  power  of  the  court.  The  Court  of 
Quarter  Sessions  had  jurisdiction  of  the  otfense,  and  of  the 
persons  of  the  accused,  but  the  judgment  upon  an  indict- 
ment for  an  assault  was  imprisonment  one  month,  and 
that  the  defendants  ask  pardon  upon  their  knees  of  the 
prosecutor,  and  cause  an  account  of  the  sentence  to  be 
printed  in  the  Daily  Advertiser,  and  not  to  be  discharged 
out  of  prison  until  the  judgment  had  been  fully  performed. 

The  judgment  was  held  illegal,  except  the  imprisonment, 
and  the  defendants  were  discharged,  and  were  not  put  to 
their  writ  of  error.    *    *    * 

[The  opinion  then  shows  that  the  maximum  sentence  the 
court  had  power  to  impose  upon  the  relator  was  imprison- 
ment for  one  year  and  a  fine  of  $250.] 
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Neither  the  cause  of  justice  nor  of  true  reform  can  be 
advanced  by  illegal  and  void  acts,  nor  doubtful  experiments 
by  courts  of  justice,  in  any  form,  or  to  any  extent.  Prom 
some  expressions  of  judges,  and  the  remarks  of  textwriters, 
there  was  some  color  for  the  idea  that  several  distinct  of- 
fenses could  be  tried  at  the  same  time.  But  there  was  no 
real  or  true  warrant  in  this  State  for  several  and  distinct 
judgments  upon  a  single  indictment  in  the  law,  and  for 
that  reason  the  prisoner  should  have  been  discharged  upon 
the  expiration  of  the  imprisonment  for  one  year  and  the 
payment  of  a  fine  of  $250. 

The  judgment  and  orders  of  the  Supreme  Court  and  of 
the  Oyer  and  Terminer  must  be  reversed,  and  the  prisoner 
discharged. 

See,  also,  People  ex  rel.  Perkins  v.  Moss,  187  N.  Y.  410.  This  is  the 
remedy  where  bail  is  denied.  People  ex  rel.  Cowley  v.  Bowe,  58  How. 
Pr.  393.  A  pei-son  at  large  on  bail  cannot  have  the  writ  for  he  is  not 
actually  in  custody  or  under  restraint.  People  ex  rel.  Albert  v.  Pool,  77 
App.  Div.  148.  As  to  when  the  United  States  courts  will  grant  the  writ 
to  a  prisoner  confined  by  State  authorities  see  Boske  v.  Comingore,  177 
U.  S.  459,  466. 

Where  it  appears  that  the  prisoner  was  duly  convicted  of  a  crime  but 
was  illegally  sentenced,  the  court  is  not  bound  to  discharge  the  prisoner 
but  may  remand  him  for  proper  sentence.  People  ex  rel.  Kelly,  97 
N.  Y.  212. 


PEOPLE  EX  REL.  KEATOR  v.  MOSS. 
6  App.  Div.  414.     Decided  1896. 

Appeal,  by  Theodore  Moss  from  an  order  of  the  Supreme 
Court  directing  a  reference  to  take  testimony  upon  the  re- 
turn to  a  writ  of  habeas  corpus. 

RuMSEY,  J.  This  is  a  proceeding  to  determine  the  right 
to  the  custody  of  the  two  children  of  the  relator.  It  was 
commenced  by  habeas  corpus.  A  return  was  made  which 
set  up  a  former  adjudication  on  the  subject,  made  by  the 
Superior  Court  some  three  years  before  the  present  pro- 
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ceeding  was  begun.  To  that  return  a  traverse  was  filed, 
and  some  further  proceedings  were  had  which  will  be  re- 
ferred to  subsequently.  Thereupon  the  order  appealed 
from  was  made,  which  was,  substantially,  that  the  matter 
was  referred  to  a  referee,  with  directions  to  take  the  testi- 
mony and  report  the  same  to  the  judge  who  made  the 
order. 

The  first  question  presented  is,  whether  the  order  is  an 
appealable  one.  An  examination  of  that  question  requires 
an  investigation  into  the  nature  of  the  proceeding.  The 
proceeding  in  its  commencement  was  made  by  habeas 
corpus.  It  was  begun  by  the  service  of  a  petition  and  the 
issue  of  a  writ  as  prescribed  by  the  Code  of  Civil  Proced- 
ure, and  thus  far  it  has  proceeded,  in  all  respects,  under 
the  provisions  of  that  statute.  It  has  been  claimed  that  the 
proceeding,  in  its  nature,  is  not  one  of  habeas  corpus,  but 
that  the  writ  of  habeas  corpus,  having  exercised  its  func- 
tion by  bringing  the  children,  whose  detention  was  being 
inquired  into,  before  the  court,  has  become  functus  officio, 
and  that,  thereafter,  the  proceeding  is  one  upon  the  equity 
side  of  the  court,  not  governed  by  any  particular  statute. 
This  view,  we  think,  cannot  be  maintained.  The  nature  of 
this  proceeding  for  the  custody  of  children  has  been  exam- 
ined many  times.  It  has  been  settled  law  in  this  State  and 
in  England  that  there  is  no  other  proceeding  at  common  law 
to  inquire  into  the  custody  of  children  than  that  by  habeas 
corpus.  The  matter  was  the  subject  of  investigation  in  The 
People  ex  rel.  Barry  v.  Mercein  (8  Paige,  47,  55),  where  a 
writ  of  habeas  corptis  was  sued  out  before  the  chancellor. 
It  became  necessary  for  the  chancellor,  in  that  case,  in  de- 
termining the  question  as  to  what  were  his  powers,  with 
reference  to  the  disposition  of  the  child,  to  examine  into 
the  nature  of  the  proceeding  before  him.  He  clearly  states 
that  the  proceeding  is  before  him  only  by  virtue  of  his 
common-law  powers  as  chancellor,  and  is  not  one  pending 
upon  the  equity  side  of  the  court.  These  views  were  re- 
iterated by  him  subsequently,  when  the  same  question  came 
up  between  the  same  parties  upon  another  writ  of  habeas 
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corpus  in  Mercein  v.  People  ex  rel.  Barry  (25  Wend.  95). 
In  each  of  these  cases  the  chancellor  evidently  desired  to 
find  some  way  in  which  it  would  be  practicable  for  him  to 
decide  the  case  presented,  upon  the  rules  laid  down  by  the 
court  of  equity  with  regard  to  the  custody  of  children,  but 
he  was  prevented  from  doing  so  because  he  was  bound  by 
the  rules  prescribed  in  such  cases  in  habeas  corpus  pro- 
ceedings. The  only  question  which  the  chancellor  made  in 
either  case  was,  whether  or  not  the  court  was  at  liberty  to 
proceed  under  the  common-law  system  of  procedure,  or  was 
bound  to  proceed  according  to  the  rules  laid  down  by  the 
Revised  Statutes. 

An  examination  of  the  cases  will  show  that  the  English 
Court  of  Chancery  only  claimed  the  right  to  inquire  into 
the  custody  of  children  by  virtue  of  the  delegated  power 
from  the  crown  as  parens  patriae,  and  not  by  virtue  of  any 
other  common-law  jurisdiction.    *    *    * 

The  question  of  the  jurisdiction  of  the  Court  of  Chancery 
was  finally  examined  in  England,  in  the  case  of  Wellesley 
V.  Wellesley  (2  Bligh  [N.  S.],  130)  by  the  House  of  Lords, 
and  the  conclusion  there  was,  that  such  jurisdiction  was 
received  by  the  court  as  a  part  of  the  great  seal,  and  as 
representing  the  king  as  parens  patriae. 

A  proceeding  which  begins  as  one  by  habeas  corpus  does 
not  lose  that  character  during  its  pendency,  and  it  must 
be  carried  on  in  conformity  with  the  rules  laid  down  by  the 
Legislature  governing  the  procedure  of  the  court  in  such 
cases.      *    *    * 

The  statute  says  that  the  writ  must  be  returned,  and  im- 
mediately after  the  return  of  the  writ  the  court  must  ex- 
amine into  the  facts  alleged  in  the  return.  (Code,  §  2031.) 
It  says  further  that  the  person  produced  upon  the  return 
of  the  writ,  may,  under  oath,  deny  any  material  allegation 
of  the  return  or  make  any  allegation  of  fact  showing  that 
his  detention  is  unlawful  or  that  he  is  entitled  to  his  dis- 
charge. (§2039.)  Proceedings  in  these  cases  are  not  gov- 
erned by  the  strict  rules  of  pleading  which  are  applicable 
to  civil  actions.    They  are  summary  in  their  nature,  and 
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the  only  requirement  is  that  there  shall  be  presented  to  the 
court  or  judge  some  facts  or  allegations  in  such  a  way  that 
he  may  know  that  the  allegations  of  the  return  are  denied. 
The  statute  does  not  say  that  such  denials  or  allegations 
must  be  by  way  of  formal  traverse  although  as  matter  of 
practice  they  are  made  by  a  traverse  to  the  return,  but 
they  may  be  made  by  affidavit,  or  they  may  even  be  made 
orally.  The  statute  doeis  not  prescribe  any  manner  in  which 
the  return  shall  be  denied.  The  question  was  presented  to 
the  Supreme  Court  under  the  Revised  Statutes,  the  provi- 
sions of  which  are  substantially  like  those  of  the  Code  of 
Civil  Procedure,  and  it  was  held  that  the  denial  might  be 
made  not  only  by  traverse  but  by  affidavit;  and  such  a 
denial  was  received  in  the  case  of  People  v.  Chegaray  (18 
Wend.  637,  641),  where  the  question  was  thoroughly  dis- 
cussed whether  denials  by  affidavit  might  or  might  not  be 
peraiitted.  In  that  case  Judge  Beonson,  delivering  the 
opinion  of  the  coiirt,  said  that  affidavits  not  only  of  the 
relator  but  of  other  people  would  be  received  for  the  pur- 
pose of  denying  the  return,  and  such  affidavits  were  con- 
sidered in  disposing  of  the  case. 

It  is  claimed,  however,  that  the  action  of  the  Superior 
Court  upon  the  former  writ  of  habeas  corpus  in  disposing 
of  the  custody  of  these  children  was  an  adjudication.  To 
a  certain  extent  that  is  undoubtedly  the  case.  But  it  oper- 
ates as  an  adjudication  only  upon  the  condition  of  affairs 
which  existed  at  the  time  the  former  writ  was  sued  out, 
which  it  appears  was  nearly  three  years  before  the  issu- 
ing of  the  present  one.  Upon  the  issue  of  a  new  writ  in 
another  proceeding  for  the  custody  of  the  children  the  re- 
lator is  always  at  liberty  to  show  that  a  new  condition  of 
things  has  arisen  whereby  the  custody  which  was  refused 
to  him  by  the  former  writ  could  properly  be  granted  to 
him  at  the  time  of  the  issue  of  the  new  writ.  (People  ex 
rel.  Barry  v.  Mercein,  3  Hill,  399.)  Indeed,  in  that  case 
it  was  held  that  the  presumption  that  the  adjudication  had 
lost  its  force  might  arise  simply  by  lapse  of  time  without 
any  new  allegations.  That  is  probably  not  the  case  here. 
It  was  probably  necessary  in  this  case  for  the  relator  to 
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make  some  allegations  with  regard  to  his  fitness  or  to  the 
unfitness  of  Mr.  Moss,  the  grandfather  of  the  children,  in 
whose  care  and  custody  they  were,  which  would  require  the 
court  to  examine  into  the  case  de  novo,  and  judge  whether 
or  not,  under  present  conditions,  it  was  proper  to  award  to 
him  the  custody  of  these  children.  Did  he  make  any  such 
allegations  ?  So  far  as  the  traverse  goes  the  relator  alleges 
that  Mr.  Moss  is  now  unfit  to  have  and  retain  the  custody 
of  the  children,  and  he  denies  the  allegation  set  forth  in 
the  return,  that  he  himself  is  unfit.  It  seems  to  us  that 
these  allegation  of  themselves  were  sufficient  to  raise  the 
issue.  But  if  they  were  not,  the  issue  might  have  been 
raised  by  affidavit,  and  it  appears  that  nearly  twenty  affi- 
davits were  read  for  the  express  purpose  of  showing 
whether  or  not  this  relator  was  a  proper  person  to  have 
the  custody  of  these  children.  What  the  allegations  in 
these  affidavits  were  we  are  not  permitted  to  know,  because 
the  appellant  has  not  seen  fit  to  bring  them  before  us.  All 
that  we  knoAV  on  the  subject  is  that  it  was  stated  by  the 
court  that  the  situation  had  changed  since  the  last  proceed- 
ing, and  that  affidavits  were  produced  for  the  purpose  of 
showing  that  fact.  If,  having  been  produced,  they  did  tend 
to  show  that  fact,  there  was  an  issue  upon  which  the  court 
was  required  to  pass,  and  with  regard  to  which  it  was 
proper  for  the  court  to  take  evidence  to  enable  it  to  pass 
understandingly. 

We  have  here,  then,  a  proceeding  summary  in  its  nature, 
in  which  formal  pleadings  are  not  required,  and  upon 
which  it  was  stated  by  the  court  that  an  issue  Bad  been 
made  to  arise,  where  papers  were  presented  for  the  pur- 
pose of  showing  that  there  was  such  an  issue,  and  upon 
which  papers  the  court,  conceiving  that  such  an  issue  had 
been  raised,  made  an  order  that  proof  should  be  taken  to 
enable  it  to  determine  it.  Can  it  be  said,  without  advising 
us  of  the  nature  of  the  affidavits  which  were  produced,  and 
upon  which  an  issue  Avas  raised,  that  there  was  nothing  be- 
fore the  court  to  permit  or  authorize  such  action  to  be 
taken?    There  is  certainly  no  presumption  of  errors  but  the 
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contrary.  And  unless  all  the  papers  upon  which  the  court 
acted  are  before  us,  it  is  not  possible  for  us  to  see  that  it 
proceeded  erroneously  in  this  matter.  For  that  reason 
alone  it  was  proper,  in  view  of  the  necessity  which  had 
been  made  to  arise,  that  further  information  should  be 
given  to  the  court,  for  an  order  of  reference  to  be  made 
to  obtain  that  information  upon  which  the  court  might  act 
intelligently,  and  for  that  reason  alone,  and  going  no  fur- 
ther, this  appeal  should  be  dismissed. 

But  there  is  another  reason  which  makes  it  absolutely 
compulsory  upon  us  to  dismiss  this  appeal.  As  this  pro- 
ceeding is  by  habeas  corpus  and  is  governed  by  the  rules 
laid  down  by  the  Code,  it  must  proceed  in  all  respects  as  is 
provided  by  that  statute.  The  Code  says,  in  so  many  words, 
that  an  appeal  may  be  taken  in  these  proceedings  from  an 
order  refusing  to  grant  the  writ,  or  from  a  final  order  made 
on  the  return  of  the  writ  to  discharge  or  remand  the  pris- 
oner, or  to  dismiss  the  proceedings.  It  says  further,  that 
an  appeal  does  not  lie  from  an  order  of  the  court  before 
which  the  writ  is  made  returnable,  except  as  provided  in 
this  section  (§  2058). 

For  this  reasouj  as  the  law  has  expressly  taken  away  the 
right  to  appeal  from  incidental  orders  of  this  kind  in  these 
proceedings,  the  appeal  must  be  dismissed. 

A§  to  when  habeas  corpus  may  be  used  under  Domestic  Relations  Law, 
§  70,  in  a  contest  between  parents  for  the  custody  of  their  child,  see 
People  ex  re!.  Sternberger  v.  Stemberger,  12  App.  Div.  398.  In  deter- 
mining  the  custody  of  a  child  its  welfare  is  the  chief  end  in  view  and 
not  the  rights  of  either  parent.  People  ex  rel.  Pruyne  v.  Walts,  122 
N.  Y.  238. 


PEOPLE  EX  REL.  MANNING  v.  HAGAN. 
34  Misc.  24.    Decided  1901. 

ScoTT,  J.  The  relator,  who  was  convicted  of  disorderly 
conduct  before  a  city  magistrate,  seeks  by  a  writ  of  habeas 
corpus  to  re\iew  the  conviction.    This  cannot  be  done,  there 
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being  no  question  that  the  magistrate  had  jurisdiction  of 
the  offense  charged,  and  authority  to  inflict  the  punish- 
ment imposed.  The  relator,  following  a  practice  which 
seems  to  have  prevailed  for  a  number  of  years,  sued  out 
simultaneously  with  the  writ  of  habeas  corpus,  a  writ  of 
certiorari.  For  this  practice  there  is  neither  necessity  nor 
warrant  of  law.  The  writ  of  certiorari  issued  in  this  pro- 
ceeding does  not  bring  before  the  court  any  further  or 
other  paper  or  evidence,  or  give  the  court  any  further  or 
other  right  of  determination  than  does  the  writ  of  habeas 
corpus,  and  there  is  no  advantage  to  be  gained  by  the  pris- 
oner, or  warrant  to  be  found  in  the  statutes  for  the  issue 
of  both  writs  simultaneously.  The  writ  of  certiorari  to  in- 
quire into  the  cause  of  detention,  which  is  the  writ  issued 
in  this  proceeding,  is  in  no  sense  a  writ  of  review.  It  is 
not  supplemental  to  the  writ  of  habeas  corpus,  but  merely 
an  alternative  therefor,  to  be  issued  when  it  is  not  desirable 
that  the  body  of  the  prisoner  be  produced.  (Code  Civ.  Pro. 
§  2041.)  In  every  respect,  except  the  actual  production 
of  the  body  of  the  prisoner,  the  proceedings  upon  a  writ 
of  certiorari  are  precisely  the  same  as  upon  a  writ  of 
habeas  corpus.  The  writ  is  directed  to  the  sheriff  or  other 
officer  having  the  prisoner  in  custody,  not  as  is  sometimes 
erroneously  done,  to  the  magistrate  or  clerk  of  the  court 
in  which  the  prisoner  was  held  or  convicted.  Under  the 
writ  of  certiorari,  as  under  the  writ  of  habeas  corpus,  the 
officer  returns  as  his  authority  for  holding  the  prisoner  the 
commitment.  He  has  not  possession  of  the  evidence  upon 
which  the  conamitment  was  issued  and  cannot,  therefore, 
return  such  evidence,  nor  is  he  required  to  do  so.  There- 
fore, under  the  writ  of  certiorari,  the  same  return  is  to  be 
made,  the  same  questions  arise,  the  same  facts  are  to  be  de- 
termined, and  the  same  limitation  rests  upon  the  power  of 
the  court  as  upon  a  writ  of  habeas  corpus.  The  relator 
gains  nothing  by  having  two  writs,  one  of  habeas  corpus 
and  one  of  certiorari,  and  there  is  neither  reason  nor  au- 
thority for  the  simultaneous  issue  of  both  writs.  People 
ex  rel.  Taylor  v.  Seaman,  8  Misc.  Rep.  152.    The  writ  of 


470 


STATE    WEITS. 


certiorari  discussed  herein  should  not  be  confounded  with 
the  writ  provided  for  in  article  VII,  title  2,  chapter  XVI, 
known  in  the  Code  as  a  writ  of  review.  (§1991.)  That  writ 
cannot  be  used  to  review  a  determination  made  in  any  crim- 
inal matter,  except  a  criminal  contempt  of  court.  (Code 
Civ.  Pro.  §  2148.) 

The  writ  must  be  dismissed  and  the  prisoner  remanded. 

1  PEOPLE  V.  SEEKING. 

14  Misc.  31.    Decided  1895. 

Motion  to  set  aside  indictment. 

EuMSEY,  J.  *  *  *  The  first  complaint  is  that  Folsom 
and  Daniels,  two  persons  who  were  imprisoned  in  the  State 
prison  upon  a  conviction  for  felony,  were  brought  from 
State  prison  to  Corning  and  sworn  before  the  grand  jury. 
That  these  people  were  competent  witnesses  cannot  be 
denied.  Whatever  may  have  been  the  rule  of  the  common 
law,  that  rule  has  been  entirely  and  thoroughly  abolished 
in  this  state,  and  a  convict  is  just  as  competent  as  any 
other  person  to  testify  in  any  civil  or  criminal  proceedings. 
(Code  Civ.  Pro.  §  832;  Penal  Code,  §  714.)  This  com- 
petency is  not  limited  in  any  way.  The  law  does  not  say 
that  a  convict  is  a  competent  witness  if  he  is  properly  sub- 
poenaed, or  if  he  is  brought  before  the  court  by  the  proper 
process,  or  in  a  proper  place,  but  his  competency  is  as  ab- 
solute as  that  of  any  one  else.  It  follows,  therefore,  that 
the  testimony  of  Folsom  and  Daniels  was  perfectly  com- 
petent, unless  there  was  something  in  the  manner  in  which 
they  were  brought  before  the  grand  jury  which  took  away 
their  competency.  It  is  said  by  the  defendant  that  the 
court  had  no  power  to  issue  the  writ  of  habeas  corpus  to 
bring  them  from  the  State  prison  to  testify  on  these  pro- 
ceedings before  the  grand  jury.  (§  2011.)  The  power 
of  the  court  to  issue  a  writ  of  habeas  corpus  to  bring  up  a 
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prisoner  to  testify  in  a  proceeding  pending  before  it  did 
not  come  into  existence  by  virtue  of  any  statute  of  this 
State,  but  it  was  an  original  power  inherent  in  the  courts. 
(Whart.  Ev.  §  384.)  It  was  exercised  in  England,  and 
the  Supreme  Court  has,  by  statute  and  by  provisions  of 
the  Constitution,  the  same  power  in  that  regard  that  was 
exercised  by  the  Court  of  King's  Bench  before  1776.  The 
power  to  issue  a  writ  of  habeas  corpus  to  bring  up  a  wit- 
ness to  testify  is  regulated  by  the  Code  of  Civil  Procedure 
(§§  2008,  et  seq.),  and  one  of  those  sections  prescribes  that 
the  writ  shall  not  be  issued  pursuant  to  those  sections  in 
certain  cases  therein  mentioned..  It  is  very  doubtful 
whether  section  2011  ought  to  be  construed  as  taking  away 
the  power  of  the  court  to  issue  the  writ  in  a  case  which  is 
not  provided  for  in  the  preceding  sections.  Such  a  provi- 
sion might  very  easily  result  in  a  serious  denial  of  justice. 
For  instance,  if  the  only  witness  to  a  felony  were  in  prison 
for  more  than  five  years,  the  right  to  prosecute  the  perso.i 
guilty  of  it  would  be  barred  by  the  Statute  of  Limitations 
before  the  convict  could  be  produced  as  a  witness  to  procure 
an  indictment.  A  construction  which  would  lead  to  such  a 
result  as  that  might  cause  serious  inconvenience,  and  should 
not  be  adopted  unless  it  is  absolutely  necessary.  Whether 
it  be  necessary  or  not,  need  not  be  decided  here,  because  it 
is  no  concern  of  the  defendant  how  the  witnesses  were 
procured  upon  whose  testimony  this  indictment  is  found. 
If  they  were  competent  witnesses  and  gave  competent  tes- 
timony, he  has  no  right  to  demand  anything  further.  If 
the  court  went  beyond  its  power  in  issuing  the  writ  of 
habeas  corpus,  the  warden  of  the  prison  was  the  only  per- 
son who  could  take  advantage  of  that.  If  he  chose  to  obey 
the  order,  although  irregular,  and  to  produce  the  witnesses, 
no  harm  has  come  to  the  defendant,  and  it  is  a  matter  mth 
which  he  has  no  right  to  concern  himself.    •    •    * 

Motion  denied. 


472  STATE    WRITS. 

2.  Mandamus.    Code  Civ.  Pro.  §§  2067-2090. 


A  WEiT  of  mandamus  is  a  command  issuing  from  a  court 
of  law  of  competent  jurisdiction,  in  the  name  of  the  state 
or  sovereign,  directed  to  some  inferior  court,  officer,  corpo- 
ration or  person,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their  office  or 
duty.     (19  Amer.  &  Eng.  Ency.  716.) 


PEOPLE  V.  SUPEEVISORS  OF  GREENE. 
12  Barb.  217.     Decided  1851. 

Motion  for  a  peremptory  mandamus.  On  the  21st  of 
November,  1851,  an  alternative  mandamus  was  granted,  at 
a  special  term,  directed  to  Eufus  H.  King,  supervisor  of 
the  town  of  Catskill,  George  S.  Nichols,  supervisor  of  the 
town  of  Athens,  and  to  the  supervisors  of  the  several  other 
towns  in  the  county  of  Greene,  by  name,  reciting  that  they, 
as  the  board  of  county  canvassers,  had  illegally  and  un- 
justly rejected,  in  making  their  canvass,  the  original  state- 
ment of  the  canvass  in  the  third  election  district  of  the 
town  of  Catskill,  and  had  illegally  and  unjustly  refused  to 
count  and  canvass  the  votes  of  that  district,  and  had,  there- 
fore, made  and  caused  to  be  recorded,  false  statements  of 
the  results  of  the  election  in  the  county  of  Greene,  and  had 
thereupon  unjustly  determined,  among  other  things,  that 
Lyman  Tremain  was  duly  elected  to  the  office  of  county 
judge,  to  the  grevious  wrong  of  the  relator,  who  should  have 
been  declared  to  be  elected,  and  commanding  them,  and  each 
and  every  of  them,  "  to  meet  at  the  office  of  the  clerk 
of  the  county  of  Greene,  on  the  28th  day  of  November, 
1851,  at  one  o'clock  p.  m.  or  at  an  earlier  day  if  they  should 
elect  so  to  do,  and  then  and  there  to  reorganize  the  said 
board  of  county  canvassers  and  correct  the  estimate  of  the 
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votes  of  said  county,  and  the  several  statements  and  de- 
terminations made  thereupon  by  the  said  board,  by  allow- 
ing, counting,  canvassing  and  estimating  the  votes  as  con- 
tained in  the  original  statements  of  the  canvass  in  said 
election  district  number  three,  in  said  town  of  Catskill, 
produced  to  them,  and  including  the  same  in  their  estimate 
of  the  votes  of  the  county  of  Greene,  and  in  their  state- 
ments made  thereupon,  and  that  they  deliver  to  the  clerk 
of  the  county  such  corrected  statements,  properly  certified 
and  attested,  as  required  by  law,  to  be  recorded  by  him  — 
and  that  thereupon  they  correct,  in  accordance  with  such 
corrected  statements,  the  determinations  theretofore  made 
by  them,  the  said  board,  as  to  the  person  or  persons  duly 
elected  to  any  county  office,  by  the  greatest  number  of 
votes,  or  that  they  show  cause  to  the  contrary,  before  the 
justices  of  the  Supreme  Court,  at  the  capitol,  in  the  city  of 
Albany,  on  the  first  Monday  of  December,  then  next,  at  a 
General  Term  of  the  court,  then  and  there  to  be  held,  lest 
complaint  should  again  come,"  etc.  The  writ  was  served 
by  delivering  a  copy  "  to  each  of  the  supervisors  per- 
sonally, at  the  town  in  which  he  resides,  and  showing  to 
each  the  original  writ  under  the  seal  of  the  court." 

On  the  return  day  of  the  writ,  the  defendants'  counsel, 
without  making  a  return,  objected  to  the  allowance  of  a 
peremptory  mandamus,  upon  several  grounds,  which  are 
sufficiently  stated  in  the  opinion  of  the  court. 

By  the  Court,  Harris,  J.  *  *  *  The  object  of  the  writ 
is,  not  to  supersede  legal  remedies,  but  to  supply  the  want 
of  them.  The  only  proper  ground  for  its  allowance  is,  that, 
without  it,  there  would  be  a  defect  of  justice.  Though  it 
issues  in  the  name  of  the  people,  it  is  substantially  a  civil 
remedy,  granted  to  the  relator.  To  entitle  him  to  this  rem- 
edy, two  things  must  appear;  first,  that  he  has  a  legal 
right  to  have  something  done  by  the  party  to  whom  he  seeks 
to  have  the  writ  directed,  and  which  has  not  been  done; 
and,  secondly,  that  he  has  no  specific  legal  remedy  to  which 
he  can  resort  to  compel  the  performance  of  this  duty. 

Guided  by  these  principles,  let  us  examine  the  case  as  it 
is  presented  upon  the  face  of  the  alternative  mandamus. 
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The  board  of  canvassers  illegally  and  unjustly  omitted  to 
count  the  votes  of  the  third  election  district  of  the  town  of 
Catskill.  The  relator  had  a  legal  right  to  have  these  votes 
counted;  the  board,  therefore,  omitted  to  do  an  act  which 
they  ought  to  have  done.  There  has  been  an  omission  to 
perform  an  official  duty.  For  this  omission  the  relator 
.ought  to  have  a  remedy ;  and  if  no  other  remedy  exists,  and 
the  parties  to  whom  the  writ  is  directed  can  yet  perform  the 
duty,  he  is  entitled  to  a  mandamus.  If,  on  the  other  hand, 
the  defendants  cannot  now  perform  that  duty,  even  though 
they  have  erred  in  omitting  to  count  the  votes  in  question, 
the  relator  must  look  for  some  other  remedy.  A  mandamus, 
if  granted,  would  be  unavailing. 

The  county  board  of  canvassers,  except  in  certain  speci- 
fied cases,  is  composed  of  the  supervisors  of  the  several 
towns  in  the  county.  The  alternative  mandamus  assumes 
that  the  defendants,  being  such  supervisors,  constitute  the 
board.  This  is  not  necessarily  the  case ;  but  I  will  consider 
the  question  upon  the  assumption  that  this  is  so.  That 
board  met  on  the  Tuesday  following  the  election,  and  or- 
ganized according  to  law.  It  then  proceeded,  though  il- 
legally and  improperly,  as  it  is  alleged,  to  estimate  the 
votes  of  the  county  and  to  make  the  statements  prescribed 
by  statute.  They  also  proceeded  to  determine  who  had 
been  elected  county  officers.  This  determination,  it  may  be 
assumed,  was  erroneous.  But  it  was  made,  and  a  copy,  with 
the  statement  upon  which  it  was  made,  has  been  published. 
It  has  been  filed,  and  has  become  matter  of  record.  The 
board  has  dissolved.  Were  the  same  individuals  again  to 
convene,  they  would  not  again  constitute  the  county  board 
of  canvassers.  No  statute  authorizes  such  second  assem- 
bling, or  prescribes  its  mode  of  organization.  If  convened 
and  organized,  it  would  have  no  legal  authority  to  review 
its  former  acts,  or  correct  its  errors.  When  the  board  de- 
posited with  the  clerk  the  result  of  its  canvass,  and  declared 
who  were  elected  to  office,  and  published  that  result  and 
determination,  all  its  powers  were  expended.  If  it  had 
erred,  the  errors  must  be  corrected  by  some  other  tribunal. 
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The  law  has  withheld  from  it  the  power  of  reviewing  its 
own  determinations. 

But  suppose  the  supervisors  to  reassemble  and  assume 
the  office  of  recanvassing  the  votes  of  the  county.  They 
have  already  determined  that  Lyman  Tremain  is  elected 
to  the  office  of  county  judge.  If  they  should  obey  the 
mandamus,  they  might  make  a  new  statement  and  deter- 
mination, showing  that  the  relator  is  elected.  The  object 
of  granting  the  writ  of  mandamus  is,  as  we  have  seen,  to 
provide  an  efficacious  remedy  to  the  relator,  so  as  to  pre- 
vent a  failure  of  justice.  Of  what  advantage  would  such 
a  determination,  made  under  such  circumstances,  be  to  the 
relator?  The  result  would,  undoubtedly,  be,  as  now,  that 
both  parties  would  claim  to  have  been  elected  county  judge ; 
both  would  take  the  requisite  oath  of  office,  and  assume  its 
duties,  and  the  controversy  then,  as  now,  would  only  be  de- 
termined by  an  action  in  the  nature  of  a  quo  warranto. 
Such  a  revision  of  the  canvass,  therefore,  if  practicable, 
would  produce  no  beneficial  result,  even  to  the  relator  him- 
self. Instead  of  being  an  efficacious  remedy,  the  writ,  in 
its  operation  would  be  wholly  abortive.  When  it  can  be 
foreseen  that  this  must  be  the  result,  the  writ  should  not 
be  granted.  Lex  non  cogit  ad  inutilia.  ' '  The  court  will  re- 
fuse the  writ,"  says  Tapping,  "if  it  be  manifest  that  it 
must  be  vain  and  fruitless,  or  cannot  have  a  beneficial 
effect."  (Tapping  on  Mandamus,  17.)  I  am  of  opinion 
therefore,  that,  assuming  that  the  board  of  canvassers  erred 
in  rejecting  the  votes  of  the  third  election  district  of  the 
town  of  Catskill,  it  is  now  too  late  for  the  canvassers  to 
correct  that  error.  The  matter  has  passed  beyond  their 
jurisdiction  or  control.  If  the  defendants,  moved  by  the 
command  of  this  court,  or  otherwise,  should  undertake  such 
correction,  their  action  would  be  wholly  ineffectual  for  the 
purposes  for  which  the  relator  seeks  to  enforce  it.  Nothing 
short  of  a  quo  warranto  action  can  determine  his  right  to 
the  office.    *    *    * 

Nor  does  the  relator  need  this  writ.  He  has  another  and 
a  more  efficacious  remedy.    I  agree  with  him,  that  it  is  not 
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an  answer  to  the  application  for  a  mandamus  to  show  that 
some  other  remedy  exists  against  some  other  party.  It 
would  not,  of  itself,  be  enough  for  the  defendants  to  show 
that  the  relator  can  obtain  relief  by  quo  warranto  against 
the  person  whom  they  have  declared  to  be  elected.  This 
principle  only  prevails  when  such  other  remedy  is  attain- 
able against  the  same  party  to  whom  it  is  sought  to  have 
the  mandamus  directed.  I  prefer  to  put  the  refusal  to 
grant  the  writ  upon  the  ground  that  it  is  inappropriate  and 
ineffectual,  and  that,  by  withholding  it,  we  do  not  leave  the 
relator  without  an  appropriate  and  effectual  remedy. 

The  ancient  and  appropriate  proceeding  to  try  and  de- 
termine the  right  and  title  to  all  offices,  says  a  very  learned 
judge,  was  under  the  writ  of  quo  warranto;  and  where  a 
legal  question  was  involved  this  was  the  only  mode  of  de- 
termining it.  By  the  revised  statutes  this  old  remedy  is 
not  only  preserved  but  rendered  more  expeditious  and 
manageable,  and  it  is  declared  to  be  especially  applicable, 
"  when  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office."  (2  E.  S.  581,  §  28.  See 
also  Code  of  1851,  §  432.)  "  Provision  is  made  for  the  de- 
termination of  issues  of  law  and  of  fact.  The  right  of 
trial  by  jurj-,  so  vital  to  the  due  decision  of  the  latter,  is 
expressly  maintained  and  declared.  This  then  is  em- 
phatically the  constitutional  mode  of  proceeding  for  the 
trial  of  the  title  to  offices."  (The  People  v.  Stevens,  5 
Hill,  631,  n.  a.  per  Kent,  C,  Judge.) 

The  motion  for  a  peremptory  mandamus  must  therefore 
be  denied. 

But  where  the  official  returns  show  prima  facie  the  relator's  election  to 
office,  mandamus  will  lie  to  compel  the  proper  officer  to  administer  the 
oath  of  office.  People  v.  Straight,  128  N.  Y.  545.  It  will  lie  to  compel 
officers  to  perform  their  duty  of  canvassing  the  returns  and  issuing  a 
certificate  of  election.     People  ex  rel.  Smith  v.  Sehiellein,  95  N.  Y.  124. 
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PEOPLE  EX  REL.  SEGEE  v.  HAYES. 
106  App.  Div.  563.     Decided  1905. 

Appeal  by  the  fire  commissioner  of  New  York  city  from 
an  order  denying  Ms  motion  to  quash  an  alternative  writ 
of  mandamus. 

From  opinion  of  Ingeaham,  J.  "  The  question  is  also 
presented  as  to  the  proper  proceeding  to  review  the  action 
of  the  (fire)  commissioner  in  discharging  an  employee  in 
violation  of  section  1543  of  the  (New  York  city)  charter. 
We  think  that  where  a  person  holding  a  subordinate  posi- 
tion in  a  department  of  the  city  government  is  discharged 
in  violation  of  this  provision  of  the  charter,  without  any 
investigation  as  to  charges  against  him,  or  without  giving 
him  an  opportunity  to  make  an  explanation  before  his  re- 
moval, the  proper  proceeding  for  his  reinstatement  is  an 
application  for  a  mandamus.  There  having  been  no  pro- 
ceeding by  the  commissioner  in  the  nature  of  a  judicial  de- 
termination of  the  question  as  to  whether  such  employee 
should  be  discharged,  there  is  no  proceeding  of  a  judicial 
nature  to  review,  and,  consequently,  a  writ  of  certiorari 
would  not  lie.  An  employee  or  subordinate  under  sucli 
circumstances  being  dismissed  from  his  position  by  an  un- 
authorized act  of  the  appointing  power,  would  be  entitled 
absolutely  to  a  reinstatement.  Where,  however,  there  has 
been  a  trial  of  charges  against  such  subordinate,  or  an  in- 
vestigation into  the  conduct  of  the  subordinate  upon  notice 
to  him  after  which  the  appointing  power  has  determined 
that  the  charges  or  reasons  assigned  for  his  dismissal  have 
been  established  and  are  sufficient  to  justify  a  removal, 
then  the  proceeding  by  the  appointing  power  has  been  in 
the  nature  of  a  judicial  determination  of  a  question  sub- 
mitted to  him,  and  the  proper  proceeding  to  review  such 
determination  is  by  a  writ  of  certiorari.  The  distinction, 
I  think,  is  obvious.  Where  there  has  been  no  determina- 
tion of  a  question  presented  to  the  appointing  power  for  a 
judicial  determination  and  the  rights  secured  to  an  em- 
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ployee  have  been  disregarded,  there  is  no  judicial  proceed- 
ing which  can  be  reviewed  by  certiorari.  Where,  however, 
there  has  been  such  an  investigation  and  such  charges  have 
not  been  established  in  a  way  contemplated  by  the  pro- 
visions O'f  the  law  under  which  the  appointment  is  made, 
there  is  a  proceeding  to  review  which  review  can  only  be 
had  by  a  writ  of  certiorari.  There  is  nothing  in  this  record 
to  show  whether  or  not  charges  were  made  against  the  re- 
lator, or  whether  he  was  given  an  opportunity  to  make  any 
explanation  to  the  commissioner,  and  there  is  nothing  pre- 
sented which  justified  the  court  in  quashing  the  writ.  For 
the  reasons  stated,  therefore,  the  order  appealed  from 
should  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Where  an  employee  wrongfully  discharged  allowed  four  months  to 
elapse  before  applying  for  the  writ  his  application  was  denied  by  reason 
of  laches  in  People  ex  rel.  Young  v.  Collins,  6  App.  Div.  467. 


HAYES  r.  CONSOLIDATED  GAS  CO. 

143  N.  Y.  641.     Decided  1894. 

Appeal  from  a  General  Term  order  which  affirmed  a 
Special  Term  order  denying  a  motion  for  preference  on 
calendar. 

The  following  is  the  opinion  in  full:  "  This  action  was 
brought  in  the  New  York  Common  Pleas  by  the  plaintiff 
to  recover  damages  against  the  defendant  for  negligently 
causing  the  death  of  the  intestate,  and  she  claimed  a  prefer- 
ence upon  the  trial  calendar  under  section  791  of  the  Code, 
on  the  ground  that  she  was  administratrix,  and  as  such 
sole  plaintiff.  Her  claim  was  undoubtedly  well  founded. 
But  she  is  without  relief  in  this  court.  She  has  no  re- 
spondent upon  this  appeal.  The  defendant  did  not  oppose 
her  motion  for  a  preference,  and  did  not  appear  at  the 
General  Term,  and  has  not  appeared  in  this  court.  Her 
controversy  is  with  the  trial  judge.     He  refused  to  give 
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her  the  preference  claimed ;  refused  in  substance  to  try  her 
case,  when  she  claims  she  was  entitled  to  have  it  tried.  For 
such  illegal  action  by  the  judge  her  remedy  is  not  by  ap- 
peal, but  by  mandamus  to  compel  him  to  do  his  duty.  Sup- 
pose a  trial  judge  refused  to  try  a  case,  or  puts  it  over  the 
term  upon  his  own  motion,  what  is  the  remedy  of  the  party 
desiring  the  case  to  be  tried"?  Certainly  not  an  appeal 
from  the  determination  of  the  judge.  He  or  his  court  can- 
not be  made  a  respondent  upon  an  appeal,  and  the  com- 
plaining party  has  no  controversy  with  his  adversary. 
Suppose  we  should  reverse  this  order,  how  could  our  de- 
cision be  enforced?  No  precept  of  any  kind  based  upon  it 
could  be  issued  for  its  enforcement.  The  only  way  the 
trial  judge  could  then  be  moved,  if  he  still  persisted,  would 
be  by  mandamus. 

"  The  appeal  should  be  dismissed,  without  costs." 


PEOPLE  EX  EEL.  HARRIS  v.  COMMISSIONERS. 
149  N.  Y.  26.    Decided  1896. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court  which  affirmed  an  order  of  Special  Term  di- 
recting that  a  peremptory  writ  of  mandamus  be  issued 
against  the  defendants,  the  commissioners  of  the  land 
office. 

On  the  first  of  February,  1882,  the  State  engineer  and 
surveyor,  by  direction  of  the  commissioners  of  the  land 
office,  sold  to  one,  Jere  W.  Finch,  certain  timber  land  in  the 
county  of  Hamilton,  and  issued  to  him  a  certificate  stating 
that  he  had  on  that  day  purchased  all  the  interest  of  the 
people  of  the  State  of  New  York  in  the  lands  aforesaid  for 
the  sum  of  $6,300,  "  paid  in  full."  The  title  of  the  State 
depended  on  certain  tax  sales,  for  the  nonpayment  of  taxes, 
made  in  1871,  1877  and  1881,  when  the  lands  were  bid  in 
for  the  State.  As  they  were  not  redeemed  from  the  sales 
of  1871  and  1877,  the  comptroller  conveyed  them  to  the 
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State  in  the  usual  way  and  as  provided  by  law.  At  the 
time  of  said  sale  by  the  land  commissioners  the  State  still 
held  the  comptroller's  certificate  for  the  sale  of  1881,  but 
that  was  transferred  to  Mr.  Finch  as  a  part  of  the  trans- 
action. On  the  15th  of  December,  1884,  Finch  trans- 
ferred his  interests  to  the  relator,  who  never  received  nor 
applied  for  any  patent  from  the  State.  Through  the  lapse 
of  time  and  the  action  of  chapter  448  of  the  Laws  of  1885, 
the  title  of  the  people  and  their  assigns  had  apparently  be- 
come perfect  prior  to  December  31,  1891,  yet  on  that  day 
the  comptroller,  upon  the  application  of  the  relator,  or- 
dered a  cancellation  of  the  tax  sales  made  in  1871,  1877  and 

1881,  and  on  March  29,  1892,  the  order  was  formally  car- 
ried into  effect.  On  the  27th  of  June  following  the  relator 
applied  to  the  commissioners  of  the  land  office  "  for  the 
refunding,  due  by  reason  of  the  failure  of  the  State's  title 
to  "  the  lands  in  question,  of  said  sum  of  $6,300,  with  in- 
terest thereon  at  the  rate  of  six  per  cent,  from  February  1, 

1882.  In  the  meantime  the  lands,  which  were  "  valuable 
and  wooded  "  in  1882,  had  been  lumbered,  but  to  what  ex- 
tent does  not  appear,  although  Mr.  Finch  stated  in  an  affi- 
davit made  by  him  in  November,  1892,  and  used  before  the 
land  board,  that  "  the  said  lands  are  now  worth  nearly  as 
much  or  more  in  actual  worth  and  value  than  they  were 
when  he  purchased  the  same  in  1882,  and  it  is  not  true  that 
he  ever  realized  from  said  lands  since  his  said  purchase 
all  the  value  of  which  they  are  capable  of  producing. ' '  The 
land  commissioners  held  the  application  under  advisement 
for  more  than  two  years  before  they  finally  passed  upon 
it,  and  in  the  meanwhile  took  the  opinion  of  two  successive 
attorneys-general  upon  the  subject.  Both  of  those  officers 
advised  against  the  payment  of  the  claim  upon  the  ground, 
among  others,  "  that  the  purchaser  has  realized  from  these 
lands  all  of  the  value  of  which,  in  their  nature,  they  are 
capable  of  producing  and  now,  in  addition,  seeks  to  recover 
his  purchase  money,  with  interest  at  six  per  cent.,  for  ten 
years." 

The  relator  appeared  before  the  land  commissioners  by 
counsel,  presented  affidavits  and  was  heard  at  length,  but 
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on  the  27th  of  December,  1894,  they  denied  his  application. 
On  the  30th  of  March,  1895,  he  procured,  upon  notice,  an 
order  from  the  Special  Term  directing  that  a  peremptory 
writ  of  mandamus  be  issued  commanding  the  commission- 
ers of  the  land  office  and  the  State  officers  composing  the 
same,  "  forthwith  to  direct  and  require  by  proper  order 
and  direction  the  payment  of  the  said  relator  and  applicant, 
Peter  Harris,  out  of  the  treasury  of  this  State  *  *  *  the 
sum  of  $6,055.63  and  interest  thereon  from  February  2, 
1882,  at  the  rate  of  six  per  cent,  per  annum." 

I'pon  appeal  to  the  General  Term  said  order  was  af- 
firmed, and  from  the  order  of  affirmance  this  appeal  is 
brought. 

Vann,  J.  The  claim  of  the  relator  to  restitution  is  based 
upon  that  article  of  the  Eevised  Statutes  which  relates  to 
"  the  general  powers  and  duties  of  the  Commissioners  of 
the  Land  Office,"  and  particularly  on  section  6  thereof, 
which  is  as  follows,  viz. :  ' '  Whenever  the  title  of  the 
people  of  this  State  to  lands  granted  under  its  authority 
shall  fail,  and  a  legal  claim  for  compensation  on  account 
of  such  failure  shall  be  preferred  by  any  person  entitled 
thereto,  it  shall  be  the  duty  of  the  commissioners  to  direct 
the  payment  of  the  original  purchase-moneys  which  have 
been  paid  to  the  State  by  such  person,  with  interest,  at  the 
rate  of  six  per  cent,  from  the  time  of  such  payment,  to  be 
paid  out  of  the  treasury  on  the  warrant  of  the  comp- 
troller."    (1  R.  S.  198  [1st  ed.],  §  6.) 

The  appellants  claim  that  the  land  commissioners  acted 
judicially  in  refusing  to  refund,  and  that  hence  the  relator 
has  mistaken  his  remedy  in  proceeding  by  mandamus  in- 
stead of  by  certiorari. 

The  primary  object  of  the  writ  of  mandamus  is  to  com- 
pel action.  It  neither  creates  nor  confers  powers  to  act, 
but  only  commands  the  exercise  of  powers  already  existing, 
when  it  is  the  duty  of  the  person  or  body  proceeded  against 
to  act  without  its  agency.  While  it  may  require  the  per- 
formance of  a  purely  ministerial  duty  in  a  particular  man- 
ner, its  command  is  never  given  to  compel  the  discharge  of 
31 
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a  duty  involving  the  exorcise  of  judgment  or  discretion,  in 
any  specified  way,  for  that  would  substitute  the  judgment 
or  discretion  of  the  court  issuing  the  writ  for  that  of  the 
person  or  persons  against  whom  the  writ  was  issued.  In 
such  cases  its  sole  function  is  to  set  in  motion,  without  di- 
recting the  manner  of  performance.  *  *  *  As  was  said 
by  this  court  in  People  ex  rel.  Francis  v.  Common  Council 
of  Troy  (78  N.  Y.  33,  39),  "A  subordinate  body  can  be  di- 
rected to  act,  but  not  how  to  act,  in  a  matter  as  to  which  it 
has  the  right  to  exercise  its  judgment.  The  character  of 
the  duty  and  not  that  of  the  body  or  officer,  determines  how 
far  performance  of  the  duty  may  be  enforced  by  man- 
damus. Where  a  subordinate  body  is  vested  with  power 
to  determine  a  question  of  fact,  the  duty  is  judicial,  and 
though  it  can  be  compelled  by  mandamus  to  determine  the 
fact,  it  cannot  be  directed  to  decide  in  a  particular  way, 
however  clearly  it  may  be  made  to  appear  what  the  decision 
ought  to  be."  It  is  a  universal  rule  that  in  the  discharge 
of  all  duties  involving  the  exercise  of  official  judgment  or 
discretion,  the  officer  or  tribunal  must  be  left  free  to  act, 
and  cannot  be  controlled  in  a  particular  direction.  (Mer- 
rill on  Mandamus,  §  33;  Short  on  Mandamus,  Heard's  ed. 
p.  256;  High's  Extraordinary  Legal  Remedies,  §  24;  Wood 
on  Mandamus,  p.  19;  14  Am.  &  Eng.  Encyc.  of  Law,  110.) 
When  the  law  requires  a  public  officer  to  do  a  specified  act, 
in  a  specified  way,  upon  a  conceded  state  of  facts,  without 
regard  to  his  own  judgment  as  to  the  propriety  of  the  act 
and  with  no  power  to  exercise  discretion,  the  duty  is  min- 
isterial in  character  and  performance  may  be  compelled  by 
mandamus,  if  there  is  no  other  remedy.  When,  however, 
the  law  requires  a  judicial  determination  to  be  made,  such 
as  the  decision  of  a  question  of  fact  or  the  exercise  of  judg- 
ment in  deciding  whether  the  act  should  be  done  or  not,  the 
duty  is  regarded  as  judicial  and  mandamus  will  not  lie  to 
compel  performance. 

There  is  no  claim,  in  the  case  under  consideration,  that 
the  commissioners  did  not  act  at  all,  but  complaint  is  made 
that  their  duties  were  of  such  a  nature  as  to  require  them 
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to  act  in  the  particular  manner  desired  by  the  relator. 
What  was  the  character  of  their  duties  under  the  section 
already  quoted?  An  analysis  of  that  section  shows  that 
they  had  three  questions  to  determine :  1.  Had  the  title  of 
the  people  failed?  2.  Did  a  legal  claim  for  compensation 
exist?  3.  Was  the  claim  presented  by  the  person  entitled 
thereto?  How  were  the  commissioners  to  determine  these 
questions?  Clearly  upon  satisfactory  evidence  tending  to 
establish  the  facts  making  it  their  duty  to  refund.  They 
were  to  decide,  in  the  tirst  place,  whether  the  title  of  the 
State  had  failed.  While  the  record  of  a  judgment  in  eject- 
ment recovered  by  a  third  person  against  the  purchaser 
from  the  people  would  ordinarily  be  conclusive  as  to  the 
failure  of  title,  it  would  not  necessarily  be  so,  for  it 
might  appear  that  the  judgment  was  recovered  through 
fraud  and  collusion  and  without  notice  to  the  State.  In 
this  case  the  relator  relied  upon  the  cancellation  of  the 
taxes  by  the  comptroller  as  in  the  nature  of  a  judgment, 
but  that  act  was  done  at  his  own  request,  upon  evidence 
furnished  by  him,  and  with  no  apparent  necessity  or  reason 
therefor,  except  to  make  it  the  basis  of  this  large  claim 
against  the  State.  In  other  words  he  attacked  his  own 
title,  and  succeeded,  as  he  claims,  in  persuading  a  State 
officer  to  destroy  it.  His  possession  has  not  been  disturbed 
so  far  as  appears.  No  one  seems  to  have  questioned  his 
title  except  himself.  He  is  in  no  position  to  recover  from  a 
grantor  conveying  with  the  usual  covenants  of  warranty. 
He  has  lost  nothing  as  yet.  For  aught  that  appears  he  can 
always  remain  in  the  undisturbed  enjoyment  of  the  lands. 
If  anyone  has  ever  demanded  possession,  or  made  a  claim 
on  account  of  the  timber  taken  from  the  premises,  the 
record  before  us  does  not  disclose  it.  Under  these  circum- 
stances were  the  commissioners  bound,  as  a  matter  of  law, 
to  decide  each  of  said  questions  in  favor  of  the  relator? 
Did  the  law  give  them  no  latitude  of  action?  Were  they 
obliged  to  believe  his  affidavits  or  to  accept  the  evidence 
offered  by  him  as  conclusive?  Had  they  no  power  to  de- 
cide except  as  he  wanted  them  to  decide?    Were  they  not 
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called  upon  to  exercise  judgment  in  passing  upon  the  effect 
of  the  evidence?  (People  ex  rel.  Millard  v.  Chapin,  104 
N.  Y.  96.)  These  questions  suggest  the  nature  of  their 
duties,  which  required  the  consideration  of  evidence  and 
an  adjudication  thereupon.  Their  decision,  refusing  resti- 
tution to  the  relator,  was  a  judicial  determination,  involv- 
ing the  exercise  of  judgment  upon  questions  of  both  fact 
and  law.  Their  duties  under  the  section  in  question  were 
not  ministerial,  but  judicial  in  character  and  performance 
thereof  in  a  particular  manner  camiot  be  enforced  by  man- 
damus. Even  if  their  decision  was  clearly  wrong  some 
other  remedy  must  be  adopted,  for  this  writ  does  not  lie  for 
the  correction  of  errors. 

See,   also,  the  very   instructive   opinions  in  People   ex  rel.  McCabe  v. 
Matthies,  92  App.  Div.  16,  and  179  N.  Y.  242. 


MATTER  OF  WEIDENFELD  v.  KEPPLER. 

84  App.  Div.  235.    (Affd.  on  opinion  below,  176  N.  Y.  562.)    Decided  1903. 

Appeal  by  petitioner  from  an  order  denying  the  peti- 
tioner's motion  for  a  peremptory  writ  of  mandamus. 

0  'Beibn,  J.  The  petitioner  was  suspended  for  one  year 
from  the  New  York  Stock  Exchange  and  seeks  reinstate- 
ment by  a  writ  of  mandamus.  The  Special  Term,  as  ap- 
pears from  its  opinion,  ' '  considered  no  question  other  than 
whether  a  writ  of  mandamus  lies  against  a  voluntary  and 
unincorporated  association  of  individuals,"  and  denied  the 
motion,  not  as  an  exercise  of  the  discretion  of  the  court, 
but  "  solely  upon  the  ground  that  a  writ  of  mandamus  does 
not  lie  against  the  respondent  because  the  New  York  Stock 
Exchange  is  a  voluntary  and  unincorporated  association 
of  individuals."  From  the  order  thus  entered  denying 
his  application  the  petitioner  appeals. 

The  single  question  upon  this  appeal,  therefore,  is 
whether  mandamus  is  the  proper  remedy  to  restore  the 
petitioner  to  his  rights  as  a  member  of  the  New  York  Stock 
Exchange. 
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It  is  conceded  that  the  exchange  is  not  a  corporation, 
but  is  a  voluntary  association  of  individuals,  governed  by 
a  constitution  which  creates  the  rights  of  membership 
therein  and  fixes  the  terms  and  conditions  in  accordance 
with  which  they  may  be  acquired,  continued  and  lost.  The 
nature  of  such  bodies  has  been  frequently  defined  by  our 
courts.  (White  v.  Brownell,  2  Daly,  329;  Belton  v.  Hatch, 
109  N.  Y.  593 ;  Commercial  Telegram  Co.  v.  Smith,  47  Hun, 
494.)  It  miist  likewise  be  recognized  that  membership 
therein  is  a  valuable  right  (Matter  of  Hellman,  174  N.  Y. 
254;  Matter  of  Griendinning,  68  App.  Div.  125),  and  in  the 
case  of  the  petitioner  was  one  by  virtue  of  which  he  was 
earning  his  livelihood,  which  right  and  the  privileges 
thereto  pertaining  he  will  lose  during  the  period  of  his  sus- 
pension. The  question,  therefore,  is  whether  mandamus 
is  the  proper  remedy  ^or  the  purpose  of  determining 
whether  or  not  he  is  emitled  to  be  reinstated  as  a  member. 

It  would  serve  no  useful  purpose  to  set  forth  at  length 
the  history  of  the  writ  of  mandamus,  its  origin,  develop- 
ment and  extension,  as  these  have  been  fully  gone  over  in 
text  books  and  decisions  both  in  this  country  and  in  Eng- 
land. (See  High  Extr.  Leg.  Rem.  [3d  ed.]  §  2,  et  seq.; 
Spelling  Inj.  &  Other  Extr.  Rem.  [2d  ed.]  §  2,  et  seq.;  Merr. 
Mand.  §  2,  et  seq.)  Its  function,  generally  speaking,  has 
been  to  enforce  performance  of  some  act  or  duty  com- 
manded by  statute  or  relating  to  some  public  matter  or 
right,  and  the  text  writers  and  the  decisions  all  agree  in 
holding  that  it  will  not  be  extended  to  enforce  private 
rights  based  on  contract.  Nor  will  the  writ  lie  against  an 
unincorporated  body  to  require  the  restoration  of  an  ex- 
pelled member.  In  Merrill  on  Mandamus  (§157)  the  prin- 
ciple is  thus  stated :  ' '  The  writ  of  mandamus  lies  to  pri- 
vate corporations.  This  may  be  considered  to  be  an 
exception  to  the  general  rule  that  this  writ  only  runs  to 
public  officers.  However,  such  jurisdiction  is  well  estab- 
lished, and  the  reason  given  is  that  such  corporations  are 
the  creation  of  the  government  and  that  a  supervisory  or 
visitorial  power  is  always  impliedly  reserved  to  see  that 
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corporations  act  agreeably  to  the  end  of  their  institution, 
that  they  keep  within  the  limits  of  their  lawful  powers,  and 
to  correct  and  punish  abuses  of  their  franchises.  Such 
visitorial  power  is  exercised  by  the  State  through  its  com- 
mon-law courts.  It  is  the  acceptance  of  the  charter  which 
subjects  the  corporation  to  the  supervision  of  the  proper 
legal  authorities;  consequently  the  court  will  not  attempt 
by  the  writ  of  mandamus  to  regulate  the  affairs  of  unin- 
corporated societies  or  associations. "    *    *    * 

In  this  State  the  writ  has  been  extended  to  restoration 
to  membership  in  private  corporations  (People  ex  rel. 
Doyle  V.  Benevolent  Society,  3  Hun,  361)  ;  medical  societies 
(People  ex  rel.  Bartlett  v.  Medical  Society,  32  N.  Y.  187)  ; 
churches  (People  ex  rel.  Griff  en  v.  Steele,  1  Edm.  Sel.  Cas. 
505),  and  political  committees  (People  ex  rel.  Coffey  v. 
Democratic  Com.,  164  N.  Y.  335).  Our  attention  is  par- 
ticularly called  to  its  extension  to  restore  to  membership 
in  the  New  York  Produce  Exchange.  (Matter  of  Haebler 
V.  New  York  Produce  Exchange,  149  N.  Y.  414;  People  ex 
rel.  Johnson  v.  New  York  Produce  Exchange,  id.  401.) 
With  respect  to  that  exchange,  however,  an  examination 
will  show  that  it  has  a  State  charter  and  is  thus  in  no  dif- 
ferent position  from  any  other  incorporated  company. 
And  in  all  of  the  instances  in  which  the  writ  has  been  thus 
allowed,  it  appears  that  the  bodies  against  which  the  writ 
has  issued  have  all  been  beholden  to  the  State  for  their 
franchise  or  charter  or  the  exercise  of  their  functions,  or 
a  right  was  involved  which  was  derived  from  the  State,  and 
it  was  because  the  question  presented  thus  partook  of  a 
public  nature  that  the  mandamus  issued.  We  have  been 
referred  to  no  case,  nor  do  we  think  one  exists,  wherein  a 
court  in  this  State  has  ever  allowed  the  writ  as  against  a 
voluntary  unincorporated  association  to  restore  to  mem- 
bership therein;  but,  on  the  contrary,  all  the  cases  sustain 
a  directly  opposite  view. 

The  reasons  for  the  distinction  thus  made  with  reference 
to  the  writ  as  applied  to  a  corporation  and  to  an  unincor- 
porated body  are  elaborately  discussed  in  Wliite  v.  Brow- 
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uell  (supra),  in  the  opinions  rendered  at  Special  Term  and 
at  General  Term,  both  of  which  are  therein  reported.  In 
the  opinion  at  General  Term,  Judge  Daly  speaking  of  this 
distinction  says :  ' '  In  an  unincorporated  voluntary  asso- 
ciation, like  the  one  now  under  consideration,  the  privilege 
of  membership  is  not  given  by  statute  or  derived  through 
prescription,  as  in  a  corporation,  but  is  created  by  and  con- 
ferred by  the  organization  itself.  It  is  not  a  franchise  — 
a  franchise  being  a  particular  privilege  vested  in  indi- 
viduals, which  is  conferred  by  a  grant  from  a  sovereign  or 
government  (Finch's  Law,  164;  3  Kent's  Com.  458) ;  while, 
on  the  contrary,  the  privilege  of  membership  in  a  voluntary 
association  is  derived  exclusively  from  the  body  that  be- 
stows it,  and  may  be  conferred  or  withheld  at  its  pleasure. 
The  law  cannot  compel  such  an  organization  to  admit  an 
individual  to  membership,  as  may  be  done  in  the  case  of  a 
corporation,  nor  can  it  interfere  to  restore  a  member  who 
has  been  deprived  of  the  privilege  for  not  complying  with 
the  conditions  upon  which  the  enjoyment  of  it  was  made 
to  depend."    *    *    * 

The  appellant  urges  that  a  change  has  been  effected  by 
section  1919  of  the  Code  of  Civil  Procedure,  which  pro- 
vides when  actions  or  special  proceedings  may  be  brought 
by  or  against  associations  of  seven  or  more  persons. 

There  is,  however,  nothing  in  that  section  expressly  re- 
lating to  mandamus,  all  that  the  section  was  intended  for 
being  to  permit  actions  or  proceedings  to  be  brought  and 
remedies  to  be  enforced  to  obtain  adequate  relief  against 
such  a  body.  In  other  words,  it  puts  the  unincorporated 
association,  so  far  as  suing  and  being  sued  is  concerned, 
in  the  same  position  as  an  individual.  But  a  writ  of  man- 
damus will  not  issiie  as  between  individuals  in  a  private 
controversy,  although  such  individuals  may  sue  and  be 
sued.  In  providing,  therefore,  by  the  section  of  the  Code 
Inferred  to,  that  actions  and  proceedings  may  be  brought 
by  or  against  such  associations,  it  was  not  intended  and  it 
would  be  a  forced  construction  to  hold,  because  they  now 
have  legal  capacity  to  sue  and  be  sued,  that  each  and  every 
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legal  process  of  whatever  kind  and  description  available 
against  either  public  or  private  individuals  and  corpora- 
tions may  be  leveled  singly  or  together  against  such  unin- 
corporated associations.  What  was  intended  was  that, 
with  respect  to  the  actions  that  might  be  maintained  by  and 
against  unincorporated  associations,  they  were  placed  in 
the  same  category  with  individuals;  but  for  and  against 
them  in  each  instance  the  appropriate  remedy  must  be 
selected.  The  effect  of  the  Code  provision  is  to  give  the 
court  jurisdiction  over  unincorporated  associations;  but 
we  are  not  now  concerned  with  an  inquiry  into  the 
jurisdiction  or  the  power  of  the  court,  because,  assuming 
the  court  to  have  both,  the  question  whether  it  will  exercise 
its  power  for  the  purpose  of  reinstating  a  member  in  an 
unincorporated  association,  is  the  one  to  which  our  atten- 
tion is  directed.  That  is  but  another  way  of  asking  whether 
in  such  a  case  mandamus  is  the  proper  remedy.  Where 
there  is  a  duty  imposed  by  statute  upon  an  unincorporated 
association,  then  upon  refusal  to  discharge  such  statutory 
duty  the  court,  on  a  showing  that  there  is  no  other  ade- 
quate remedy  for  its  enforcement,  would  no  doubt  allow 
the  writ  of  mandamus.  This,  however,  is  not  such  a  case ; 
and  although  the  court  has  undoubted  jurisdiction  and 
power,  it  will  never  assume  to  use  it  for  the  purpose  of  ex- 
tending the  writ  beyond  the  prescribed  limitations,  one  of 
which,  as  we  have  endeavored  to  point  out,  is  that  its  use 
will  not  be  permitted  to  restore  to  rights  of  membership  in 
an  unincorporated  association.  We  agree,  therefore,  with 
the  learned  judge  at  Special  Term,  that  for  this  purpose 
mandamus  is  not  the  proper  remedy  and  does  not  lie. 

It  accordingly  follows  that  the  order  appealed  from 
should  be  affirmed,  with  costs. 

A  railroad  corporation  may  be  compelled  by  mandamus  to  exercise  its 
duties  as  a  carrier  of  freight  and  passengers,  because  that  duty  is  a  public 
trust,  which,  having  been  conferred  by  the  State  and  accepted  by  the  cor- 
poration, may  be  enforced  for  the  public  benefit.  People  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  28  Hun,  553. 
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PEOPLE  V.   SUPERVISORS   OF  RICHMOND. 
28  N.  Y.  112.     Decided  1863. 

The  RELATOR  sued  out  a  mandamus  requiring  the  super- 
visors to  audit  certain  damages  assessed  for  the  land  of 
the  relator  taken  for  a  highway,  and  to  the  end  that  the 
same  should  be  levied  and  collected  in  the  to^vn  of  South- 
field,  or  to  show  cause,  etc.  The  supervisors  answered  the 
writ,  denying  some  of  the  allegations  in  it,  and  alleging 
some  new  matters.  The  relator  replied,  and  the  issues 
were  tried  at  a  circuit,  and  the  court  directed  the  jury  to 
render  a  verdict  for  the  relator  for  $200,  the  original  claim, 
and  the  interest  thereon,  amounting  to  $84.  To  this  di- 
rection the  defendant  excepted.  The  verdict  was  for  $284, 
for  which  sum  and  costs  judgment  was  entered,  and  it  was 
affirmed  at  general  term.  There  was  no  other  judgment. 
Many  other  exceptions  were  taken  during  the  trial,  which 
are  sufficiently  noticed  in  the  following  opinion.  Upon  a 
previous  trial  of  the  case  the  plaintiff  was  nonsuited,  and 
upon  appeal  to  this  court  the  judgment  was  reversed  and 
a  new  trial  awarded.  The  case  is  reported  in  20  N.  Y.  Rep. 
252. 

Mabvin,  J.  It  will  be  seen  on  consulting  the  case  as  re- 
ported in  N.  Y.  Rep.  vol.  20,  p.  252,  that  most  of  the  ques- 
tions originally  raised,  and  some  of  which  are  reviewed, 
have  been  disposed  of  by  this  court. 

The  regularity  of  the  proceedings  in  laying  out  the  high- 
way and  in  assessing  the  damages,  and  the  proceedings  of 
the  relator  to  procure  the  action  of  the  board  of  super- 
visors, as  then  discussed,  were  affirmed.  There  was  noth- 
ing in  the  case  then  calling  for  or  justifying  any  decision 
or  opinion  touching  the  form  of  the  judgment  to  which  the 
relator  was  entitled.  Can  this  judgment  against  the  su- 
pervisors be  sustained?  No  case  in  point  is  cited,  but  we 
are  referred  to  the  statute,  by  which  the  person  prosecut- 
ing the  writ  of  mandamus  may  demur  or  plead  to  the  re- 
turn made  to  the  writ,  to  which  the  person  making  the 
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loturn  shall  reply,  take  issue,  or  demur,  and  declaring  that 
"  the  like  proceeding  shall  be  had  therein,  for  determina- 
tion thereof,  as  might  have  been  had  if  the  person  prose- 
cuting such  writ  had  brought  his  action  on  the  case  for  a 
false  return."  (2  R.  S.  586,  §  15.)  By  the  seventeenth 
section  it  is  declared  that  ' '  in  case  a  verdict  shall  be  found 
for  the  person  suing  such  writ,  or  if  judgment  be  given  for 
him  on  a  demurrer  or  by  default,  he  shall  recover  damages 
and  costs  in  like  manner  as  he  might  have  done  in  such 
action  on  the  case  aforesaid,  and  a  peremptory  mandamus 
shall  be  granted  to  him  without  delay. ' '  It  seems  to  have 
been  supposed  that  in  case  the  return  to  the  writ  was  false, 
the  proceedings  might  be  regarded  as  an  action  on  the  case 
for  a  false  return,  and  that  the  relator  would  be  entitled 
to  recover  of  the  defendants  as  damages  the  amount  he 
was  entitled  to  receive  of  the  town  of  Southfield,  waiving, 
I  suppose,  his  right  to  a  peremptory  mandamus.  Such 
A'iew  would  be  entirely  erroneous.  A  brief  reference  to  the 
history  of  the  proceedings  by  mandamus  will  enable  us  the 
better  to  understand  the  statute.  A  mandamus  is  a  pre- 
rogative writ  issuing  in  the  name  of  the  king  from  the 
Court  of  King's  Bench,  and  directed  to  any  person,  cor- 
poration or  inferior  court,  etc.,  requiring  them  to  do  some 
particular  thing  which  appertains  to  their  office  and  duty. 
It  was  introduced  to  prevent  disorder  from  a  failure  of 
justice  and  defect  of  police.  (Bac.  Abr.  tit.  Mandamus; 
Jacob's  Law  Diet,  same  title;  3  Black.  Com.  110.)  The 
first  writ  issued  is  generally  alternative,  commanding  the 
thing  to  be  done,  or  that  cause  to  the  contrary  be  shown. 
This  cause  might  be  shown  by  a  return  to  the  writ,  which, 
if  sufficient  in  law,  prevented  the  issuing  of  the  peremptory 
writ,  and  the  proceeding  came  to  an  end.  It  is  easy  to  see 
that  while  the  law  remained  in  this  condition  the  party 
suing  out  the  writ  might  be  defeated  of  his  rights,  by  a 
return  to  the  writ,  of  facts,  good  in  law,  to  defeat  the  claim, 
such  alleged  facts,  however,  being  untrue.  In  such  a  case 
the  party  suing  out  the  writ  could  institute  an  action  on 
the  case  for  a  false  return,  in  his  own  name,  against  those 
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making  the  return,  and  could  recover  the  damages  he  had 
sustained  by  reason  of  such  false  return;  and  thereupon 
the  court,  upon  a  new  motion  founded  upon  the  postea  or 
judgment  in  the  action  for  the  false  return,  would  grant 
the  writ  of  mandamus  in  a  peremptory  form. 

In  this  state  of  the  law  the  statute  of  9th  Anne,  ch.  20, 
was  enacted,  authorizing  pleadings  by  the  parties  subse- 
quent to  the  return,  and  a  trial  of  the  issues,  and  declaring 
that  the  same  proceedings  may  be  had  as  if  an  action  on 
the  case  had  been  brought  for  making  a  false  return,  and 
that  damages  and  costs  might  be  recovered,  and  declaring 
that  a  peremptory  writ  of  mandamus  shall  be  granted  with- 
out delay,  as  might  have  been,  if  the  return  had  been  ad- 
judged insufficient.  (Bac.  Abr.  tit.  Mandamus,  H.)  The 
statute  of  Anne  related  to  officers,  and  some  subsequent 
statutes  extended  its  provisions  to  other  cases.  The  pro- 
visions of  our  OAvn  statute  are  taken  from  these  statutes, 
and  seem  to  include  all  cases.  But  it  does  not  follow  that 
the  relator  will  be  entitled  to  damages,  other  than  nominal, 
against  the  defendant  in  all  cases.  Under  the  statute  of 
Anne  and  our  statute  he  is  to  have,  upon  recovering  judg- 
ment, a  peremptory  mandamus  granted  to  him  without 
delay.  If  it  is  a  proper  case  for  damages  to  be  recovered 
of  those  against  whom  the  writ  is  prosecuted,  then  he  may 
recover  such  damages  in  addition  to  his  judgment  for  the 
peremptory  mandamus,  without  resorting  to  his  action  for 
a  false  return.  In  the  case  of  an  expulsion  from  office,  or 
the  refusal  to  induct  into  an  office,  actual  damages  may 
have  been  sustained  by  reason  of  the  loss  of  the  emolu- 
ments of  the  office  during  the  time  of  the  deprivation.  But 
in  a  case  where  the  writ  itself  is  a  complete  remedy,  and 
gives  to  the  party  all  he  is  entitled  to,  how  can  it  be  said 
that  he  is  entitled  to  other  damages  against  the  defendants? 
It  is  to  be  kept  in  mind  that  the  peremptory  writ  is  to  be 
granted  to  him  without  delay.  In  this  case  the  material 
issues  being  found  in  favor  of  the  plaintiff  the  judgment 
should  have  been  that  a  peremptory  mandamus  issue  to  the 
board  of  supervisors  commanding  them  to  audit  the  ac- 
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count  as  commanded  in  the  alternative  writ.  And  1  see  no 
ground  for  any  damages,  other  than  nominal,  against  the 
defendants,  provided  the  board  of  supervisors  can.  be  re- 
quired to  include  in  the  damages,  assessed  at  $200,  the 
interest  thereon  from  the  time  when  the  claim  was  pi'c- 
sented  and  should  have  been  audited.  If  this  cannot  be 
done,  as  against  the  town  of  Southfield,  then  I  am  inclined 
to  think  the  defendants  may  be  liable  for  such  interest  by 
way  of  damages,  assuming  that  they  make  a  false  return 
to  the  writ.    *    *    * 

The  court,  upon  consultation,  is  of  the  opinion  that  the 
supervisors  could  only  audit  the  damages  assessed,  with 
the  charges,  etc.,  as  provided  in  the  highway  act  (see  2  R. 
S.  399,  §  93,  5th  ed.) ;  and  that  no  more  could  be  levied  and 
collected  of  the  town.  (§  94.)  That  as  the  return  of  the 
supervisors  was  false,  and  the  relator  has  been  kept  out 
of  the  damages  to  which  he  was  entitled  from  the  town,  the 
supervisors  may  be  properly  made  liable  in  damages  to 
the  extent  of  the  interest  upon  the  $200,  to  Avit,  $84.  Also, 
that  all  the  facts  are  before  the  court,  enabling  it  to  modify 
the  judgment  by  reversing  as  to  the  $200  damages,  and 
affirming  it  as  to  the  interest  as  damages,  and  directing 
that  the  judgment  be  so  amended  as  to  grant  to  the  relator 
the  writ  of  mandamus  without  delay.  Neither  party  to 
have  costs  of  this  appeal. 

Order  accordingly. 


PEOPLE  EX  REL.  ACKERMAN  v.  LUMB. 
6  App.  Div.  26.     Decided  1896. 

Appeal  by  the  respondents,  Charles  L.  Lumb  and  others, 
as  water  commissioners  of  the  city  of  Poughkeepsie,  com- 
posing the  water  board  of  said  city,  from  an  order  of  the 
Supreme  Court,  made  at  the  Dutchess  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Dutchess 
on  the  10th  day  of  February,  1896,  directing  that  an  alter- 
native writ  of  mandamus  issue  to  the  respondents. 
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Brown,  P.  J.  The  relator,  who  is  an  honorably  dis- 
charged soldier  of  the  army  during  the  rebellion,  and  who 
claims  to  have  passed  the  necessary  civil  service  examina- 
tion and  been  placed  upon  the  eligible  list  for  the  position 
of  engineer  to  the  pumping  works  in  the  city  of  Pough- 
keepsie,  applied  to  the  Special  Term,  upon  his  own  affi^ 
davit  and  due  notice  to  the  respondents,  for  a  peremptory 
mandamus  commanding  the  respondents  to  meet  as  a  water 
board  of  said  city  and  appoint  him  to  the  position  of  engi- 
neer. The  respondents  opposed  said  application,  reading 
in  opposition  to  the  relator's  affidavit  the  affidavit  of  the 
superintendent  of  the  water  works  and  one  of  the  water 
commissioners. 

In  these  affidavits  it  is  alleged  that  there  is  no  vacancy 
in  the  office  of  the  engineer,  and  the  relator's  fitness  for  the 
position  is  denied. 

The  court  thereupon  made  an  order  that  an  alternative 
writ  of  mandamus  issue,  commanding  the  respondents,  in 
case  they  failed  to  appoint  the  relator  to  the  position  he 
seeks,  to  show  cause  and  make  return  to  the  writ  within 
twenty  days  after  due  service  thereof  upon  them. 

From  this  order  the  respondents  have  appealed. 

The  order  is  not  appealable.  (People  ex  rel.  Fiske  v. 
Devermann,  83  Hun,  181.)  An  alternative  mandamus  is  in 
the  nature  of  an  order  to  show  cause.  (People  v.  Ransom, 
2  N.  Y.  490;  People  v.  Mitchell,  39  N.  Y.  St.  Rep.  767.) 

It  does  not  affect  a  substantial  right,  because  it  deter- 
mines nothing  against  the  respondents  or  in  favor  of  the 
relator.  It  cannot  be  quashed  or  set  aside  for  any  matter 
involving  the  merits.     (Code  Civ.  Pro.  §  2075.) 

The  writ  may  be  demurred  to  by  the  respondents,  or  they 
may  make  a  return  which  may  be  demurred  to  by  the  re- 
lator.    (§§  2076-2078.) 

The  writ  and  the  return  constitute,  in  substance,  plead- 
ings, upon  which  issues  of  fact  or  law  will  arise  accord- 
ingly as  there  may  be  demurrers  to,  or  denials  of,  the  facts 
alleged.  Upon  those  pleadings  the  issue,  whatever  it  may 
be,  will  be  determined,  and  until  such,  determination  no 
substantial  right  of  any  party  is  affected. 
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An  appeal  from  an  order  made  .in  a  special  proceeding, 
like  an  appeal  from  an  order  made  in  an  action,  lies  only 
when  it  affects  a  substantial  right.   (Code  Civ.  Pro.  §  1356.) 

The  appeal  must  be  dismissed. 


PEOPLE  EX  EEL.  CARLETON  v.  ASSESSORS. 

52  How.  Pr.  140.     Decided  1876. 

The  eelatoe  is  the  owner  of  premises  fronting  on  Bloom- 
ingdale  road,  between  One  Hundred  and  One  Hundred  and 
First  streets  in  the  city  of  New  York,  which  road  was  closed 
by  the  Central  Park  commissioners  under  chapter  697  of 
the  Laws  of  1867.  The  board  of  assessors  having  refused 
to  allow  him  the  damages  sustained  by  such  closing,  appli- 
cation was  made  for  a  peremptory  writ  of  mandamus  to 
compel  the  board  to  act.  The  special  term  granted  the 
application,  and  from  that  order  this  appeal  is  taken. 

Daniels,  J.  By  chapter  697  of  the  Laws  of  1867,  the 
board  of  commissioners  of  the  Central  Park  were  empow- 
ered to  lay  out  and  close  streets,  avenues,  roads  and  pub- 
lic squares  or  places  within  a  particularly  designated  and 
described  district  of  the  city  of  New  York,  adjacent  to  and 
surrounding  the  park.  This  district  included  territory 
forming  part  of  what  was  called  the  Bloomingdale  road 
upon  which  the  applicant  claimed  that  he  owned  property 
which  was  injured  by  the  action  of  the  commissioners  in 
closing  that  road.  He  swore  positively  to  his  title  to  the 
property,  and  his  statements  upon  that  subject  were  not 
otherwise  denied  than  by  an  answer  of  the  board,  verified 
by  one  of  its  members,  denying  knowledge  or  information 
sufficient  to  form  a  belief  whether  such  statements  were 
true.  That  form  of  denial  for  the  purpose  of  meeting  the 
averments  of  a  positive  affidavit  upon  a  special  motion, 
really  amounts  to  nothing.  The  Code  has  allowed  it  in  an 
answer  or  reply  in  forming  issues  of  fact  by  way  of  plead- 
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ing,  but  it  has  not  been  sanctioned  or  allowed  for  any  other 
purpose.  The  applicant 's  affidavit  may  very  well  be  literally 
true,  and,  at  the  same  time,  the  person  verifying  the  answer 
may  have  had  no  knowledge  or  information  whatever  upon 
the  subject.  For  that  reason  the  answer  does  not  tend  to 
discredit  the  statements  made  in  the  affidavit,  and  it  must, 
therefore,  be  taken  to  be  presumptively  correct  as  to  the 
applicant's  title. 

His  affidavit  is  not  so  positive  as  to  the  existence  of 
the  Bloomingdale  road  in  front  of  his  premises.  The  state- 
ments are  made  upon  his  information  and  belief,  that  it 
was  laid  out  over  100  years  ago,  and  that  it  was  afterward 
kept  open  and  continued  as  a  public  highway  of  the  city  of 
New  York,  to  and  including  the  year  1867.  But  the  un- 
certainty of  this  statement  was  so  far  fortified  by  legis- 
lative acts,  recognizing  the  existence  of  the  road,  as  to 
render  it  entirely  worthy  of  reliance.  Both  together  left 
no  doubt  as  to  that  fact  (L.  1864,  pp.  942,  943 ;  L.  1838,  ch. 
223,  §  3).  How  it  first  became  a  public  road  does  not 
clearly  appear  in  this  case,  but  that  it  was  one  when  the 
act  of  1867  was  passed,  seems  to  be  reasonably  free  from 
substantial  dispute,  and  that  it  was  closed  by  the  action 
of  the  Central  Park  commissioners  so  far  as  it  passed  the 
applicant's  premises  was  admitted  by  the  assessors. 

The  applicant  stated  positively  in  his  affidavit  that  clos- 
ing the  road  had  depreciated  the  value  of  his  premises,  and 
the  answer  of  the  assessors  was  that  neither  of  them  had 
any  knowledge  or  information  sufficient  to  form  a  belief 
that  such  was  the  fact.  This  denial,  as  already  stated,  in 
no  way  impaired  the  effect  of  the  applicant's  positive  state- 
ment as  to  the  fact.  As  matter  of  mere  evidence,  the  cir- 
cumstance that  one  person  does  not  know  or  is  not  in- 
formed concerning  a  fact  positively  affirmed  by  another,  is 
too  slight  in  its  effect  to  present  even  a  conflict  between 
their  statements.  It  has  been  allowed  in  pleading  to  create 
an  issue  upon  matters  not  in  a  condition  to  be  conceded  as 
true,  but  not  by  way  of  proof  for  the  purpose  of  discred- 
iting direct  and  positive  evidence. 
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The  facts  established  were  sufificient  to  render  it  rea- 
sonably probable  that  the  applicant  had  a  well-founded 
claim  for  some  compensation  for  damages  created  by  the 
closing  of  the  road,  and  that  was  sufficient  to  entitle  him  to 
have  a  hearing  before  the  board  of  assessors. 

The  act  of  1867  provides  that  damages  shall  be  awarded 
to  persons  whose  property  may  be  injured  by  the  commis- 
sioners '  action  under  it  in  closing  streets,  avenues  or  roads 
(L.  1867,  1750),  and  that  they  shall  be  ascertained  and  paid 
in  the  manner  specified  by  sections  3  and  4  of  an  act  passed 
in  1852  (L.  1852,  p.  47,  ch.  52,  §§  3,  4). 

It  was  not  necessary  to  entitle  the  applicant  to  a  hear- 
ing that  it  should  be  conclusively  shown  in  the  first  instance 
that  an  award  must  be  made  in  his  favor  by  the  board  of 
assessors.  A  presumptive  case  was  enough  to  secure  the 
success  of  his  application  for  the  writ.  Upon  the  hearing 
he  may  wholly  or  partially  fail  to  support  his  claim.  If 
he  should,  the  board  has  complete  authority  so  to  decide. 
Its  duty  is  to  hear  the  case  as  it  may  be  presented.  If  it 
shall  not  be  satisfactorily  sustained  by  the  proof  he  may 
offer,  then  it  will  be  equally  its  duty  to  reject  or  reduce  it, 
as  the  case  may  seem  to  require.  He  was  entitled  to 
have  the  claim,  made  by  him,  heard  by  the  board.  That 
was  erroneously  denied  when  it  Avas  applied  for,  and  the 
order  made  should  be  affirmed  with  ten  dollars  costs  besides 
disbursements. 

If  the  affidavits  conflict  as  to  any  material  fact  and  either  party  then 
asks  the  court  to  grant  or  refuse  a  peremptoi-y  writ  he  will  be  deemed 
to  have  demurred  to  the  opposing-  papers.  See  People  ex  rel.  Dady  v. 
Coler,  171  N.  Y.  373,  and  cases  cited. 


PEOPLE  EX  EEL.  GAYLORD  v.  SUPERVISORS. 
15  N.  Y.  Supp.  79.5.     Decided  1891. 

Appeal  from  special  term,  Schoharie  county.  Petition 
for  a  mandamus  to  compel  the  board  of  supervisors  of 
Schoharie    county   to    audit    relator's    claim    against    tlie 
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county.  The  alternative  writ  was  duly  granted  by  the 
court  at  a  special  term,  but  no  order  was  made  or  entered, 
whereupon  the  defendant  moved  to  set  aside  the  writ,  which 
motion  was  denied,  and  defendant  appealed. 

Per  Curiam.  The  mandamus  was  granted  at  a  special 
term,  and  could  be  granted  only  at  a  court.  (Code,  §§  2068, 
2069.)  Undoubtedly  the  proper  mode  for  a  court  to  act, 
or,  rather,  to  express  its  acts,  is  by  an  order  entered  in  its 
records ;  but  the  entering  of  such  an  order  is  a  clerical  duty. 
Frequently  an  order  is  granted  in  open  court,  and  it  may 
be  a  day  or  two  before  the  formal  order  is  entered  in  the 
clerk's  records,  and  the  court  would  not  set  aside  the  order 
for  the  neglect  of  the  clerk  to  enter  it.  So  in  this  case  the 
proper  course  would  have  been  to  enter  an  order;  but,  as 
that  is  a  clerical  duty  we  ought  not  to  set  aside  the  manda- 
mus for  the  clerk's  neglect.  The  proper  order  may  now 
be  entered  nunc  pro  tunc,  and  thus  the  proper  record  of 
the  action  of  the  court  will  be  preserved.  The  order  deny- 
ing the  motion  is  affirmed,  with  ten  dollars  costs  and  print- 
ing disbursements,  and  with  leave  to  relator  to  enter  nunc 
pro  tunc  the  proper  order. 


PEOPLE  EX  REL.  BEAN  v.   CLAUSEN. 

74  App.  Div.  217.     Decided  1902. 

Appeal  by  the  relator  from  a  judgment  in  favor  of  de- 
fendant entered  upon  the  dismissal  upon  the  merits  of  an 
alternative  writ  of  mandamus,  after  a  trial  at  the  New  York 
Trial  Term. 

O'Brien,  J.  The  relator  sought  in  this  proceeding  to 
obtain  a  peremptory  writ  of  mandamus  directing  the  re- 
spondent as  commissioner  of  parks  to  restore  him  to  the 
position  which  he  occupied  as  superintendent  of  the  aqua- 
rium at  Battery  Park,  from  which  office  he  claims  he  Avas 
unlawfully  removed.  On  the  return  day  of  the  writ  the  re- 
spondent filed  a  return  denying  the  material  allegations  in 
the  petition,  Avhereupon  the  Special  Term  directed  that  an 
32 
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alternative  writ  of  mandamus  issue  so  that  the  issues  of 
fact  raised  by  the  relator's  petition  and  the  respondent's 
affidavit  might  be  tried  by  a  jury. 

These  issues  were  brought  on  to  trial  at  Trial  Term  be- 
fore a  judge  and  jury,  and  at  the  close  of  relator's  case,  the 
respondent  not  offering  any  evidence,  the  trial  judge  dis- 
missed the  alternative  writ  of  mandamus  "  upon  the 
merits." 

The  practice  followed  upon  the  trial  we  think  was  wrong. 
No  questions  were  submitted  to  the  jury,  and  there  being- 
no  direction  of  a  verdict  by  the  court,  there  was  no  war- 
rant for  a  dismissal  upon  the  merits.  The  course  pursued 
was  due  no  doubt  to  the  conclusion  reached  by  the  learned 
trial  judge  that  the  relator  failed  to  prove  the  allegations 
of  his  petition. 

As  said  in  Wait's  Practice  (Vol.  5,  p.  590)  :  "After  an 
alternative  writ  .is  granted,  a  return  made  theret©  and  is- 
sues of  fact  joined  thereon,  the  case  becomes  an  action 
under  the  Code,  and  is  not  a  special  proceeding."  The 
procedure  for  an  alternative  writ  of  mandamus  is  regulate'd 
by  chapter  16,  title  2,  article  IV,  of  the  Code  of  Civil  Pro- 
cedure; and  by  reference  to  sections  2076  and  2082  it  will 
be  seen  that  the  alternative  writ  presenting  the  averments 
of  the  relator  and  the  return  comprising  the  affidavits  of 
the  respondent  are  regarded  as  pleadings  in  an  action  — 
the  writ  as  the  complaint  and  the  return  as  the  answer. 
And  with  respect  to  the  issues  of  fact,  the  place  where  and 
how  triable  are  also  prescribed,  and  by  section  2084  it  is 
provided:  "  Upon  the  trial  of  an  issue  of  fact  joined  upon 
an  alternative  writ  of  mandamus  the  verdict,  report  or  de- 
cision must  be  returned  to  and  the  final  order  thereupon 
must  be  made  by  *  *  *  the  Special  Term."  There  is 
no  sanction,  therefore,  for  the  practice  which  was  here  fol- 
lowed of  the  trial  judge  nonsuiting  the  relator  on  the  trial 
by  a  jury  of  issues  raised  by  an  alternative  writ.  The  is- 
sues raised  by  an  altei-native  writ  are  similar  to  issues  of 
fact  which  arise  in  an  equity  action,  and  which  are  sent  by 
that  court  to  a  jury  for  trial. 
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The  practice  to  be  followed  in  an  equity  action  has  been 
long  settled  and  understood,  and  is  well  expressed  in  Bird- 
sail  V.  Patterson   (51  N.  Y.  43).     Therein  it  was  said: 

This  was  an  equitable  action,  and  issues  had  been  framed 
and  ordered  to  be  tried  before  a  jury  at  the  circuit.  These 
issues  were  upon  trial  at  the  time  this  motion  was  made. 
The  action  was  not  upon  trial,  and  the  whole  case  was  not 
then  before  the  court.  These  issues,  like  feigned  issues 
under  the  old  chancery  practice,  were  ordered  to  be  tried 
so  that  the  court  could  have  the  findings  of  the  jury  upon 
the  final  hearing  of  the  whole  case  for  the  information  of 
its  conscience.  The  order  of  the  court  framing  the  issues 
and  ordering  them  to  be  tried  is  not  satisfied  by  the  finding 
or  decision  of  the  judge  holding  the  circuit.  The  jury  must 
find  upon  the  issues,  and  their  finding  must  be  presented 
to  the  court  upon  the  final  hearing.  If  they  find  upon  in- 
sufficient evidence,  the  party  aggrieved  has  his  remedy  by 
a  motion  for  a  new  trial,  according  to  the  practice  pre- 
scribed in  Supreme  Court  Rule  No.  33.  The  judge  presid- 
ing at  the  trial  of  the  issues  has  no  right  to  nonsuit." 

The  disposition  to  be  made  of  issues  raised  by  an  al- 
ternative writ  of  mandamus,  which  are  in  the  nature  of 
issues  settled  in  a  court  of  equity  and  sent  to  a  jury,  is 
thus  stated  and  the  proper  practice  correctly  outlined  in 
the  appellant's  brief:  "  Where  material  allegations  in  a 
petition  for  the  peremptory  writ  are  denied  by  the  respond- 
ent, the  Special  Term  directs  the  issuance  of  an  alterna- 
tive writ  so  that  the  issues  of  fact  may  be  tried  by  a  jury, 
and  the  verdict  of  a  jury  upon  the  trial  of  the  issues  of 
fact  raised  by  the  alternative  writ  is  for  the  benefit  and 
guidance  of  the  Special  Term  in  determining  whether  or 
not  to  issue  a  peremptory  writ  of  mandamus.  An  alter- 
native writ  of  mandamus  corresponds  exactly  with  an 
order  of  the  court  framing  and  settling  issues  of  fact  in 
an  equity  case  to  be  sent  to  a  jury.  In  both  instances  the 
court,  through  the  jury's  verdict,  seeks  enlightenment  as 
to  the  facts,  in  order  that  the  correct  principle  of  law  may 
be  applied  iipon  the  application  for  the  final  order  or  upon 
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the  application  for  the  peremptory  writ  of  mandamus,  as 
the  case  may  be. ' ' 

Even  though  there  had  been,  therefore,  a  failure  of  proof 
on  the  part  of  the  relator,  the  learned  trial  judge  could 
not,  in  such  a  case  any  more  than  upon  the  trial  of  any  other 
action  where  there  was  mere  failure  of  proof,  dismiss 
"  upon  the  merits,"  because,  under  such  circumstances, 
the  merits  are  not  involved.  If  the  insertion  of  these  words 
were  the  only  error,  we  might  correct  it  by  striking  out  the 
provision  "  upon  the  merits,"  but  this  would  not  reach  the 
principal  error  which  we  think  was  committed,  which  con- 
sisted in  the  practice  followed  upon  the  trial.  It  would  have 
been  proper  for  the  learned  trial  judge,  in  the  absence  of 
proof,  to  have  directed  a  verdict  upon  the  issues  or,  upon 
conflicting  evidence,  to  have  submitted  the  issues  for  the 
determination  of  the  jury,  but  what  the  Code  practice  pre- 
scribed is  that  the  disposition  of  the  entire  proceeding  shall 
not  be  made  at  the  Trial  Term,  the  provision  of  the  Code 
being  that  ' '  the  verdict  *  *  *  must  be  returned  to  and 
the  final  order  thereupon  must  be  made  by  *  *  *  the 
Special  Term."  Whether  or  not  issues  of  fact  under  an 
alternative  writ  of  mandamus  shall  or  shall  not  be  sent  for 
a  jury  trial  is  not  discretionary  with  the  Special  Term, 
but,  where  such  issues  are  presented,  the  relator  is  entitled 
as  matter  of  right  to  have  a  jury  trial  thereon,  and  the 
judge  at  Special  Term  is  bound  to  send  them  to  a  jury. 
(Code  Civ.  Pro.  §§  968,  2083.) 

Without  discussing  the  merits,  therefore,  or  passing  any 
opinion  thereon,  we  think,  for  the  reason  that  the  practice 
followed  was  wrong,  that  the  judgment  appealed  from  must 
be  reversed  and  the  issues  again  sent  to  the  Trial  Term  to 
be  disposed  of  by  a  jury.  Accordingly  so  ordered,  with 
costs  to  appellant  to  abide  the  event. 

A  peremptory  writ  of  mandamus  is  an  order  of  the  court  and  dis- 
obedience thereof  is  punishable  as  a  contempt  of  court.  People  ex  rel. 
Garbutt  v.  E.  &  S.  L.  R.  Co.,  76  N.  Y.  294. 
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3.  Prohibition.    Code  Civ.  Pro.  §§  2091-2102. 


QUIMBO  APPO  V.  THE  PEOPLE. 
20  N.  Y.  531.    Decided  1860. 

Writ  of  error  to  the  Supreme  Court.  Quimbo  Appo  was 
tried  and  convicted  of  murder,  and  sentenced  to  be  executed 
therefor,  by  a  Court  of  Oyer  and  Terminer  held  in  and  for 
the  city  and  county  of  New  York,  in  April  1859.  The 
court  adjourned  sine  die  on  the  16th  of  June  following. 

On  the  first  Monday  of  October,  in  the  same  year,  a  Court 
of  Oyer  and  Terminer  was  held  in  and  for  the  same  city 
and  county,  before  Mr.  Justice  Roosevelt,  and  on  the  17th 
of  October  Appo  made  an  application  to  the  last  mentioned 
court  to  set  aside  his  conviction  and  sentence,  and  grant 
him  a  new  trial.  The  application  was  founded  on  the  min- 
utes of  Mr.  Justice  Davies,  before  whom  the  conviction  took 
place,  and  on  affidavits  alleging  injustice  done  him  on  his 
trial,  newly  discovered  evidence,  etc. 

The  district  attorney  denied  the  power  of  the  court  to 
entertain  or  grant  such  a  motion  and  declined  to  answer  it 
on  the  merits.  The  court  affirmed  its  power  and  announced 
its  intention  to  grant  the  motion.  The  district  attorney 
thereupon  sued  out  an  alternative  writ  of  prohibition,  ad- 
dressed to  Appo  and  the  court,  forbidding  the  exercise  of 
this  jurisdiction.  The  writ  was  returnable  at  the  general 
term  of  the  Supreme  Court  on  the  first  Monday  of  Decem- 
ber, 1859.  On  the  return  day  the  court,  on  argument,  ren- 
dered judgment,  aAvarding  a  prohibition  absolute,  from 
which  judgment  Appo  brought  error  to  this  court.    *    *    * 

Selden,  J.  The  first  question  to  be  considered  is,  whether 
the  writ  of  prohibition  was  a  proper  remedy,  assuming 
that  the  Court  of  Oyer  and  Terminer  had  no  authority  to 
grant  a  new  trial  upon  the  merits  after  conviction  and  sen- 
tence for  the  crime  of  murder. 
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The  office  of  this  writ  is,  to  restrain  subordinate  courts 
and  inferior  judicial  tribunals  of  every  kind  from  exceed- 
ing their  jurisdiction.  It  is  an  ancient  and  valuable  writ, 
and  one  the  use  of  which  in  all  proper  cases  should  be  up- 
held and  encouraged,  as  it  is  important  to  the  due  and  reg- 
ular administration  of  justice  that  each  tribunal  should 
confine  itself  to  the  exercise  of  those  powers  with  which, 
under  the  Constitution  and  laws  of  the  State,  it  has  been 
intrusted. 

But  it  is  said,  that  when  the  inferior  court  or  tribunal 
has  jurisdiction  of  the  action,  or  of  the  subject  matter  be- 
fore it,  any  error  in  the  exercise  of  that  jurisdiction  can 
neither  be  corrected  nor  prevented  by  a  writ  of  prohibition. 

It  is  true  that  the  most  frequent  occasions  for  the  use 
of  the  writ  are  where  a  subordinate  tribunal  assumes  to 
entertain  some  cause  or  proceeding  over  which  it  has  no 
control.  But  the  necessity  for  the  writ  is  the  same  where, 
in  a  matter  of  which  such  tribunal  has  jurisdiction,  it  goes 
beyond  its  legitimate  powers ;  and  the  authorities  show  that 
the  writ  is  equally  applicable  to  such  a  case.  Mr.  Jacob,  in 
treating  of  this  writ,  after  saying  that  it  may  issue  to  in- 
ferior courts  of  every  description,  whether  ecclesiastical, 
temporal,  military  or  maritime,  whenever  they  attempt  to 
take  cognizance  of  causes  over  which  they  have  no  juris- 
diction, adds :  "or  if,  in  handling  of  matters  clearly 
within  their  cognizance,  they  transgress  the  hounds  pre- 
scribed to  them  by  the  laws  of  England,  as  where  they  re- 
quire tAvo  witnesses  to  prove  the  payment  of  a  legacy." 
( Jac.  Law  Die,  title  Prohibition.) 

In  the  case  of  Darby  v.  Cosens  (1  Term  E.,  552),  the  de- 
fendant, who  was  vicar  of  the  parish  of  Long  Burton,  had 
sued  Darby  in  an  Ecclesiastical  Court  for  tithes,  that  being 
an  action  appropriate  to  the  jurisdiction  of  that  court ;  but 
the  defendant  having  set  up  a  modus  by  way  of  defense,  an 
issue  was  presented  which  the  Ecclesiastical  Court  had  no 
authority  to  try  —  still,  as  it  assumed  to  proceed  with  the 
case,  upon  application  to  the  Court  of  King's  Bench  a  writ 
of  prohibition  was  issued. 
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The  precise  objection  made  here  was  taken  in  the  case 
of  Leman  v.  Goulty  (3  Term  R.  3),  where  certain  church 
wardens  were  cited  in  the  Bishops'  Court  to  exhibit  on  oath 
an  account  of  the  moneys  received  and  paid  by  them.  Ob- 
jections being  made  to  one  or  two  items  of  the  account,  the 
Bishop  required  them  to  pay  a  certain  amount,  and  upon 
their  refusing  was  proceeding  still  further  with  the  case 
when  a  rule  was  obtained  in  the  Court  of  King's  Bench  to 
show  cause  why  a  writ  of  prohibition  should  not  issue ;  and 
the  counsel  in  showing  cause  insisted  that  as  the  Bishops' 
Court  had  original  jurisdiction  of  the  cause,  the  error  should 
be  corrected  upon  appeal,  and  was'  not  a  ground  for  a  writ 
of  prohibition;  but  the  court  allowed  the  writ,  and  Lord 
Kenyon,  after  admitting  that  for  a  mere  error  in  giving  a 
judgment  which  the  coiirt  had  power  to  render,  the  writ 
would  not  lie,  said:  "  Now,  in  this  case,  with  respect  to 
the  compelling  of  a  production  of  the  church  warden's  ac- 
counts, the  Spiritual  Court  had  exclusive  jurisdiction ;  but 
there  their  authority  ceases,  and  everything  which  they 
did  afterward  was  an  excess'  of  jurisdiction  for  which  a 
prohibition  ought  to  be  granted. ' ' 

These  cases  prove  that  the  writ  lies  to  prevent  the  exer- 
cise of  any  unauthorized  power,  in  a  cause  or  proceeding 
of  which  the  subordinate  tribunal  has  jurisdiction,  no  less 
than  when  the  entire  cause  is  without  its  jurisdiction.  The 
broad  remedial  nature  of  this  writ  is  shown  by  the  brief 
statement  of  a  case  by  Fitzherbert.  In  stating  the  various 
cases  in  which  the  writ  will  lie,  he  says :  "And  if  a  man  be 
sued  in  the  Spiritual  Court,  and  the  judges  there  will  not 
grant  unto  the  defendant  the  copy  of  the  libel,  then  he 
shall  have  a  prohibition,  directed  unto  them  for  a  sur- 
cease," etc.,  until  they  have  delivered  the  copy  of  the  libel, 
according  to  the  statute  made  Anno  2  H.  5.  (F.  N.  B.,  title 
Prohibition.) 

This  shows  that  the  Avrit  was  never  governed  by  any 
narrow  technical  rules,  but  was  resorted  to  as  a  convenient 
mode  of  exercising  a  wholesome  control  over  inferior  tri- 
bunals.   The  scope  of  this  remedy  ought  not,  I  think,  to  be 
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abridged,  as  it  is  far  better  to  prevent  the  exercise  of  an 
unauthorized  power  than  to  be  driven  to  the  necessity  of 
correcting  the  error  after  it  is  committed.  I  have  no  hesi- 
tation, therefore,  in  holding  that  this  was  a  proper  case  for 
the  use  of  the  writ,  if  the  Supreme  Court  was  right  in  the 
conclusion  to  which  it  arrived  at  general  term. 

Had,  then,  the  Court  of  Oyer  and  Terminer  authority  to 
make  the  order  granting  to  the  defendant,  Quimbo  Appo,  a 
new  trial?    *     *     * 

[The  court  answered  the  question  in  the  negative  and, 
therefore,  affirmed  the  order.] 

See  also  People  ex  rel.  Jerome  v.  General  Sessions,  185  N.  Y.  504. 


PEOPLE  EX  REL.  HUMMEL  v.  TRIAL  TERM;  PART  1  OF  THE 
SUPREME  COURT,  ETC. 

184  N.  Y.  30.     Decided  1906. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  26,  1905,  denying  the  relator's  application  for  an  ab- 
solute writ  of  prohibition  to  restrain  the  prosecution  of 
certain  criminal  proceedings  against  him  and  quashing  an 
alternative  writ  which  had  been  previously  issued. 

Haight,  J.  The  grand  jury  of  the  Court  of  General 
Sessions  of  the  Peace  held  in  and  for  the  county  of  New 
York  had  found  two  indictments  against  the  relator,  charg- 
ing him  with  the  crime  of  subornation  of  perjury.  These 
indictments  had  been  transferred  to  the  criminal  branch  of 
the  Supreme  Court  which  was  held  by  Justice  Davy,  before 
whom  the  district  attorney  contemplated  the  trial  of  the 
charges.  Thereupon  the  defendant  moved  the  court  for  an 
order  quashing  the  indictments  upon  the  ground  that  he 
had  been  compelled  to  testify  against  himself  before  the 
grand  jury.  This  motion  was  denied  and  then  the  relator 
procured  an  alternative  writ  prohibiting  the  justice  from 
proceeding  with  the  trial  until  the  further  order  of  the 
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Appellate  Division.  Subsequently  the  matter  was  brought 
to  a  hearing  before  that  court,  resulting  in  an  order  denj-- 
ing  the  relator's  application  for  an  absolute  writ  of  pro- 
hibition, as  a  matter  of  law,  and  not  in  the  exercise  of  dis- 
cretion, and  the  quashing  of  the  alternative  writ. 

The  writ  of  prohibition  is  one  of  the  State  writs  aiithor- 
ized  by  the  Code  of  Civil  Procedure,  which  may  issue  out 
of  the  Supreme  Court  restraining  a  judge  or  party  from 
further  proceeding  in  the  action  or  special  proceeding 
complained  of.  (Code  Civ.  Pro.  §§  2091-2096.)  The  writ 
does  not  issue  as  a  matter  of  right,  but  only  in  the  sound 
discretion  of  the  court  in  cases  of  supreme  necessity  where 
the  grievance  cannot  be  redressed  by  ordinary  proceedings 
at  law  or  in  equity  or  by  appeal.  (People  ex  rel.  Adams 
V.  Westbrook,  89  N.  Y.  152 ;  People  ex  rel.  Burbank  v.  Wood, 
21  App.  Div.  245 ;  People  ex  rel.  Mayor  v.  Nichols,  79  N.  Y. 
582,  591;  Alexander  v.  CroUott,  199  U.  S.  580.)  We  are 
thus  brought  to  the  consideration  of  the  question  as  to 
whether  the  relator  had  a  remedy  for  his  grievance  by 
ordinary  proceedings  either  at  law  or  in  equity  or  by  ap- 
peal. We  think  he  did,  and  that  he  availed  himself  of  the 
remedy  when  he  moved  in  the  action  for  a  quashing  or  a 
dismissal  of  the  indictments.  This  motion  was  based  upon 
affidavits  and  the  minutes  of  the  grand  jury  so  that  all  of 
the  merits  were  fully  brought  before  the  court  for  deter- 
mination. The  Code  of  Criminal  Procedure  provides  that 
' '  hereafter,  the  only  mode  of  reviewing  a  judgment  or  or- 
der in  a  criminal  action  or  proceeding  or  special  proceed- 
ing of  a  criminal  nature  is  by  appeal."  (§  515.)  An  ap- 
peal to  the  Supreme  Court  may  be  taken  by  the  defendant 
from  the  judgment  on  a  conviction  after  indictment,  and 
upon  the  appeal  any  actual  decision  of  the  court  in  any 
intermediate  order  or  proceeding  forming  a  part  of  the 
judgment  roll,  as  prescribed  by  section  485,  may  be  re- 
viewed. (§  517.)  The  indictments,  as  we  have  seen,  had 
been  found  and  returned  to  the  court  by  the  grand  jury. 
The  criminal  actions  were,  therefore,  pending.  The  mo- 
tions made  to  dismiss  the  indictments  were  motions  in  the 
actions  and  necessarily  appear  upon  the  minutes  of  the 
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court,  required  to  be  kept  by  the  clerk.  Section  485  provides 
that  the  judgment  roll  must  consist  of  the  following  papers : 
"  1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the 
defendant  to  a  grand  juror,  and  the  proceedings  and  deci- 
sion thereon.  2.  The  indictment  and  a  copy  of  the  minutes 
of  the  plea  or  demurrer.  3.  A  copy  of  the  minutes  of  a 
challenge,  which  may  have  been  interposed  to  the  panel  of 
the  trial  jury,  or  to  a  juror  who  participated  in  the  verdict, 
and  the  proceedings  and  decision  thereon.  4.  A  copy  of  the 
minutes  of  the  trial.  5.  A  copy  of  the  minutes  of  the  judg- 
ment. 6.  A  copy  of  the  minutes  of  any  proceedings  upon  a 
motion  either  for  a  new  trial  or  in  arrest  of  judgment.  7. 
The  case,  if  there  is  one."  While  a  motion  to  dismiss  an 
indictment  is  not  specifically  mentioned  in  the  provisions 
of  this  section,  yet  we  are  clearly  of  the  opinion  that  it  is 
embraced  in  the  general  provisions  thereof  and  is  included 
and  becomes  a  part  of  the  judgment  roll.  It  would  neces- 
sarily appear,  in  the  case,  under  subdivision  7  of  the  sec- 
tion and  also  as  a  part  of  the  minutes  of  the  trial  under  sub- 
division 4.  The  ruling  thereon  is,  therefore,  under  sec- 
tion 517  reviewable  by  the  Appellate  Division,  and  the  de- 
termination of  that  court  may  be  reviewed  by  an  appeal  to 
this  court  under  section  519,  subdivision  3,  which  author- 
izes us  to  review  a  final  determination  of  the  Appellate 
Division  affecting  a  substantial  right  of  the  defendant.  So 
far  as  the  questions  of  practice  are  concerned  this  case  is 
very  similar  to  that  of  People  v.  Glen  (173  N.  Y.  395).  In 
that  case  a  motion  was  made  to  dismiss  the  indictment  and 
the  motion  was  denied.  In  that  case  we  held  that  the  de- 
fendant had  not  only  the  right  to  make  the  motion  but  that 
he  was  entitled  to  have  it  reviewed,  and  we  did  review  the 
questions  involved  in  that  case  upon  the  merits. 

It  follows,  therefore,  that  the  relator  has  a  complete 
remedy  under  the  Code  for  the  grievance  complained  of 
and  that  he  has  availed  himself  of  such  remedy;  that  the 
review  of  the  rulings  made  thereon  is  by  appeal  and  not 
by  writ  of  prohibition. 

The  order  of  the  Appellate  Division  should  be  affirmed. 
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4.  Certiorari  to  Review.    Code  Civ.  Pro.  §§  2120-48,  T?ax 

Law,  §§  290-3. 


"1.  A  court  of  general  jurisdiction  may,  in  its  discre- 
tion, upon  the  application  of  any  party,  to  or  in  certain  illy- 
defined  cases,  a  person  interested  in  a  suit  or  proceeding 
before  any  inferior  court,  tribunal,  board,  officer,  or  other 
person,  vested  by  law  with  an  authority  judicial  in  its  na- 
ture and  perhaps,  also  where  the  power  is  ministerial  in 
its  nature,  but  necessarily  connected  with  judicial  author- 
ity, issue  a  writ  of  certiorari  to  review  any  final  determina- 
tion, judicial  in  its  nature,  made  in  such  proceeding  by  sueli 
authority  or,  under  color  thereof,  where  the  applicant  can- 
not be  adequately  relieved  in  any  other  way. 

"  2.  A  court  of  general  jurisdiction  may,  in  its  discre- 
tion, upon  the  application  of  any  party  to  a  proceeding  bo- 
fore  it,  or  of  its  own  motion,  issue  the  writ  to  procure  from 
any  such  inferior  authority  information  which  the  latter 
has,  and  which  is  necessary  or  convenient  for  the  purposes 
of  justice  in  the  course  of  the  proceedings  in  the  higher 
court. 

"  3.  The  common-law  remedy,  as  thus  defined,  is  not 
taken  away,  in  the  absence  of  express  words  to  that  effect, 
either  by  a  provision  of  the  statute  that  the  determina- 
tion of  the  inferior  tribunal  is  final,  or  by  a  provision  in  a 
statute  giving  a  special  writ.  In  the  latter  case  the  two 
remedies  are  concurrent. 

"  Revisers'  Note." 


PEOPLE  EX  REL.  TRUSTEES  v.  SUPERVISORS. 
131  N.  Y.  468.     Decided  1892. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court  which  confirmed  the  action  of  the  board  of 
supervisors  of  Queens  county  in  adopting  a  resolution  pro- 
viding for  the  repairs  of  certain  public  highways  in  the 
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town  of  Jamaica,  and  ordered  that  the  stay  of  proceedings 
granted  therein  be  vacated  and  set  aside. 

Earl,  Ch.  J.  On  the  25th  day  of  May,  1891,  the  super- 
visors of  Queens  county  passed  an  act  "  for  the  improve- 
ment of  certain  public  highways  in  the  town  of  Jamaica 
in  the  county  of  Queens, ' '  in  which  they  provided  for  grad- 
ing, regulating  and  macadamizing  certain  streets  and  high- 
ways in  the  village  and  town  of  Jamaica.  The  act  provided 
for  raising  $400,000  for  the  expense  of  the  improvement 
upon  bonds  to  be  issued  by  the  county  treasurer  of  the 
county,  and  it  regulated  the  rate  of  interest,  the  time  of 
payment  and  the  form  of  the  bonds.  It  provided  that  the 
whole  expense  of  the  improvement  should  be  paid  by  taxes 
to  be  levied  in  the  town  of  Jamaica,  and  it  appointed  five 
persons  commissioners  to  take  charge  of  and  superintend 
the  improvement,  who  were  to  serve  without  compensation. 

The  supervisors  claimed  authority  to  pass  the  act  under 
section  2  of  chapter  855  of  the  Laws  of  1869,  and  it  was 
passed  with  the  assent  of  two-thirds  of  all  the  supervisors, 
the  supervisor  of  Jamaica  voting  therefor. 

The  relators,  claiming  that  the  action  of  the  supervisors 
was  illegal  and  unauthorized  by  law,  procured  a  writ  of 
certiorari  to  review  their  action,  and  the  court  granting 
the  writ  ordered  that  further  proceedings  to  lay  out  and 
repair  the  highways,  by  the  board  of  supervisors,  or  by  the 
special  commissioners  by  them  appointed,  be  stayed  pend- 
ing the  certiorari  proceeding,  or  until  the  further  order  of 
the  court.  The  supervisors  made  return  to  the  writ  and 
the  court,  upon  the  return  and  after  hearing  the  counsel 
for  the  respective  parties,  affirmed  the  proceedings  of  the 
supervisors. 

Upon  that  hearing  the  counsel  for  the  supervisors,  as 
we  infer  from  the  opinion  of  the  court,  objected  that  the 
proceedings  could  not  be  reviewed  by  writ  of  certiorari. 
The  court  overruled  that  objection  and  decided  the  case 
presented  to  it  upon  the  merits.  The  same  objection  is 
made  here,  and  we  think  it  is  insuperable.  The  court  is  so 
clearly  Avithout  jurisdiction  to  review  the  proceedings  of 
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the  supervisors  upon  this  writ  that  we  ought  not  to  pass 
upon  the  merits  involved. 

The  writ  of  certiorari  is  appropriate  only  to  review  the 
judicial  action  of  inferior  courts  or  of  public  officers  or 
bodies  exercising  under  the  laws  judicial  functions;  and 
there  is  no  authority  to  be  found  in  the  reports  of  this 
State  sanctioning  its  use  for  any  other  purpose.  When  the 
action  of  a  public  officer,  or  of  a  public  body,  is  merely  legis- 
lative, executive  or  administrative,  although  it  may  involve 
the  exercise  of  discretion,  it  cannot  be  reviewed  by  cer- 
tiorari; and  so  it  has  been  so  often  held  that  the  rule  has 
become  elementary.  (People  ex  rel.  v.  Mayor,  etc.,  2.  Hill, 
9;  In  re  Mount  Morris  Square,  2  id.  14  ^  People  ex  rel. 
Savage  v.  Board  of  Health,  33  Barb.  344;  People  ex  rel. 
V.  Supervisors  of  Livingston  Co.,  43  id.  232 ;  aifd.,  34  N.  Y. 
516 ;  People  ex  rel.  Corwin  v.  Walter,  68  id.  403 ;  People 
ex  rel.  Burnham  v.  Jones,  112  id.  597.) 

This  act  of  the  supervisors  of  Queens  county  was  purely 
a  legislative  act.  Legislative  power  was  devolved  upon 
them  under  the  Constitution  by  the  Legislature,  and  the 
act  was  as  purely  legislative  as  if  it  had  been  passed  by  the 
Legislature  itself.  If  this  action  by  the  supervisors  can  be 
reviewed  by  certiorari,  then  every  act  and  resolution  of 
the  board  .of  supervisors,  every  ordinance  of  a  city  board 
of  aldermen,  every  ordinance  and  resolution  of  a  village 
board  of  trustees,  and  generally  all  the  acts  of  public  offi- 
cers involving  the  exercise  of  some  discretion,  could  be 
reviewed  in  the  same  way;  and  thus  there  would  be  a 
wide  departure  from  the  practice  and  procedure  which 
have  always  prevailed  in  this  State,  and  much  embarrass- 
ment might  attend  the  discharge  of  legislative,  executive 
and  administrative  functions  by  public  officers,  local  boards 
and  state  departments. 

In  all  the  cases  cited  by  the  learned  counsel  for  the  re- 
lators in  support  of  this  writ,  the  board  or  officers  whose 
action  was  reviewed  by  Certiorari  had  some  judicial  func- 
tion to  discharge,  and  hence  they  are  all  distinguishable 
from  this. 
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The  writ  of  certiorari  was  not  needed  in  this  case  to 
prevent  a  failure  of  justice,  or  to  defeat  the  consummation 
of  an  alleged  Avrong.  Assuming,  according  to  the  conten- 
tion of  the  relators,  that  the  act  of  the  supervisors  was 
unauthorized  and  illegal,  they  and  every  aggrieved  tax- 
payer could  arrest  all  proceedings  under  the  act  by  an  ac- 
tion instituted  under  laws  specially  provided  for  such  cases. 
(Code,  §§  1925,  1968,  et  seq.;  ch.  531,  L.  1881,  as  amended 
by  the  act,  ch.  673,  L.  1887 ;  Barker  v.  Town  of  Oswegatchie, 
41  N.  Y.  S.  R.  821.) 

The  Supreme  Court  should  not,  therefore,  have  affirmed 
the  action  of  the  board  of  supervisors,  but  should  have 
quashed  the  writ. 


PEOPLE  EX  REL.  MILLER  v.  WURSTEE. 

149  N.  Y.  549.     Decided  1896. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December 
2,  1895,  which  reversed  and  annulled,  upon  certiorari,  the 
action  of  the  commissioner  of  the  fire  department  of  the 
city  of  Brooklyn  in  removing  relator  from  membership 
in  the  department. 

The  relator  sets  forth,  in  his  petition  for  a  writ  of  cer- 
tiorari, his  appointment  in  1890  as  a  member  of  the  fire 
department  of  the  city  of  Brooklyn;  that  on  the  8th  day  of 
January,  1895,  the  commissioner  of  the  tire  department 
irregularly,  illegally  and  without  cause  removed  him  from 
such  department ;  that  he  was  charged  on  January  3,  1895, 
with  having  been  intoxicated  and  that  he  was  found  guilty 
upon  said  charge  before  the  said  commissioner,  notwith- 
standing his  plea  of  not  guilty,  and  that  the  evidence  fails 
to  support  the  charge ;  that  on  December  30,  1894,  January 
1st  and  January  3,  1895,  he  was  charged  with  absence  with- 
oiit  leave  from  his  company's  quarters  and,  a  trial  being- 
had  thereupon,  he  was  found  guilty ;  that  at  the  hearing  on 
said  charges  he  admitted  his  absence  at  the  times  alleged 
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and  stated  to  the  commissioner  that  said  absences  were 
caused  by  reason  of  his  siclmess  and  his  inability  to  per- 
form duty  at  the  times  specified  in  said  charges.  The  pe- 
tition then  goes  on  to  narrate,  at  some  length,  that  between 
the  30th  day  of  December,  1894,  and  January  3,  1895,  and 
at  the  times  when  he  was  absent  from  quarters  without 
leave,  that  he  had  been  attacked  by  bodily  pains  and  dizzi- 
ness; that  he  had  unsuccessfully  endeavored  to  procure 
^the  attendance  of  the  tire  department  surgeon;  that  he 
had  informed  the  assistant  foreman  of  his  company  of  the 
refusal  of  the  siirgeon  to  examine  or  presci'ibe  for  him; 
that  on  January  3d,  having  partially  recovered,  he  reported 
to  his  company's  quarters  and  continued  to  discharge  his 
duties  until  his  dismissal.  Accompanying  the  relator's 
petition  was  an  affidavit  by  his  wife,  tending  to  corroborate 
the  petition  with  respect  to  the  fact  alleged  therein  as  to 
the  relator's  illness  and  faikire  to  procure  the  attendance 
of  the  surgeon.  The  writ  of  certiorari  recited  the  allega- 
tions contained  in  the  relator's  jjetition  and  commanded  the 
respondent  the  fire  commissioner,  to  certify  and  return  un- 
der his  hand,  "  all  the  proceedings  had  touching  the  re- 
moval and  dismissal  of  said  Philip  E.  Miller  from  said 
fire  department;  the  charges  preferred  against  him  on  the 
31st  day  of  December,  1894,  and  January  1st  and  3d,  1895, 
together  with  all  the  testimony  taken  at  the  hearing  on  said 
charges  on  the  8th  day  of  January,  1895,  and  all  state- 
ments made  at  said  hearing  by  petitioner." 

In  obedience  to  the  writ,  the  respondent  made  a  return 
which  purported  to  contain  all  the  proceedings  -and  other 
matters  specified  in  and  required  by  the  writ.  The  return 
was  made  up  of  four  specific  charges  of  absence  without 
leave,  with  specifications  of  date  and  length  of  absence  and 
one  charge  of  intoxication,  with  specifications  of  date  and 
circumstances.  '  It  contained  the  record  of  the  hearing  be- 
fore the  respondent,  as  commissioner,  on  January  8,  1895, 
and  the  sworn  testimony  taken  at  the  trial ;  from  which  it 
appeared  that  the  relator  was  examined  at  the  hearing 
and,  upon  being  interrogated  as  to  how  he  pleaded  to  each 
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of  the  charges,  answered  ' '  guilty, ' '  except  as  to  the  charge 
of  intoxication ;  as  to  which  he  pleaded  ' '  not  guilty. ' '  No 
testimony  by  him  appears  in  the  record  other  than  what 
has  been  stated.  The  foreman  and  assistant  foreman  tes- 
tified before  the  commissioner,  and  their  testimony  went 
to  prove  the  absences  without  leave  of  the  relator;  but  the 
foreman  testified  that  the  relator  was  not,  at  the  time  when 
so  charged,  under  the  influence  of  liquor.  The  record  then 
contains  the  statement  that,  "  after  hearing  the  above  tes- 
timony the  commissioner  adjudged  Philip  E.  Miller  guilty 
of  being  absent  without  leave  from  the  proper  authority, 
as  charged,  and  pronounced  the  sentence  that  he  be  dis- 
missed from  the  department,  to  take  effect  immediately. 
This  sentence  was  pronounced  in  presence  of  the  accused, 
who  accepted  the  same  and  then  left  the  room."  An  ex- 
tract from  the  minutes  of  the  fire  department  showing  the 
past  record  of  the  relator  was  also  appended  to  the  return. 
At  the  end  of  the  return  the  respondent  certified  as  follows : 
' '  I  certify  that  the  above  is  a  true  copy  of  all  the  proceed- 
ings had  before  me  concerning  the  dismissal  of  Philip  E. 
Miller.     P.  W.  Wurster,  Commissioner." 

Gray,  J.  There  does  not  appear  to  be  any  legal  ground 
upon  which  the  reversal  liy  the  G-eneral  Term  of  the  com- 
missioner's action,  in  dismissing  the  relator,  can  rest,  when 
the  return  of  the  respondent  to  the  writ  is  considered,  and 
it  is  evident  that  the  court  in  determining  as  it  did,  was 
influenced  by  a  consideration  of  the  facts  set  forth  in  the 
relator's  petition.  When  we  refer  to  the  opinion  delivered 
at  the  General  Term,  we  find  that  such  is  the  fact  and  that 
the  General  Term  justices  deemed,  because  the  return  of 
the  respondent  was  silent  as  to  the  allegations  of  the  re- 
lator's petition,  that  those  allegations  must  be  considered 
and  taken  as  a  correct  and  truthful  statement  of  the  facts. 
The  opinion  states  that  the  facts  constituting  the  cause  of 
the  relator's  involuntary  absences  were  fully  set  forth  in 
the  petition  and,  influenced  by  that  view  of  the  case  before 
them,  the  learned  justices  deemed  that  the  conviction  of 
the  relator  was  illegal  and  unjust.    I  think  that  there  has 
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been  quite  a  misapprehension,  on  the  part  of  the  General 
Term  justices,  as  to  the  nature  and  scope  of  the  hearing 
which  is  to  be  had  upon  the  writ  and  the  return  thereto. 
Section  2138  of  the  Code  of  Civil  Procedure  provides  that 
the  cause  "  must  be  heard  upon  the  writ  and  return,  and 
the  papers  upon  which  the  writ  was  granted."  That,  how- 
ever, does  not  mean  anything  else  than  a  specification  of 
what  the  General  Term  must  have  before  it  at  the  time  of 
the  hearing  and  upon  which  it  must  base  its  decision.  It 
does  not  mean  that  the  court  is  at  liberty  to  look  beyond 
the  return  and  to  consider  the  facts  stated  in  the  petition 
and  accompanying  papers;  unless  the  return  made  by  the 
respondent  should  be  an  admission  of  those  facts,  or  the 
equivalent  of  an  admission.  The  object  of  the  writ  of  cer- 
tiorari is  that  the  court  shall  have  certified  and  returned 
to  it  the  proceedings  of  the  body,  or  officer,  to  whom  the 
writ  is  directed,  in  order  that  it  may  consider  the  same  and 
their  regularity  and  legality  and  thus  be  enabled  to  deter- 
mine as  to  whether  the  complaint  made  by  the  relator,  in 
respect  thereto,  is  borne  out.  If  the  return  is  defective, 
provision  is  made  by  section  2135  of  the  Code  that  a  fur- 
ther return  may  be  directed  by  the  court  and  the  relator 
would  be  at  liberty,  if  the  return  was  evasive,  or  not  suffi- 
ciently full,  to  move  the  court  to  compel  a  further  return. 
(People  ex  rel.  Press  Pub.  Co.  v.  Martin,  142  N.  Y.  228.) 
In  the  case  of  People  ex  rel.  Peck  v.  Commissioners,  etc. 
(106  N.  Y.  64),  to  which  the  relator's  counsel  refers,  the 
petition  of  the  relator  set  forth  that  his  removal  had  been 
irregular  and  illegal,  and  the  return  made  by  the  commis- 
sioners to  the  writ  of  certiorari  issuing  upon  the  petition 
showed  a  resolution  which  dismissed  the  relator.  It  was, 
therefore,  very  properly  held  in  that  case,  as  the  return  was 
a  plain  admission  of  a  summary  dismissal,  without  trial  or 
hearing,  that  the  facts  in  the  moving  papers  became  impor- 
tant and  should  be  considered.  In  this  case,  however,  when 
the  cause  came  on  for  hearing,  upon  the  return  to  the  writ 
of  certiorari,  the  court  had  before  it  a  return  by  the  com- 
missioner, which  was  certified  to  be  "  a  true  copy  of  all 
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the  proceedings  had  before  him  concerning  the  dismissal 
of  the  relator."  As  in  that  return  it  nowhere  appeared 
that  any  evidence  was  offered  by  the  relator  upon  his  trial, 
to  excuse  himself  for  having  been  absent  without  leave  upon 
the  several  occasions  specified;  and  it  did  appear  that  he 
pleaded  guilty  to  each  charge,  the  return  was  in  effect 
a  denial  of  the  allegations  of  the  relator's  petition.  There 
was  no  apparent  defect  in  the  return.  It  was  certified  to 
contain  all  that  had  taken  place  at  the  trial  and  the  court 
below  was  not  at  liberty  to  consider  anything  else  than  the 
return.  The  relator  might  have  moved  the  court  to  direct 
the  commissioner  to  make  a  further  return,  if  he  believed 
that  any  testimony  had  been  suppressed,  which  would  have 
related  to  the  allegations  of  his  writ;  but  he  did  not  elect 
to  take  that  course  and,  in  all  probability,  in  view  of  the 
explicit  certificate  of  the  commissioner,  it  would  have  been 
unavailing.  If  the  return  is  false,  the  relator  has  his  rem- 
edy by  action  against  the  commissioner  as  for  a  false  re- 
turn; but,  as  the  case  is  presented,  the  court  below  was 
bound,  and  we  are  bound  here,  to  take  the  return  as  true. 
(People  ex  rel.  Press  Pub.  Co.  v.  Martin,  supra;  Beardslee 
V.  Dolge,  143  N.  Y.  160.) 

It  follows  from  the  views  I  have  expressed,  that  the  order 
of  the  G-eneral  Term  should  be  reversed  and  that  the  pro- 
ceedings and  determination  of  the  commissioner  should  be 
affirmed,  with  costs. 


PEOPLE  EX  REL.  CITIZENS'  LIGHTING  CO.  v.  FEITNER. 
81  App  Div.  118.     Decided  1903. 

Appeal  by  the  relator,  from  an  order  of  Supreme  Court 
dismissing  the  writ  of  certiorari  theretofore  issued  in  this 
action  to  review  an  assessment  of  relator's  personal 
property. 

Hatch,  J.  The  question  involved  in  this  appeal  is  one 
of  procedure.  The  relator  was  assessed  by  the  commission- 
ers of  taxes  and  assessments  of  the  city  of  New  York  the 
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sum  of  $25,000  upon  its  property.  Thereupon  it  made  an 
application  in  due  form  for  the  review  of  this  assessment, 
contending  before  the  commissioners  of  taxes  and  assess- 
ments that  it  was  exempt  from  all  assessments  whatever. 
In  such  application  it  presented  to  the  board  all  of  the 
grounds  upon  which  it  based  its  right  to  be  relieved  from 
taxation  that  it  sets  out  and  avers  in  the  petition  which 
forms  the  basis  of  this  proceeding.  The  commissioners, 
after  a  hearing,  determined  that  the  relator's  assessment, 
instead  of  being  too  high,  was  too  low  and  thereupon  fixed 
the  taxable  value  of  the  relator's  property  at  $100,000. 
After  the  revised  assessment  had  been  placed  upon  the  as- 
sessment roll,  the  relator  instituted  this  proceeding  by  pe- 
tition; the  commissioners  made  their  return  to  the  writ, 
and  the  same  came  on  for  hearing  at  Special  Term,  at 
which  time  the  application  was  ipade  to  the  court  to  take 
proof,  or  to  order  a  reference  for  that  purpose.  The  court 
seems  to  have  granted  such  request  and  proceeded  with 
the  hearing  upon  the  issues  thus  framed.  It,  however,  ex- 
cluded substantially  all  of  the  material  testimony  offered 
by  the  relator,  its  rules  being  seemingly  based  upon  the 
ground  that  the  same  proof  had  been  offered  before  the 
commissioners,  in  consequence  of  which  the  relator  had  had 
its  day  in  court,  and  was  not  entitled  to  a  rehearing  upon 
the  same  subject-matter  which  had  engaged  the  attention 
of  the  commissioners  upon  the  application  to  them.  The 
practical  effect  of  the  court's  ruling  was  to  deny  to  the 
relator  a  rehearing  of  the  question  upon  which  it  sought 
to  procure  the  judgment  of  the  court;  and  in  the  disposi- 
tion of  this  appeal  the  question  is  to  be  treated  as  though 
the  court  had  dismissed  the  writ  and  refused  to  entertain 
relator's  application  thereunder.  It  may  be  stated  at  the 
outset  that  there  are  now  known  to  the  law  three  writs  of 
certiorari;  first,  the  common-law  writ;  second,  tTie  statu- 
tory writ  under  the  Code,  and,  third,  a  specia]_statutory 
proceeding  to  review  questions  of  taxation,  which  may  be 
designated  as"a  wfil;  of  revimrn#e-w?lTor~TIie  first  brings 
up  the  record  for  inquiry  into  regularity  and  jurisdiction. 
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and  may  also  be  resorted  to  in  bringing  up  for  review 
criminal  proceedings;  and  permits  of  an  examination  of 
the  evidence  to  determine  whether  the  proof  is  sufficient  to 
warrant  the  relator  being  held.  The  second  brings  up  both 
record  and  proceedings,  and  not  only  permits  an  inquiry 
into  jurisdiction  and  regularity  but  also  a  consideration 
of  the  evidence,  both  as  to  errors  committed,  and  the  suffi- 
ciency of  the  testimony  to  sustain  the  action  of  the  inferior 
tribunal.  The  last  embraces  all  that  is  contained  in  the 
other  two;  but  in  addition  authorizes  a  rehearing  of  the 
question  at  issue  and  the  introduction  of  additional  proofs 
bearing  thereon.  In  the  first  two  writs  the  return  of  the 
person,  officer  or  body  to  whom  the  writ  is  addressed  is  con- 
clusive upon  all  questions  of  fact  stated  therein.  Upon 
the  last-named  writ,  the  petition  of  the  relator  and  the  re- 
turn of  the  commissioners  are  regarded  simply  as  plead- 
ings in  the  proceeding;  and  the  issues  raised  thereby  fur- 
nish the  subject-matter,  save  as  we  shall  hereafter  note, 
upon  which  the  determination  is  to  be  had.  As  applicable 
to  writs  of  certiorari  this  wrought  a  radical  departure 
from  the  rules  which  had  formerly  regulated  the  ques- 
tions brought  up  by  such  writs.  These  rulings  have  long 
been  settled,  have  found  frequent  expression  in  the  deci- 
sions of  courts  and  had  well-known  limitations.  It  is  not 
surprising,  therefore,  that  something  of  confusion  should 
be  bred  in  making  application  of  them  when  considering 
the  special  statutory  writ.  The  conservatism  of  the  law, 
which  resists  innovations,  the  learning  of  lawyers,  which 
induces  them  to  cling  fast  to  rule  and  precedent,  and  the 
anomaly  of  applying  the  writ  of  certiorari  to  a  proceeding 
for  such  a  purpose  has  tended  somewhat  to  the  confusion 
referred  to,  and,  inadvertently,  courts  have  applied  the 
rules  of  the  old  writs  in  determination  of  questions  arising 
under  the  new,  with  the  result  that  many  expressions  con- 
tained in  the  books  may  not  be  easily  harmonized  with  the 
rules  now  established  in  construction  of  the  proceedings 
under  this  writ.  It  is  not  needful  that  we  specify  such 
cases  or  point  out  their  errors.    In  People  ex  rel.  Manhat- 
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tan  E.  Co.  v.  Barker  (152  N.  Y.  417)  the  Court  of  Appeals 
construed  chapter  269  of  the  Laws  of  1880  (revised  in  the 
Tax  Laws  [L.  1896,  ch.  908],  §  250,  et  seq.),  and  fully  state 
the  office  of  the  writ  thereunder  and  the  rules  to  be  applied 
in  these  words :  ' '  The  mode  of  procedure  specified  is  by 
writ  of  certiorari  with  new  and  unprecedented  powers,  au- 
thorizing the  determination  of  questions  of  fact  upon  fur- 
ther evidence  taken  in  the  court  of  first  review.  The  stat- 
ute provides  for  a  return  to  the  writ  that  must  include 
copies  of  the  assessment  roll  and  other  papers  acted  upon 
by  the  assessors,  if  called  for,  and  may  include  '  such  other 
facts  as  may  be  pertinent  and  material  to  show  the  value 
of  the  property  assessed  on  the  roll  and  the  grounds  for 
the  valuation  made  by  the  assessing  officers.'  (§3.)  If 
any  one  of  the  three  evils,  which  it  is  the  object  of  the 
statute  to  redress,  appears  by  the  return,  the  court  has 
power  to  order  the  assessment,  '  if  illegal,  to  be  stricken 
from  the  roll,  or  if  erroneous  or  unequal  to  order  a  reas- 
sessment *  *  *  or  the  correction  '  thereof,  '  in  whole  or 
in  part,  in  such  manner  as  shall  be  in  accordance  with  law, 
or  as  shall  make  it  conform  to  the  valuations  and  assess- 
ments applied  to  other  real  or  personal  property  in  the 
same  roll  and  secure  equality  of  assessment.  If,  upon  the 
hearing,  it  shall  appear  to  the  court  that  testimony  is  neces- 
sary for  the  proper  disposition  of  the  matter,  the  court 
may  take  evidence  or  may  appoint  a  referee  to  take  such 
evidence  as  the  court  may  direct,  and  report  the  same  to  the 
court,  and  such  testimony  shall  constitute  a  part  of  the 
proceedings,  upon  which  the  determination  of  the  court 
shall  be  made.'  (§4.)  'A  new  assessment,  or  correction 
of  an  assessment,  made  by  order  of  the  court,  shall  have 
the  same  force  and  effect  as  if  it  had  been  so  made  by  the 
proper  assessing  officers  within  the  time  originally  pre- 
scribed by  law  for  making  such  assessment.'  (§5.)  Thus 
we  have  a  writ  of  certiorari  with  novel  functions  hi  thereto 
unknown  to  such  methods  of  review.  The  common-law 
writ  brings  up  the  record  for  inquiry  into  jurisdiction  and 
regularity,  and,  in  criminal  or  quasi-criminal  cases,  the 
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evidence  also,  '  to  see  whether,  as  a  matter  of  law,  there 
was  anj'  proof  which  could  warrant  a  conviction  of  the 
relator.'  (People  ex  rel.  C.  Gr.  L.  Co.  v.  Board  of  Assess- 
ors, 39  N.  Y.  81 ;  People  ex  rel.  Cook  v.  Board  of  Police,  39 
N.  Y.  506,  512,  518.)  The  general  statutory  writ  brings  up 
both  record  and  proceedings  for  examination,  not  only  as 
to  jurisdiction  and  method  of  procedure,  but  also  to  see 
whether  there  was  a  violation  of  any  rule  of  law,  or  any 
competent  proof  of  all  the  essential  facts,  or  a  preponder- 
ance of  proof  against  the  existence  of  any  of  those  facts. 
(Code  Civ.  Pro.  §§  2120-2148;  People  ex  rel.  Coyle  v.  Mar- 
tin, 142  N.  Y.  352.)  The  special  statutory  writ  now  be- 
fore us  differs  from  its  predecessors  in  one  remarkable  re- 
spect, in  that  it  permits  a  redetermination  of  all  questions 
of  fact  upon  evidence,  taken  in  part  at  least,  by  the  Special 
Term,  or  under  its  direction.  (People  ex  rel.  U.  and  D. 
E.  E.  Co.  V.  Smith,  24  Hun,  66,  71 ;  People  ex  rel.  Grace  v. 
Grray,  45  id.  243,  245.)  As  was  well  said  by  one  of  the 
learned  counsel  for  the  relator  in  his  argument  before  us 
upon  the  merits,  the  '  provision  that  testimony  may  be 
taken  in  the  judicial  proceeding  which  the  act  authorizes, 
implies  that  the  judicial  tribunal  shall  examine,  consider 
and  give  due  effect  to  the  same  in  determining  the  ques- 
tion of  illegality  or  erroneous  overvaluation  or  other  issue 
of  fact  arising  upon  the  petition  and  return;  in  short,  that 
the  judicial  tribunal  shall  deal  with  the  testimony  as  courts 
deal  with  evidence,  and  not  in  the  manner  of  mere  adminis- 
trative tribunals  like  a  board  of  tax  commissioners.'  What 
is.  called  a  review  may  thus  become  a  proceeding  in  the 
nature  of  a  new  trial.  The  return  is  not  conclusive,  as  in 
the  common-law  and  Code  writs.  (People  ex  rel.  Miller  v. 
Wurster,  149  N.  Y.  549;  Harris  on  Certiorari,  §  126.)  The 
provisions  of  the  Code  do  not  apply  to  it.  (People  ex  rel. 
Church  of  H.  C.  v.  Assessors,  106  N.  Y.  671.)  The  petition 
is  regarded  as  the  complaint,  the  return  as  the  answer,  and, 
in  deciding  the  issues  joined  thereby,  the  court  may  call 
witnesses  to  its  aid  and  their  testimony  becomes  a  part  of 
tlie  proceedings  upon  which  the  determination  of  the  court 
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is  to  be  made.  That  determination  is  a  revaluation  and  it 
may  be  a  different  valuation  of  the  property  assessed.  Such 
was  the  method  of  procedure  in  this  case.  A  new  trial  was 
had,  somewhat  like  the  new  trial  in  County  Court  upon  ap- 
peal for  that  purpose  from  Justices'  Court.  New  evidence 
was  taken,  which,  by  command  of  the  statute,  the  court  was 
bound  to  consider  in  making  its  determination.  In  other 
words,  it  was  the  duty  of  the  court  to  retry  the  questions  of 
fact  and  decide  them  over  again,  and  whether  its  findings 
were  written  out  or  left  to  necessary  implication,  there  Is 
no  escaping  the  conclusion  that  the  facts  are  conclu^ely 
presumed  to  have  been  decided  de  novo.  (Amherst  College 
V.  Eitch,  151  N.  Y.  282.)  Thus,  the  writ  under  consideration 
may  be  a  writ  of  review,  merely,  and  hence  properly  called 
a  writ  of  certiorari,  and  it  may  be  in  the  nature  of  a  venire 
de  novo,  and  utterly  foreign  in  fimction  to  the  writ  of 
certiorari  as  known  in  the  history  of  the  law."     *     *     * 

Order  reversed  and  nev^  hearing  ordered. 


CHAPTER  VI. 
PROCEEDINGS  IN  REVIEW. 


1.  Motion  for  a  new  trial.    Code  Civ.  Pro.  §§  99S-1002;  Gen. 

Rule  31. 


BECKWITH  V.  N.  Y.  CEN.  R.  CO. 

64  Barb.  299.     Decided  1865. 

Feom  opinion :  "It  was  for  the  jury  to  say  whether 
the  accident  was  caused.!  by  reason  of  defects  in  the  ties. 
On  this  subject  there  was  evidence  on  both  sides.  It  may  be 
that  if  we  had  sat  on  the  jury  we  would  have  come  to  a  dif- 
ferent conclusion  from  that  arrived  at  by  the  jury ;  but  that 
is  not  enough ;  the  finding  must  be  either  without  evidence, 
or  so  decidedly  against  the  weight  of  evidence,  that  it  must 
have  been  brought  about  by  either  partiality,  corruption  or 
gross  ignorance.  (Heritage  v.  Hall,  33  Barb.  347.  Cohen 
V.  Dupont,  1  Sandf.  260.)  It  has  been  said  in  several  cases 
that  a  new  trial  will  be  granted  when  it  appears  that  in- 
justice has  been  done;  buij  this  is  so  uncertain  a  rule  by 
which  to  test  the  right  to  a  new  trial,  that  it  has  not  been 
followed ;  and  if  any  rule  is  to  be  established,  the  one  which 
I  have  stated  is  the  only  one  which  will  give  to  parties  the 
full  benefit  of  a  trial  by  jury.  If  this  mode  of  trial  is  to  be 
followed,  the  people  must  take  it  with  all  its  faults,  and  the 
courts  ought  not  to  interfere  with  the  action  of  a  jury 
further  than  to  see  that  they  have  not  abused  the  trust  re- 
posed in  them.  The  verdict  is  not  so  decidedly  against  the 
weight  of  evidence  as  to  authorize  us  to  set  it  aside  on  that 
ground. ' ' 

"  In  order  to  set  aside  the  verdict  on  the  ground  of  excessive  dam- 
ages, this  sum  must  strike  the  mind  as  being  extravagant,  exorbitant 
and  under  the  circumstances  of  the  case  outrageous."  Bockbs,  J.,  in 
Tisdale  V.  D.  &  H.  C.  Co.,  4  St.  Rep.  812. 
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PHARIS  V.  GERE. 
107  N.  Y.  231.    Decided  1887. 

Eael,  J.  There  were  several  questions  of  fact  litigated 
upon  the  trial  of  this  action  and  submitted  to  the  jury,  and 
they  rendered  a  verdict  in  favor  of  the  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial  upon  the  minutes  of 
the  trial  judge,  which  was  denied.  Subsequently  a  judg- 
ment was  entered  upon  the  verdict,  and  then  the  defendant 
appealed  from  the  order  denying  the  motion  for  a  new 
trial  and  from  the  judgment  to  the  General  Term,  where 
both  the  order  and  judgment  were  reversed  and  a  new  trial 
was  granted.  The  plaintiff  then  appealed  to  this  court 
giving  the  usual  stipulation. 

It  is  conceded  by  the  learned  counsel  for  the  appellant 
tha't  this  court  has  no  jurisdiction  to  hear  this  appeal  pro- 
vided the  General  Term  may  have  granted  a  new  trial  upon 
a  question  of  fact,  and  so  we  have  frequently  held.  (Wright 
V.  Hunter,  46  N.  Y.  409,  412 ;  Harris  v.  Burdett,  73  id.  136, 
and  other  cases.)  But  he  claims  that  this  case  was  not  so 
before  the  General  Term,  that  it  could  reverse  the  order 
and  judgment  upon  a  question  of  fact,  and  in  this  we  are 
constrained  to  differ  with  him. 

Section  999  of  the  Code  of  'Civil  Procedure  provides  that 
the  judge  presiding  at  the  trial  by  a  jury,  may,  in  his  dis- 
cretion, entertain  a  motion  made  upon  his  minutes  at  the 
same  term  to  set  aside  the  vedict  and  grant  a  new  trial 
upon  exceptions,  or  because  the  verdict  is  for  excessive  or 
insufficient  damages  or  otherwise  contrary  to  the  evidence 
or  contrary  to  law.  It  is  not  required  that  written  notice 
of  the  motion  for  a  new  trial  upon  the  judge's  minutes 
should  be  given.  It  may  be  brought  on  inunediately  after 
the  rendition  of  the  verdict  without  any  previous  notice. 
But  it  can  be  based  only  upon  one  of  the  grounds  men- 
tioned in  the  section,  and  must  be  heard  upon  the  minutes 
only.  In  the  argument  of  the  motion  the  ground  upon  which 
it  is  based  will  necessarily  be  disclosed  and  the  order  en- 
tered upon  the  motion  should,  with  propriety,  always  state 
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the  ground  or  grounds  upon  which  the  motion  was  made.  If 
it  do  not,  and  the  order  be  one  denying  a  motion  for  a  new 
trial,  and  an  appeal  be  taken  therefrom  to  the  General 
Term,  it  would  usually  be  impossible  for  the  appellate 
court  to  know  upon  what  ground  the  motion  for  a  new  trial 
was  based  and  what  questions  were  before  the  trial  judge 
for  consideration.  For  aught  that  appears  in  such  a  case 
the  motion  may  have  been  upon  an  untenable  ground,  and 
hence  the  General  Term  could  with  propriety  refuse  to  hear 
such  an  appeal,  certainly,  unless  all  the  grounds  for  a  new 
trial  mentioned  in  section  999  existed,  which  would  be  very 
unusual.  It  could  affirm  such  an  order  appealed  from,  or 
refuse  to  hear  the  appeal  until  the  order  should  be  corrected 
by  stating  the  question  passed  upon  by  the  trial  judge.  But 
we  do  not  perceive  why  the  General  Term  may  not  entertain 
such  an  appeal,  and  when  it  does  and  the  questions  are 
argued  and  submitted  to  it  for  determination,  and  it  re- 
verses the  order  and  grants  a  new  trial,  then  a  different 
state  of  things  exists.  In  such  case  it  must  be  assumed  that 
its  order  was  based  upon  some  one  of  the  grounds  men- 
tioned in  the  section  referred  to,  and  where  the  case  pre- 
sented disputed  questions  of  fact,  it  cannot  be  said  that 
the  reversal  was  not  upon  a  question  of  fact.  Hence  upon 
an  appeal  from  such  an  order  to  this  court,  as  the  reversal 
may  have  been  upon  a  question  of  fact,  there  is  nothing 
for  us  to  review. 

Now  what  appears  in  this  record?  First,  there  is  a  re- 
cital immediately  after  the  rendition  of  the  verdict  that 
"  the  court  thereafter  denied  the  motion  of  the  defendant 
for  a  new  trial  upon  the  minutes, ' '  and  then  a  formal  order 
denying  the  motion  appears  to  have  been  entered  in  these 
words,  ' '  a  motion  being  made  at  this  term  of  court  by  and 
on  behalf  of  the  defendant  in  this  action  for  a  new  trial 
thereof,  upon  the  minutes,  now,  after  hearing  George  N. 
Kennedy,  Esq.,  of  counsel  for  defendant  in  behalf  of  said 
motion,  and  W.  P.  Goodelle,  Esq.,  and  Louis  Marshall,  Esq., 
in  opposition  thereto,  and  after  due  deliberation  had 
thereon,  it  is  ordered  that  said  motion  be  and  the  same  is 
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hereby  in  all  things  denied."  It  thus  appears  that  the 
motion  was  made  to  the  court  and  formally  argued,  and 
after  due  deliberation  had  thereon  was  denied.  It  must  be 
assummed  that  it  was  argued  upon  the  merits,  and,  as  the 
motion  for  a  new  trial  was  made  upon  the  minutes,  that 
it  Avas  based  upon  some  one  of  the  grounds  mentioned  in 
section  999.  From  that  order  the  defendant  appealed  to 
the  General  Term.  Subsequently  Judgment  was  entered, 
and  then  defendant  also  appealed  from  the  judgment  to  the 
General  Term.  Then  there  is  the  order  of  the  General  Term 
which  recites  the  appeal  from  the  order  denying  the  motion 
for  a  new  trial  and  from  the  judgment,  and  that  they  have 
been  duly  brought  on  for  argument,  and  reverses  both  the 
order  and  the  judgment  and  grants  a  new  trial.  The  Gen- 
eral Term  did  take  jurisdiction  of  the  appeal  from  the  order 
of  the  trial  judge.  It  did  not  refuse  to  hear  the  appeal 
for  the  reason  that  the  order  did  not  state  upon  what 
ground  the  motion  for  a  new  trial  was  based.  It  heard  the 
parties,  and  as  we  must  assume,  considered  the  case  and 
decided  the  appeal  upon  its  merits.  It  must  have  reversed 
the  order  upon  some  of  the  grounds  mentioned  in  section 
999,  but  up.on  Avhich  ground  it  is  impossible  from  this 
record  to  determine.  It  is  sufficient  to  render  it  impossible 
for  us  to  consider  the  appeal  that  the  General  Term  may 
have  reversed  the  order  and  granted  a  new  trial  upon  a 
question  of  fact. 

If  the  case  was  so  disposed  of  at  the  General  Term  as  to 
give  this  court  jurisdiction  to  review  its  determination,  its 
order  should  show  the  facts  which  confer  the  jurisdiction, 
and  it  may  be  possible  for  the  appellant  yet  to  procure  the 
order  to  be  so  amended.  Our  order,  therefore,  is  that  this 
appeal  be  dismissed  with  costs,  that  the  new  trial  ordered 
by  the  General  Term  be  had,  unless  the  appellant  shall  at 
the  tirst  General  Term  held  in  the  fourth  department,  pro- 
cure the  order  of  reversal  to  be  so  amended  as  to  give  this 
court  jurisdiction  to  hear  the  appeal,  in  which  event  the 
case  is  to  retain  its  place  on  the  present  calendar  and  be 
argued  at  a  time  to  be  agreed  upon  by  counsel. 
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O'BRIEN  V.  MERCHANTS'  INS.  CO. 
48  How.  448.     Decided  1875. 

In  this  case,  two  account  books,  which  had  been  put  in 
evidence,  were  submitted  to  the  jury,  by  consent  of  counsel, 
and  taken  by  it  into  the  jury  room. 

When  the  jury  returned  into  court,  it  was  discovered  by 
plaintiff's  counsel  that  a  written  paper,  not  in  evidence,  had 
been  pinned  to  a  leaf  inside  one  of  the  books,  which  paper 
contained  a  criticism  of  the  accounts,  and  suggested  various 
defects  and  discrepancies  in  them,  and  reflected  upon  Mr. 
Candler,  a  witness  for  the  plaintiff,  who  had  kept  the 
accounts. 

Mr.  John  L.  Douglass,  the  secretary  of  defendant,  having 
the  custody  of  the  books,  had  prepared  this  paper  and 
placed  it  in  the  book,  as  he  claimed,  for  safe  keeping  and 
for  the  use  of  defendant's  counsel  in  trying  the  case,  and 
that  it  reached  the  jury  inadvertently  and  unintentionally, 
by  his  forgetting  it  when  the  books  were  taken  out. 

A  compromise  verdict  was  rendered  for  less  than  the 
plaintiff's  claim. 

The  following  is  part  of  the  long  opinion  by 

Curtis,  J.  It  is  apparent  that  if  this  paper  was  thus 
placed  before  the  jury,  simply  by  the  oversight  of  the  de- 
fendant's secretary,  as  claimed,  it  was  still  an  improper 
communication  to  the  jury,  and  one  for  which  the  verdict 
should  be  set  aside  unless  it  is  shown  that  none  of  the  jury 
read  the  paper,  and  that  they  were  not  influenced  by  it. 

The  history  of  the  law  discloses  a  struggle  for  centuries 
to  prevent  juries  from  being  approached  by  improj^er  com- 
munications and  influences. 

Every  expedient  of  human  ingenuity  has  been  thus  re- 
sorted to  in  order  to  affect  decisions  upon  the  purity  and 
justice  of  which  society  depends  for  its  justice. 

It  is  undesirable  to  have  the  long  trial  of  this  case  re- 
peated unless  we  arrive  at  the  conclusion  that  not  to  set 
aside  the  verdict  would  establish  a  precedent  and  sanction 
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a  transaction  which  would  tend  to  impair  the  upright  and 
faithful  administration  of  justice. 

The  defendant  alleges  that  the  paper  thus  reached  the 
jury  room  by  the  oversight  of  its  secretary,  so  that  if  the 
verdict  is  in  consequence  set  aside,  it  will  be  a  result  due 
to  a  negligent  act  on  the  part  of  the  defendant. 

There  are  allusions  and  remarks  in  the  paper  tending  to 
create  suspicion  in  respect  to  Candler's  good  faith  and  the 
accuracy  of  his  accounts. 

The  paper  was  put  in  the  book  by  the  defendant's  sec- 
retary after  the  testimony  was  closed,  and  counsel  on  each 
side  had  summed  up. 

It  was  fully  and  justly  conceded  on  the  argument  that  the 
defendant's  counsel  had  no  complicity  in  the  matter  com- 
plained of,  and  that  he  was  in  no  way  a  consenting  party 
thereto.     *     *     *. 

There  appears  to  be  no  case  where  the  courts  have  sus- 
tained a  verdict  upon  the  facts  appearing  that  are  disclosed 
in  the  present  application. 

On  the  other  hand  the  tendency  is  to  look  with  distrust 
upon  such  irregularities  in  respect  to  approaching  jurors 
during  the  trial  of  a  cause,  or  after  they  have  wdthdrawn 
from  the  bar  to  consider  the  verdict.  It  has  been  held  that 
where  they  were  appoached  in  such  a  manner  as  might  have 
influenced  their  verdict  it  should  be  set  aside  without  refer- 
ence to  the  source  or  motive  of  the  interference.  (8  Abb. 
Pr.  141;  9  How.  Pr.  14;  The  Watertown  Bank  v.  Mix,  51 
N.  Y.  558.) 

It  is  desirabl-e  to  avoid  any  relaxation  of  the  existing 
rules,  and  governed  by  them  it  is  difficult  to  see  how  this 
verdict  can  be  sustained. 

The  verdict  and  judgment  should  be  set  aside,  and  a  hew 
trial  ordered  with  costs  to  the  plaintiff  to  abide  the  result 
of  the  action. 

"  Considering  the  arts  which  might  be  used  if  a  contrary  rule  were 
to  prevail,"  affidavits  of  jurors  are  not  receivable  to  impeach  their 
verdict  either  for  mistake  or  misconduct.     Clum  v.  Smith,  5  Hill,  560. 
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KEISTER  V.  RANKIN. 
34  App.  Div.  288.     Decided  1898. 

Appeal  by  defendant  from  an  order  made  at  Special 
Term  denying  defendant's  motion  for  a  new  trial  made 
upon  the  ground  of  newly-discovered  evidence. 

The  affidavit  of  Alice  Louise  Fleming,  read  on  behalf  of 
the  defendant  appellant  on  this  motion,  contained,  among 
other  things,  the  following  statement : 

"  Deponent,  after  typewriting  the  said  agreement  and 
making  the  corrections  mentioned,  gave  to  Mr.  Keister  the 
said  contract  as  corrected,  but  with  a  blanh;  in  paragraph 
marked  second  on  the  first  page  before  the  word  '  per 
cent.,'  reading,  'for  full  services  —  per  cent,  upon  the 
actual  cost,'  and  likewise  having  a  blank  in  the  fourth  line 
from  the  end  of  the  first  page  before  the  word  '  dollars  ' 

so  that  the  contract  read  '  Upon  a  proposed  cost  of 

dollars. ' 

"  That  on  the  same  day  as  the  completion  of  the  said 
contract  (Exhibit  I),  or  the  day  succeeding,  Mr.  Keister, 
the  plaintiff  herein,  came  to  the  deponent's  desk  and  re- 
quested her  to  fill  in  the  two  blanks  aforesaid,  and  at  his 
direction  and  while  he  stood  over  deponent  at  her  desk, 
deponent  filled  in  said  blanks. 

"From  deponent's  examination  of  the  spaces  filled  in 
with  the  word  '  two  '  and  the  number  '  350,000,'  deponent 
believes  that  there  has  been  no  erasure  in  the  said  blanks 
since  the  said  contract.  Exhibit  I,  was  typewritten,  and 
that  the  word  '  two  '  and  the  numbers  '  350,000  '  must  have 
been  the  word  and  numbers  v/hich  Mr.  Keister  directed 
deponent  at  that  time  to  insert  in  the  aforesaid  blanks. ' ' 

Van  Brunt,  P.  J.  This  action  was  commenced  to  recover 
for  services  as  architect  in  superintending  the  erection  of 
the  Hotel  Gerard,  and  the  plaintiff  claimed  on  a  quantum 
meruit  five  per  cent,  on  the  cost  of  the  building.  The  defend- 
ant alleged  an  agreement  to  pay  two  per  cent,  on  the  cost. 
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The  trial  took  place  in  November,  1897,  and  it  appeared 
that  in  October,  1893,  the  defendant  requested  the  plaintiff 
to  draw  a  contract  between  them,  and  the  plaintiff  there- 
upon caused  to  be  made  two  type-written  drafts  of  the 
contract,  one  of  which  was  handed  to  the  defendant  and 
the  other  to  a  Mr.  Moore.  The  defendant  testified  that  the 
draft  contract  handed  to  him  contained  the  words  ' '  two  per 
cent."  and  produced  on  the  trial  a  carbon  copy  in  which 
the  word  ' '  two  ' '  was  inserted  in  a  blank  directly  from  the 
ribbon  of  the  machine.  The  plaintiff  testified  that  when 
he  handed  the  draft  contract  to  the  defendant  the  word 
' '  two  ' '  was  not  inserted,  but  that  there  was  a  blank  before 
the  words  "  per  cent."  Although  it  was  admitted  that  no 
contract  was  actually  signed  between  these  parties,  yet  it  is 
claimed  upon  the  part  of  the  defendant  that  the  plaintiff 
having  drawn  up  the  contract  in  accordance  with  the  terms 
of  their  agreement,  as  stated  by  him,  it  necessarily  dis- 
credited his  claim  that  he  was  entitled  to  a  different  com- 
pensation from  that  which  he  himself  had  inserted  in  his 
own  draft  of  the  contract.  The  plaintiff  testified  that  the 
draft  was  dictated  by  him  to  a  stenographer,  a  Miss  Flem- 
ing, of  whose  name  he  was  not  then  certain  and  whose 
whereabouts  he  did  not  know,  although  he  had  made  some 
efforts  to  find  her.  The  trial  resulted  in  a  verdict  for  the 
plaintiff,  and  from  the  judgment  thereupon  entered  the  ap- 
pellant appealed  to  the  Appellate  Division,  where  the  judg- 
ment was  modified,  and  as  modified  affirmed. 

Immediately  after  the  trial  the  defendant  made  efforts 
to  find  the  Miss  Fleming  who  had  copied  the  contract.  Up 
to  the  1st  of  July,  1898,  he  could  find  no  trace  of  her,  but 
shortly  thereafter  he  learned  that  she  resided  in  New 
York  and  that  her  name  was  Alice  Louise  Fleming,  and  on 
the  12th  of  July  he  procured  from  her  the  affidavit  forming 
the  basis  of  his  motion  for  a  new  trial,  which  motion  was 
made  and  denied  on  the  26th  of  July.  Thereupon  this  ap- 
peal was  taken. 

It  is  urged  that  the  motion  was  properly  denied  because 
the  evidence  was  cumulative ;  that  it  was  merely  an  attempt 
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to  impeach  the  testimony  of  the  plaintiff,  and  also  upon  the 
ground  of  laches. 

The  rule  which  formerly  obtained  (for  what  reason  has 
never  been  explained) ,  that  where  newly-discovered  evidence 
was  cumulative  a  motion  for  new  trial  based  thereon  should 
be  denied,  has  been  in  furtherance  of  justice  virtually  abol- 
ished. It  seems  to  be  apparent  that  newly-discovered  evi- 
dence may  be  of  as  much  importance  upon  an  issue  as  to 
which  evidence  has  been  already  given,  as  though  no  evi- 
dence upon  that  point  had  been  adduced  upon  the  trial.  The 
rule  to  be  applied  to  such  newly-discovered  evidence, 
whether  cumulative  or  not,  is:  Is  it  of  such  a  character 
that  it  is  likely  to  produce  a  different  result  upon  a  new 
trial?  In  the  case  at  bar  the  evidence  is  of  the  highest  im- 
portance ;  as,  if  the  jury  found  that  this  proposed  contract 
was  drawn  by  the  plaintiff  with  the  two  per  cent,  inserted 
therein  when  he  handed  it  to  the  defendant,  it  would  cer- 
tainly tend  to  show  that  the  facts  were  not  as  testified  to 
by  him  in  respect  to  compensation ;  and  it  might  very  well 
be  that,  in  view  of  this  evidence,  the  jury  would  come  to  an 
entirely  different  conclusion  from  that  which  they  reached 
when  it  appeared  that  this  insertion  of  the  word  ' '  two  ' ' 
might  have  been  made  and  apparently  was  made  by  the 
defendant  after  the  proposed  contract  had  been  handed  to 
him. 

It  is  further  urged  that  the  motion  should  be  denied  be- 
cause the  evidence  simply  seeks  to  impeach  the  testimony 
of  the  plaintiff.  But  the  evidence  in  question  is  not  im- 
peaching evidence  within  the  meaning  of  the  rule.  Evi- 
dence impeaches  a  witness  when  it  assails  his  general  credi- 
bility or  otherwise  weakens  the  force  of  his  testimony  and 
detracts  from  the  weight  to  be  given  to  it,  without  having 
of  itself  probative  value  as  original  evidence  upon  the  mat- 
ter at  issue.  Where,  as  here,  it  merely  tends  to  show  a  dif- 
ferent state  of  facts  from  that  testified  to  by  the  plaintitf 
and  upon  which  he  founds  his  claim,  it  contradicts,  but  does 
not  impeach  him.     If  the  rule  claimed  by  the  plaintiff 


KEISTEB  V.   RANKIN.  529 

should  prevail,  then  no  newly-discovered  evidence  could 
ever  be  introduced,  because  it  must  necessarily,  if  of  any 
consequence,  contradict,  and  thus  in  the  respondent's  view 
impeach,  some  witness  who  has  sworn  to  the  contrary. 

The  next  question  to  be  considered  is  the  objection  as  to 
laches.  It  is  urged  that  after  the  plaintiff  gave  testimony 
in  regard  to  the  condition  of  this  contract,  it  was  the  duty 
of  the  defendant  to  make  a  motion  to  postpone  the  trial  or 
to  withdraw  a  juror  for  surprise.  It  is  difficult  to  see  upon 
what  ground  a  defendent  can  withdraw  a  juror.  Nor  was 
there  any  ground  for  the  postponement  of  the  trial.  The 
mere  fact  that  a  party  is  surprised  by  the  evidence  of  his 
adversary  affords  no  ground  for  a  postponement  unless 
he  is  able  to  show  that  he  can  produce  contrary  testimony, 
which  from  the  nature  of  the  case  he  was  not  bound  to  have 
present  at  the  trial.  In  the  case  at  bar  the  defendant  knew 
nothing  as  to  the  origin  of  this  draft  contract,  or  the  man- 
ner of  its  production,  until  it  was  sworn  to  by  the  plaintiff 
at  the  trial  that  Miss  Fleming  had  copied  the  contract. 
He  did  not  know  what  Miss  Fleming's  statement  would  be 
in  regard  to  it,  and  consequently  had  no  ground  whatever  to 
move  for  a  postponement  of  the  trial. 

It  is  urged  that  it  is  too  late  to  make  such  a  motion  after 
an  appeal  and  the  affirm^ance  of  a  judgment.  It  is  never 
too  late  to  do  justice ;  and  where  the  ends  of  justice  require 
that  a  new  trial  should  be  granted  the  Supreme  Court  may 
act,  although  the  case  may  have  been  in  the  Court  of  Ap- 
peals and  disposed  of  there. 

We  think,  therefore,  that  the  court  below  should  have 
granted  the  motion  for  a  new  trial.  The  order  appealed 
from  should  be  reversed. 

34 
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2.  Appeal.    Code  Civ.  Pro.  §§  993-7,  1300,  1315-7,  1323a, 
1324,  1346-8,  1353;  Gen.  Rules  31-5,  41. 


GORMLY  V.  Mcintosh. 

22  Baeb.  271.     Decided  1856. 

By  the  Court,  E.  Daewin  Smith,  J.  *  *  *  Before  the 
Code  there  were  two  modes  of  reviewing  the  proceedings 
of  inferior  courts,  in  force  in  this  State.  One,  the  common- 
law  mode  by  writ  of  error,  and  the  other  by  appeal,  as  prac- 
tised in  courts, of  equity.  Judgments  in  common-law  ac- 
tions were  reviewed  by  writ  of  error.  Decrees  in  chancery 
were  reviewed  by  appeal  from  the  vice-chancellor  to  the 
chancellor,  and  from  the  chancellor  to  the  court  for  the  cor- 
rection of  errors.  The  new  constitution  recognizes  the  dis- 
tinction between  law  and  equity  as  it  then  existed.  (Art. 
VI.  §§  3,  5,  10,  14.)  And  the  judiciary  act  of  1847  retained 
the  mode  of  review  of  judgments  by  writ  of  error  and  of  de- 
crees in  equity  by  appeal,  as  it  then  existed.  (§  17,  Session 
Laws,  324.)  The  Code  (§  323)  declares  that  "writs  of 
error  in  civil  actions  as  they  they  have  heretofore  existed 
are  abolished,  and  the  only  mode  of  reviewing  a  judgment 
or  order  in  a  civil  action  shall  be  that  prescribed  by  this 
title."  Subsequent  sections  provide  for  appeals  from  the 
Supreme  Court  to  the  Court  of  Appeals,  and  in  the  Supreme 
Court  from  judgments  and  decrees  rendered  by  one  judge 
and  from  judgments  of  the  County  Courts.  One  uniform 
system  is  provided  for  all  these  cases  by  appeal.  Such 
the  commissioners  say  was  their  design.  But  is  the  force 
of  the  appeal  the  same  in  all  cases,  and  if  so,  what  is  its 
precise  force  ?  It  seems  to  me  that  the  changes  in  the  mode 
of  review  were  not  intended  to  change  its  character  or  the 
principles  which  had  previously  been  adopted  and  sanc- 
tioned, through  a  long  period  of  time,  in  the  history  of  the 
common  law.    It  was  not  intended  to  abolish  any  principle 
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or  rule  of  the  common  law,  but  only  to  change  the  mode  of 
applying  and  carrying  out  the  principle.  In  short  the  ap- 
peal, in  respect  to  judgments  or  proceedings  in  common-law 
actions,  was  intended  to  be  and  is  a  mere  substitute  for  a 
writ  of  error,  and,  in  respect  to  equitable  proceedings,  it  was 
to  be  just  such  a  proceeding,  and  with  just  such  force,  as  was 
then  in  practice  in  reviewing  proceedings  in  equity  by  appeal 
to  the  chancellor  frohi  the  vice-chancellors'  courts,  and  from 
the  chancellor  to  the  court  for  the  correction  of  errors.  The 
review  in  both  classes  of  cases  was,  and  it  now  is,  from 
a  final  determination  of  the  inferior  court.  The  Court  of 
Appeals  now  has  the  power  to  review  upon  appeal  every 
actual  determination  made  by  this  court  at  a  general  term, 
and  this  court  has  like  power  to  review  every  judgrnept 
in  the  County  Court.  (Code,  §§  11,  344.)  In  both  cases 
the  jurisdiction  is  appellate,  but  the  statute  authorizes  the 
review,  and  I  think  creates  a  new  jurisdiction  depending 
upon  no  other  fact  than  the  existence  of  a  final  judgment 
in  this  court  and  the  county  court,  in  the  respective  cases. 
This  carries  out  the  analogy  in  respect  to  writs  of  error 
and  appeals,  as  they  existed  and  were  applied  in  practice 
in  the  old  court  for  the  correction  of  errors.  The  pro- 
ceedings in  law  and  equity,  as  such  terms  have  been  here- 
tofore known  and  applied,  are  distinct  in  their  nature  and 
must  go  along  together,  pari  passu,  in  this  court,  each  reg- 
ulated more  or  less  by  its  peculiar  characteristics ;  one  being 
a  creature  of  the  common  and  the  other  of  the  civil  law. 

The  old  writ  of  error  was  the  beginning  of  a  new  action.  An  appeal 
is  merely  a  continuation  of  an  existing  action  or  special  proceeding. 
(Code,  §§  416,  3333;  Shuler  v.  Maxwell,  38  Hun,  240.)  It  is  sometimes 
described  as  a  new  proceeding  in  the  action.  (Gifford  v.  Rising,  48 
Hun,  130.) 
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ALDEN  V.  KNIGHTS  OF  MACCABEES. 

178  N.  y.  535.     Decided  1904. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department  reversing 
a  judgment  in  favor  of  defendant  entered  upon  a  verdict 
directed  hy  the  Court. 

CuLLEN,  j_  *  *  *  The  learned  Appellate  Division, 
however,  was  of  opinion  that  the  trial  court  erred  in  ex- 
cluding the  evidence  offered  by  the  plaintiff  to  show  that 
the  answer  of  the  deceased  was  made  in  compliance  with 
the  direction  of  one  of  the  managing  officers  of  the  com- 
pany. It  held  that  it  was  authorized  to  review  this  ruling, 
though  no  exception  to  it  was  taken  on  the  trial.  There  can 
be  no  doubt  as  to  the  broad  supervisory  power  possessed 
by  the  Appellate  Division  over  trials  had  in  the  Supreme 
Court.  It  may  reverse  on  questions  of  fact;  it  may  reverse 
because  the  action  has  been  submitted  on  an  erroneous  the- 
ory, because  one  of  the  parties  has  been  taken  by  surprise, 
or  because  of  the  admission  or  rejection  of  improper  evi- 
dence, though  no  exception  to  the  ruling  be  taken,  provided, 
that  the  jurisdiction  of  the  Appellate  Division  is  properly 
invoked.  But  in  the  case  of  jury  trials,  to  invoke  the  super- 
visory power  of  the  Appellate  Division  a  motion  for  a  new 
trial  must  be  made,  and  from  the  order  denying  the  new 
trial  an  appeal  must  be  taken  to  that  branch  of  the  court. 
Under  section  1346  of  the  Code  of  Civil  Procedure  (Old 
Code,  §  348)  an  appeal  may  be  taken  to  the  Appellate  Divi- 
sion of  the  Supreme  Court  from  a  final  judgment  rendered 
in  the  Supreme  Court.  "  2.  Where  the  judgment  was 
rendered  upon  the  verdict  of  the  jury  the  appeal  may  be 
taken  on  questions  of  law."  Where  the  appeal  is  taken 
solely  from  the  judgment  (as  in  this  case),  except  where 
there  are  statutory  provisions  to  the  contrary,  the  power  of 
the  Appellate  Division  is  only  the  same  as  that  possessed 
by  this  court;  that  is  to  say,  a  review  of  the  questions  of 
law,  and  questions  of  law  can  be  raised  only  by  exceptions 
taken  at  the  trial.    (Code,  §  992.)    The  practice  has  been  so 
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held  many  times  by  this  court.  (Tliurber  v.  Harlem  B., 
M.  F.  E.  E.  Co.,  60  N.  Y.  328 ;  Matthews  v.  Meyburg,  63 
N.  Y.  656;  Boos  v.  World  Mut.  Life  Ins.  Co.,  64  N.  Y.  236; 
Third  Ave.  E.  E.  Co.  v.  Ebling,  100  N.  Y.  100;  Collier  v. 
Collins,  172  N.  Y.  101;  Volkommer  v.  Cody,  177  N.  Y.  124.) 
In  the  Collier  case  the  Appellate  Division  reversed  a  judg- 
ment entered  on  a  nonsuit  at  Trial  Term.  No  exception  was 
taken  at  the  trial  to  the  ruling  of  the  court  dismissing  the 
complaint,  and  no  motion  for  a  new  trial  was  made,  but  the 
appeal  taken  from  the  judgment  only.  "VVe  held  that,  because 
there  was  no  exception,  the  Appellate  Division  was  without 
power  to  reverse  the  judgment,  though  the  nonsuit  might 
have  been  improper.  That  decision  disposes  of  the  case 
before  us.  An  explanation  of  the  practice  peculiar  to  trials 
before  juries  will  be  found  by  reference  to  the  system  which 
prevailed  before  there  was  any  Code  of  Procedure.  A  mo- 
tion for  a  new  trial  was  made  before  the  same  court  in 
which  the  trial  was  had,  originally  before  the  court  in  banc, 
the  motion  was  made  on  a  case,  and  it  was  granted  or  re- 
fused in  the  discretion  of  the  court.  Hence,  on  such  a  mo- 
tion exceptions  were  unnecessary.  The  other  method  of 
review  was  by  writ  of  error  on  a  bill  of  exceptions.  The  de- 
cision on  such  a  review  was  a  matter  of  strict  right.  The 
Appellate  Court  could  take  notice  of  no  rulings  on  the  trial 
except  such  as  were  raised  by  an  exception.  (See  Willard 
V.  Warren,  17  Wend.  259;  Malony  v.  Dows,  9  Abb.  Prac. 
Eep.  86.)  Under  the  section  of  the  Code  quoted  an  appeal 
from  the  judgment  in  an  action  tried  before  a  jury  brings 
u.p  for  review  only  such  objections  as  under  the  old  prac- 
tice would  have  been  cognizable  on  a  writ  of  error. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Trial  Term  affirmed. 

In  actions  tried  by  the  court  without  a  jury,  or  by  a  referee,  the 
Appellate  Division  may,  on  appeal  from  the  judgment,  review  and 
correct  any  mistake  or  error  made  by  the  trial  court,  although  no  excep- 
tion was  taken.  But  this  power  will  be  exercised  only  where  necessary 
for  the  correction  of  grave  injustice.  McMurray  v.  Gage,  19  App.  Div. 
505,  508. 
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HUBBARD  V.  CHAPMAN. 

28  App.  Div.  577.     Decided  1898. 

Motion  by  the  plaintiff,  Norman  Hubbard,  to  dismiss  an 
appeal  taken  by  the  defendant  for  a  failure  to  serve  printed 
appeal  papers  as  prescribed  by  rule  41  of  the  Greneral  Rules 
of  Practice. 

Hatch,  J.  The  appellant  made  and  served  a  case  which 
he  calls  a  ' '  proposed  case  and  exceptions. "  It  is  evident 
that  by  this  proposed  case  the  appellant  only  seeks  to  review 
certain  rulings  of  the  court  in  receiving-  certain  testimony, 
offered  by  the  respondent  upon  the  trial,  and  for  this  pur- 
pose the  case  as  proposed  states  that  "  evidence  was  of- 
fered by  the  plaintiff  tending  to  prove, ' '  etc.  Then  follows 
a  statement  of  the  evidence,  and  the  objection  thereto,  and 
the  ruling  of  the  court  thereon. 

We  think  that  this  is  a  case  contemplated  by  section  997 
of  the  Code  of  Civil  Procedure,  which  provides : 

"  When  a  party  intends  to  appeal  from  a  judgment  ren- 
dered after  the  trial  of  an  issue  of  fact,  or  to  move  for  a 
new  trial  of  such  an  issue,  he  must,  except  as  otherwise 
prescribed  by  law,  make  a  case,  and  procure  the  same 
to  be  settled  and  signed  by  the  judge,  *  *  "*  by  or  be- 
fore whom  the  action  was  tried,  as  prescribed  in  the  Gen- 
eral Rules  of  Practice.  *  *  *  The  case  must  contain 
so  much  of  the  evidence  and  other  proceedings  upon  the 
trial  as  is  material  to  the  questions  to  be  raised  thereby, 
and  also  the  exceptions  taken  by  the  party  making  the 
case." 

By  rule  34  of  the  General  Rules  of  Practice  it  is  provided 
that  ' '  a  bill  of  exceptions  shall  only  contain  so  much  of  the 
evidence  as  may  be  necessary  to  present  the  question  of  law 
upon  which  exceptions  were  taken  on  the  trial,  and  it  shall 
be  the  duty  of  the  judge,  upon  settlement,  to  strike  out  all 
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the  evidence  and  other  matters  which  shall  not  have  been 
necessarily  inserted. ' ' 

It  thus  appears  that  the  Code  and  the  rules  are  in  har- 
mony with  respect  to  what  constitutes  a  case  and  exceptions. 
One  refers  to  the  other,  and  by  the  express  terms  of  each 
it  is  only  required  that  the  case  shall  contain  so  much  of  the 
evidence  and  proceedings  had  upon  the  trial  as  is  material 
to  present  the  questions  and  exceptions  which  the  appellant 
seeks  to  have  reviewed.  In  this  view  it  can  make  no  prac- 
tical difference  whether  the  evidence  in  terms  be  set  out, 
or  a  statement  of  its  effect  be  made.  The  essential  thing 
is  to  have  the  fact  appear,  and  when  this  is  done  every  re- 
quirement is  met,  as  the  parties  will  then  have  everything 
which  will  protect  their  rights,  and  the  court  be  informed 
of  all  that  is  needful  to  make  a  proper  disposition  of  the 
case.  While  no  mention  is  made  of  a  bill  of  exceptions  in 
the  Code,  the  same  is  not  true  of  the  rule.  But  it  is  quite 
evident  from  a  reading  of  both  that  the  proposed  case 
for  which  provision  is  made  in  the  Code,  embraces  what 
was  formerly  known  as  a  bill  of  exceptions.  (Winter  v. 
Crosstown  Street  R.  Co.,  8  Misc.  Rep.  362.) 

It  has  been  the  uniform  desire  of  the  court  that  where 
the  appellant  seeks  only  to  have  questions  of  law  presented 
for  review,  the  case  should  not  contain  the  whole  of  the  evi- 
dence, but  only  so  much  as  will  present  the  questions  sought 
to  be  reviewed.  Such  is  the  recommendation  of  the  court 
as  expressed  in  the  decisions.  (Marckwald  v.  The  Oceanic 
Steam  Navigation  Company,  8  Hun,  547;  Price  v.  Powell, 
3  N.  Y.  322 ;  Bissel  v.  Hamlin,  20  id.  519 ;  Jewell  v.  Van 
Steenburgh,  58  id.  85;  Tweed  v.  Davis,  1  Hun,  252.) 

The  Code  has  in  no  respect  changed  this  rule,  but  the 
practice  in  this  regard  remains  the  same  as  under  the  de- 
cisions we  have  cited,  and  such  practice  is  expressly  con- 
tinued by  the  provisions  of  Supreme  Court  rule  34,  as  it  is 
therein  made  the  duty  of  the  judge  to  strike  out,  upon  a 
settlement,  all  evidence  and  other  matters  not  necessarily 
required  to  present  the  questions  sought  to  be  reviewed. 
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The  defendant,  in  his  proposed  case  and  exceptions,  com- 
plies with  this  rule,  as  he  makes  a  clear  statement  of  what 
the  evidence  tended  to  establish,  followed  by  the  objection, 
the  ruling  of  the  court  thereon,  and  the  exception  to  such 
ruling.  So  that  in  this  respect  the  point  sought  to  be  raised 
is  clearly  intelligible,  and  gives  notice  to  the  respondent 
of  the  precise  question  which  the  appellant  seeks  to  have 
reviewed. 

The  remedy  of  the  respondent  is  clear.  If  the  statement 
as  thus  made  does  not  conform  to  the  facts  as  they  appeared 
on  the  trial,  and  upon  which  the  ruling  was  based,  he  is 
authorized  to  propose,  by  way  of  amendment,  such  further 
statement,  if  any  as  he  claims,  the  evidence  established,  in 
order  that  the  statement  may  contain  the  precise  facts  upon 
which  the  ruling  of  the  court  was  based.  This  remedy  pro- 
tects every  right  of  the  respondent  and  enables  him  to  have 
inserted  all  that  is  essential  to  show  the  correctness  of  the 
ruling,  if  the  facts  appearing  upon  the  trial  establish  such 
result. 

We  think  that  the  appellant  in  this  case  complied  with  the 
provisions  of  the  Code  and  the  rules,  and  the  settled  prac- 
tice thereunder,  as  adjudicated  in  the  numerous  decisions 
which  have  arisen  upon  the  question. 

It  follows  that  the  motion  should  be  denied,  with  leave 
to  the  respondent  to  serve  such  proposed  amendments  to 
the  case  as  he  shall  be  advised. 


EOSENSTEIN  v.  FOX. 
150  N.  Y.  354.     Decided  1896. 


Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  which  affirmed  a  judgment  in  favor  of  de- 
fendant entered  upon  a  verdict  and  also  affirmed  an  order 
denying  plaintiff's  motion  for  a  new  trial. 
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Martin,  J.  The  first  question  presented  upon  this  ap- 
peal is  one  relating  to  practice.  There  is  no  certificate  in 
the  case  showing  that  it  contains  all  the  evidence,  or  all 
the  evidence  bearing  upon  the  questions  sought  to  he  re- 
viewed. It  appears  by  the  opinion  of  the  General  Term, 
but  not  otherwise,  that  because  of  the  absence  of  such  a 
certificate  that  court  declined  to  examine  the  plaintiff's 
exceptions  to  the  refusal  of  the  trial  judge  to  direct  a  ver- 
dict for  the  plaintiff,  and  to  the  charge  submitting  to  the 
jury  the  question  of  usury. 

The  effect  of  a  statement  in  the  opinion,  where  neither 
the  judgment  of  the  General  Term  nor  the  order  upon  which 
it  was  based,  referred  to  the  opinion  so  as  to  make  it  a 
part  of  the  judgment  or  order,  was  before  this  court  in 
Koehler  v.  Hughes  (148  N.  Y.  507, 510).  There  Judge  Vann, 
who  delivered  the  opinion  of  the  court,  said :  ' '  These  opin- 
ions form  no  part  of  the  record,  and  the  statements  appear- 
ing therein,  as  to  what  the  respective  courts  did  or  did 
not  pass  upon,  cannot  be  considered,  unless  the  judgment 
appealed  from  so  refers  to  the  opinion  as  to  make  it  a 
part  of  the  record.  *  *  *  Our  power  to  review,  accord- 
ing to  the  practice  that  has  prevailed  for  many  years,  is 
limited  to  such  questions  as  appear  in  the  record."  As 
in  the  case  at  bar,  there  is  nothing  in  the  record  to  show 
that  the  General  Term  did  not  pass  upon  the  exceptions  of 
the  appellant,  it  must  be  presumed  to  have  done  so,  and 
the  questions  of  the  correctness  of  such  rulings  are  pre- 
sented for  our  determination. 

Moreover,  as  this  case  was  not  tried  before  a  court 
or  referee,  section  992  of  the  Code  of  Civil  Procedure  has 
no  application,  and  has  not  changed  the  practice  as  it  ex- 
isted prior  to  its  adoption  in  cases  where  there  was  a  jury 
trial.  The  question  of  the  necessity  for  such  a  certificate 
after  the  adoption  of  the  Code  of  Civil  Procedure,  first 
arose  in  this  court  in  the  case  of  Porter  v.  Smith  (107  N.  Y. 
531,  533).  In  discussing  the  question  in  that  case,  it  was 
said :     ' '  The  theory  upon  which  a  case  is  prepared  and 
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settled  lias  long  been  understood  to  be  that  the  appellant 
should  insert  in  it  all  the  evidence  bearing  upon  the  ques- 
tions intended  to  be  raised,  and  the  respondent  add  by 
amendment  whatever  he  deemed  necessary  to  a  solution  of 
those  questions.  An  exception  appearing  in  the  proposed 
case  serves  as  a  notice  to  the  respondent  of  an  intention 
to  raise  the  question  of  error  in  the  ruling  excepted  to, 
and  puts  upon  him  the  responsibility  of  adding  by  amend- 
ment any  needed  proof.  Thus  on  a  motion  for  a  nonsuit 
upon  the  ground  that  the  evidence  does  not  show  a  cause 
of  action,  an  exception  to  the  ruling  warns  the  respondent 
that  he  must  add  any  omitted  fact  essential  in  his  judgment 
to  sustain  the  ruling.  And  where,  under  the  old  Code, 
which  permitted  exceptions  to  findings  of  fact,  such  an 
exception  was  taken,  it  was  notice  of  an  intention  to  assail 
such  finding  as  erroneous,  and  if  any  proof  necessary  to 
sustain  it  was  omitted  from  the  proposed  case  it  became 
the  duty  of  the  respondent  to  supply  it.  We,  therefore, 
held  that  the  General  Term,  on  appeal,  should  assume  that 
the  case  contained  all  the  evidence  bearing  upon  the  ques- 
tions sought  to  be  raised.  (Perkins  v.  Hill,  56  N.  Y.  87.) 
But  the  situation  is  radically  changed  by  the  provision  of 
the  new  Code,  forbidding  exceptions  to  findings  of  fact. 
Under  that  practice  the  respondent  gets  no  warning  or  no- 
tice of  an  intention  to  review  questions  of  fact,  unless  the 
case  certifies  that  all  the  evidence  has  been  included.  If 
it  so  certifies  the  respondent  must  look  to  it  that  nothing 
which  he  deems  essential  is  omitted. ' '  The  doctrine  of  that 
case  is  in  harmony  with  our  conclusion  upon  this  subject. 
There  the  question  arose  in  a  case  where  the  trial  was  be- 
fore a  referee,  and,  therefore,  within  the  provisions  of 
section  992.  The  decision  in  that  case  was  based  solely 
upon  the  provisions  of  that  section,  which  has  no  applica- 
tion to  a  case  tried  by  a  jury.  The  reason  given  for  the 
rule  was  that  as  to  cases  tried  before  the  court  or  a  referee, 
by  virtue  of  section  992,  no  exceptions  to  findings  of  fact 
could  be  taken,  and,  hence,  the  respondent  would  have  no 
warning  or  notice  of  an  intention  to  review  them.    No  such 
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reason  exists  where  the  trial  is  before  a  jury  and  a  ruling 
is  made  and  an  exception  taken.  In  such  a  case,  the  re- 
spondent is  given  express  notice  of  an  intention  to  review 
the  questions  to  which  the  exceptions  are  directed,  and  as  was 
said  in  the  Porter  case,  the  exception  ' '  warns  the  respond- 
ent that  he  must  add  any  omitted  fact  essential  in  his  judg- 
ment to  sustain  the  ruling. ' '  This  has  long  been  understood 
to  be  the  practice,  and  it  is  manifest  from  the  opinion  in  the 
Porter  case  that  the  court  had  no  intention  to  change  the 
rule,  except  so  far  as  it  became  necessary  by  reason  of  the 
adoption  of  the  provision  of  the  Code  referred  to.  The 
contention  of  the  respondent,  that  the  language  used  in  the 
opinion  in  that  case,  to  the  effect  that  the  situation  is  radi- 
cally changed  by  the  provisions  of  the  new  Code  forbidding 
exceptions  to  findings  of  fact,  was  intended  to  relate  to  all 
trials  whether  by  jury  or  before  the  court  or  a  referee, 
cannot  be  sustained.  A  reading  of  the  opinion  renders  it 
obvious  that  that  statement  relates  only  to  cases  tried  be- 
fore a  court  or  referee,  and  that  the  former  practice  in 
cases  tried  before  a  jury  was  not  intended  to  be  changed  or 
interfered  with.  It  was  held  in  Halpin  v.  Phenix  Ins.  Co. 
(118  N.  Y.  165)  that  even  in  la  case  tried  by  a  court  or  ref- 
eree, where  there  was  a  finding  of  fact  which  was  without 
evidence  to  support  it,  it  was  a  ruling  of  law  which,  if  ex- 
cepted to,  presented  a  legal  question  to  be  reviewed  in  the 
Court  of  Appeals,  and  that  under  such  circumstances  it  was 
unnecessary  that  the  case  should  show  that  it  contained  all 
the  evidence,  because  the  exceptions  sei^ved  as  a  notice  to 
the  respondent  of  an  intent  to  raise  the  question  of  legal 
error,  and,  therefore,  put  upon  him  the  responsibility  of 
adding  by  amendment  any  evidence  omitted  bearing  upon 
the  question.     *     *     * 

We  are  aware  of  no  rule  that  required  the  appellant  to 
obtain  such  a  certificate  to  entitle  him  to  review  his  excep- 
tions to  the  rulings  of  the  trial  judge,  or  to  his  charge,  al- 
though based  upon  the  absence  or  insufficiency  of  the  evi- 
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dence.  We  think  the  appellant's  exceptions  are  properly 
before  us,  notwithstanding  the  absence  of  a  certificate  that 
the  case  contained  all  the  evidence,  and  that  it  must  be  as- 
sumed that  the  respondent  has  procured  to  be  inserted  in 
the  case  all  the  testimony  he  regarded  as  essential  to  sus- 
tain the  rulings  and  charge  of  the  court.     *     *     * 

For  construction  of  section  1351  and  Gen.  Kule  32  as  to  the  time 
■within  which  to  file  exceptions  and  serve  notice  of  appeal,  see  Schwarz 
V.  "Weber,  103  N.  Y.  658. 


TABULAR  STATEMENT  OF  SECTIONS  OF  THE 
CODE  TO  BE  STUDIED  IN  CONNECTION 
WITH   THE   CASES   IN  THIS   VOLUME. 


PROVISIONAL  REMEDIES. 

I.  Aerest. 

A.  In  what  eases  allowed,  §§  549-50,  552,  720. 

1.  Exempt  and  privileged  persons,  §§  553-5. 
a.  How  privilege  claimed,  §  564. 

B.  Necessary  papers. 

1.  AfBdavit,  contents,  ^  557. 

2.  Complaint,  when  necessary,  §8  549-50,  558. 

3.  Order. 

a.  When  granted,  §  558. 

b.  By  whom  granted,  §§  551,  556. 

c.  Contents,  S  561. 

4.  Security,  what  required  and  when,  §§  559-60. 

5.  Filing  and  furnishing  copies,  §  562. 

C.  How  order  executed,  §§  562-3,  590. 

D.  Remedies  of  defendant. 

1.  Ordinary  bail,  §§  573^. 

a.  The  undertaking,  §  575,  rule  4. 

b.  Qualifications  of  sureties,  |  579. 

c.  Justification  of  sureties,  §§  577-8,  580-1. 

d.  Powers  and  liabilities  of  sureties,  8S  591-601. 

2.  Bail  to  the  jail  limits,  §§  149-57, 

3.  Deposit  in  lieu  of  bail,  §  582. 

a.  Disposition  of  money  deposited,  §S  585-6. 

4.  Vacating  order,  reducing  bail  or  increasing  security,  S 

a.  To  whom  application  made,  §  568. 

b.  Upon  what  papers,  §  568. 

5.  Supersedeas,  g  572. 
II.  Injunction. 

A.  When  allowed,  §g  603^,  719-20. 

B.  Application  therefor. 

1.  To  whom,  g^  605-6. 

2.  When,  ^§  6,'  608. 

3.  When  notice  required,  §g  605,  609. 
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II.  Injunctio^t  —  Continued. 
4.  Necessary  papers. 

a.  Affidavit,  §  607. 

b.  Complaint,  -when,  §  603. 

c.  Undertaking-,  §  620. 

d.  Order,  §  610.' 

C.  How  order  served,  §  610. 

D.  Vacating  or  modifying  injunction  order. 

1.  To  whom  application  made,  §  626. 

2.  Notice,  when  required,  g   627. 

3.  Upon  what  papers,  §§  626-8. 

4.  Damages,  how  ascertained  and  collected,   §§   623-5. 

5.  Defendants  undertaking  on  vacating  injunction,  §  629. 

III.  Attachment. 

A.  Granting. 

1.  In  what  cases,  ^^  635-7,  720. 

2.  By  whom  and  when,  §  638. 

3.  Necessary  papers. 

''  a.  Affidavit,  ^^  636-7. 

b.  Complaint,  when,  g   637. 

c.  Undertaking,  §  640. 

d.  Warrant,  §§  (3,38,  641. 

B.  Executing  warrant. 

1.  How  and  by  whom,  §§  644,  649. 

2.  What  property  taken,   g§   645-8. 

3.  Certificate   of  interest,   i;!<   650-51. 

4.  Inventory,   §^   0.34,  681. 

5.  Actions  in  aid  of  attachment,  g|  655,  677-80. 

6.  Perishable  property,  §  656. 

7.  Adverse  claims,  §§  657-9. 

8.  Disposition   of  property,   §8   674-6. 

C.  Vacating  or  modifying  warrant  or  increasing  security. 

1.  Who  may  apply,  gg  682,  689. 

2.  To  whom  application  made,  §  683. 

D.  Discharge  of  warrant. 

1.  On  whose  application,  §§  087,  6S9,  693,  696. 

2.  Undertaking  required,  ^^  688,  690,  694. 

3.  Disposition  of  property,  g§  709-11. 

E.  Priority  of  liens,  <§  697-8. 

F.  Execution  against  the  property,  §§  706-8. 

IV.  Eeceivers.  j 

A.  When  appointed,  §  713.  >/  I 

B.  Application  therefor. 

1.  Notice,  when  required,  §   714. 

2.  Security  required,  §  715. 

C.  Powers  of,  §  716. 
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INCIDEMTAL  PEACTICE. 


I.  Tender  After  Suit. 

A.  When  permitted,  S  731. 


y 


B.  How  kept  good,  §§  732,  751. 

C.  Effect,  §§  732-4,  V-iO.  ^ 
II.  Oefee  to  Liquidate  Damages,  §§  736-7. 

III.  Offer  to  Allow  Judgment,  §§  738-40. 

IV.  Death  of  Party  or  Transfer  of  Interest,  g§  755-6,  784. 

A.  Proceedings  on  death  of  sole  party,  §|  757,  760-1. 

B.  Proceedings  on  death  of  one  of  several  parties,  |S  758-61. 

C.  Death  of  party  after  verdict,  §§  763-4,  1210. 
V.  Motions  and  Orders  Defined,  |§  767-8. 

A.  Where  made,  §§  769-72. 

B.  Notice  required,  §§  780-7,  rules  37,  67. 

C.  Procedure  on  motion,  S  768. 

D.  Costs,  §  779. 

E.  Special  provisions,  |§  775,  777-8,  783-4. 

F.  Renewal  of  motion,  §§  776,  778. 

G.  Use  of  order  to  show  cause,  §§  780-2. 
VI.  Service  op  Interlocutory  Papers. 

A.  Personal,  §  796. 

B.  Other  than  pei-sonal,  §§  797-8,  801. 

C.  In  special  cases,  §§  800,  801a. 
VII.  Discovert,  §  803. 

A.  Petition  for,  §  805,  rules  14-15. 

B.  Order,  §§  805-6,  rule  16. 

■C.  Subsequent  proceedings,  §§  807-8. 
VIII.  Consolidation  of  Actions,  §§  817-19. 
IX.  Interpleader,  §§  820,  820a. 
X.  Dismissal  of  Complaint  for  Neglect,  gg  821-2. 
XI.  Piling  Pleadings,  g  824. 
XII.  Administration  of  Oath  or  Affirmation. 

A.  Before  whom,  gg  842^. 

B.  Manner,  gg  845-50. 

XIII.  Production  of  Witnesses  and  Evidence. 

A.  By  subpoena,  gg  7,  854. 

1.  How  served,  gg  852,  3318. 

2.  Remedy  in  case  of  disobedience,  gg  853,  855-8. 

3.  Books  of  account,  g  867. 

4.  Corporate  books  and  papers,  gg  868-9. 

B.  By  order,  gg  866-7. 
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XIV.  Examination  Before  Trial. 

A.  For  use  within  the  state. 

1.  Of  parties,  §  870;  of  other  witnesses,  §§  871,  885. 

2.  Affidavit  therefor,  §  872. 

3.  Order. 

a.  By  whom  made,  ^  873. 

b.  Contents,  §§  873,^886. 

c.  Service  of,  "§§  875,  874. 

4.  Where  held,  §§  877,  886. 

5.  Procedure  on,   §§  876,  880. 

6.  Reading  deposition  in  evidence. 

a.  Of  party,  §§  881,  883. 

b.  Of   other  witnesses,   §§   881-3. 

B.  For  use  without  the  state,  §§  914-15,  919. 
XV.  Commission  to  Take  Testimony,  §§  887-8. 

A.  Order  for  issuance  of,  §§  889-90,  898. 

B.  Proof  required,  §  889. 

C.  Settlement  of  interrogatories,  §§  891-2. 

D.  How  executed. 

1.  On  written  interrogatories,  |§  900-7. 

2.  On  oral  interrogatories,  §§  894-7,  900-7. 

E.  Reading  deposition  in  evidence,  §  911. 

F.  Motion  to  suppress  deposition,  8  910. 
XVI.  Documentary  Evidence. 

A.  Certain  affidavits,  certificates  and  copies  admissible  as  pre- 

sumptive evidence  of  the  facts  therein  stated,  §§  921-31c, 
961f. 

B.  Proof  of  documents  executed  or  remaining  within  the  state, 

§§  932^1. 

C.  Proof  of  documents  outside  the  state. 

1.  Law  and  statutes  of  another  state,  §  942. 

2.  United  States  records,  §§  943^. 

3.  Foreign  court  records,  §|  952-3. 

TEIALS. 

I.  Mode  of  Trial. 

A.  By  jury,  §§  968,  970-1,  974. 

1.  Waiver  of  jury,  §  1009. 

B.  By  the  court. 

1.  Issues  of  law,  §  969. 

2.  Issues  of  fact,  §§  969,  972. 

C.  By  referee,  §§  1013-i5. 
II.  How  Trial  Brought  on. 

A.  By  notice  of  trial,  §§  977-8,  980. 

B.  By  motion,  §§  547,  976,  last  sentence. 
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III.  Place  of  Trial. 

A.  Local  actions. 

1.  Where  subject  situated,  §  982. 

2.  Wliere  cause  of  action  arose,  §  983. 

B.  Transitory  actions,  §§  984,  990. 

C.  Changing  place  of  trial. 

1.  To  proper  county,  §^  986-7. 

2.  For  convenience  of  witnesses,  S  987. 

3.  To  procure  impartial  trial,  8  987. 

4.  Effect  of  order,  ■§§  988-9. 

5.  Of  actions  in  lower  courts,  §§  218,  319,  343. 

IV.  Empanelling  Juhy,  §§  1163-6. 

A.  Challenges,  §  1176. 

1.  How  tried,  §  1180. 
V.  Taking  Exceptions,  §  992. 

A.  On  trial  by  court  or  referee,  §g  993—4. 

B.  On  trial  by  jury,  §  995. 
VI.  Verdict,  Defined,  §§  1186,  1188. 

A.  How  rendered,  §  1187. 

B.  How  recorded,  §  1189. 

JUDGMENTS. 

I.  General  Provisions. 

A.  May  be  for  or  against  any  of  the  parties,  §|  1204r-5. 

B.  Limitation  of,  on  default,  §  1207. 

C.  Not  a  bar  unless  "  upon  the  merits,"  §  1209. 

D.  Interest  on,  §§  1211,  1235,  1904. 
II.  Entry,  §§  1236-7. 

A.  By  default. 

1.  After  personal  service  within  the  state. 

a.  In  action  specified  in  §  420,  §§  1212-3. 

b.  In  other  actions,  §§  1214-5. 

2.  After  other  methods  of  service,  §§  1216-7. 

3.  When  defendant  entitled  to  notice,  §  1219. 

4.  In  action  against  infant,  §  1218. 

B.  After  trial. 

1.  Of  issue  of  law,  §§  1222-3. 

2.  Of  issue  of  fact. 

a.  By  court  or  referee,  §§  1228,  1221. 

b.  By  jury,  §§  1189,  1225. 

C.  Confession  of  judgment,  §§  1273-5. 
III.  Docket  of  Judgment,  §§  1245-6,  1250. 

A.  Lien  created,  §§  1251-1254. 

1.  Suspension  and  restoration  of  lien,  §§  1256,  1259. 

B.  Cancellation  of  docket,  §§  1260-1,  1264. 
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EXECUTIONS. 

I.  General  Provisions. 

A.  Kinds,  §  1364. 

B.  Foi-m  and  contents,  §§  1366-9,  1372. 

C.  In  what  cases  issued,  §§  1240-1,  779. 

D.  To  whom  directed,  §§  1362,  1365. 

E.  When  issued,  §§  1375,  1377-8. 
II.  Against  Property. 

A.  To  what  counties,  §  1366. 

B.  In  attachment  cases,  §§  707-8,  1370. 

C.  Against  decedent's  estate,  §§  1371,  1376,  1379-81,  1383,  1825-7. 

D.  Exempt  property,  §§  1390-2. 

1.  Special  cases,  §§  1393-1402. 

E.  Effect  of,  on  personalty,  §  1405;  on  realty,  §§  1251-4. 

1.  Wlat  may  be  levied  on. 

a.  Personalty,  §§  1406-6,  1409-12. 

b.  Eealty,  §§  1430-32. 

2.  Partnership  property,  §§  1413-17.  ^ 

3.  Claim  by  third  person,   §§  1418-20. 

4.  Preferences,   §§   1406-8. 
P.  Sale  by  Sheriff. 

1.  Of  personalty,  §§  1428-9. 

2.  Of  realty. 

a.  Notice  of  sale,  §§  1434-6. 

b.  Proceedings  on  sale,  §§  1437-9,  1471. 

c.  Eedemption,  §§  1440-1451. 
III.  Against  the  Person. 

A.  When  allowed,  1487-91. 

B.  Form  and  contents,   §  1372. 

C.  To  what  counties,  8  1365. 

D.  Discharge  of  debtor,  §§  1494-5,  149-50,  111. 

SUPPLEMENTARY  PROCEEDINGS. 

I.  Tpirbb  Remedies,  §§  2432,  2458. 
II.  Before  Whom,  §  2434. 
III.  How  Instituted. 

A.  Against  debtor. 

1.  Before   execution   returned,   §   2436. 

2.  After  execution  returned,  S  2435. 

3.  When  debtor  may  be  arrested,  §§  2437-40. 

B.  Against  third  person,  §  2441. 

C.  Order,  contents  and  service,  §§  2442,  2451-2,  2459. 
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IV.  Conduct  of  the  Peocbeding. 

A.  The  examination,  §§  2444-5,  2457,  2460. 

B.  Disposition  of  property  discovered. 

1.  In  possession  of  debtor,   §§   2447-50. 

2.  In  possession  of  third  person,  §  2446. 

C.  Termination,  |  2454. 
V.  Receiver. 

A.  When  and  how  appointed,  §§  2464-7. 

B.  Title  taken  by,  §§  2468-70. 

C.  Power  of,  §  2471. 

STATE  WRITS. 

I.  Generally. 

A.  Enumerated,  §  1991. 

B.  Formal  requisites,  §8  1992^6. 

C.  Service,  §  1999. 
II.  Habeas  Corpus. 

A.  To  bring  up  person  to  testify. 

1.  When  allowed  and  by  whom,  §§  2008-11. 

2.  Application  therefor,  §  2012. 

3.  How  obeyed,  §  2014. 

B.  To  inquire  into  cause  of  detention. 

•1.  When  allowed,  §§  2015-6,  2025. 

2.  Application  therefor,  §§  2017-21. 

3.  Return,  §§  2023,  2026-7. 

a.  How  compelled,  §§  2028-30,  2052-3. 

b.  Proceedings  thereon,  §^  2031-40. 

4.  When  certiorari  issues  instead,  §§  2041-3. 

III.  Mandamus. 

A.  Alternative  writ,  §§  2067,  2076. 

1.  When  to  issue,  §§  2067-9. 

2.  How  served,  §  2071. 

3.  Return  or  demurrer  thereto,  §§  2072-7,  2081. 

4.  Subsequent  proceedings,  §§  2078,  3082^8. 

B.  Peremptory  writ,  §§  2067,  2070,  2082,  last  sentence. 

1.  Return  thereto,  §§  2072-3. 

IV.  Prohibition. 

A.  Alternative  writ,  §  2091. 

1.  When  to  issue,  §§  2092-4. 

2.  Return  thereto,  §§  2096,  2097-9. 

B.  Absolute  writ,  §  2091. 

1.  When  to  issue,  §§  20Q6,  2100. 

V.  Certiorari  to  Review. 

A.  When  to  issue,  §§  2120-6,  2129,  2148. 

B.  Application  therefor,  88  2127-8. 
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V.   Ceetioeaei  to  Review  —  Continued. 

C.  How  served,  §  2130. 

D.  Return,  §§  2132,  213^5,  2139. 

E.  Subsequent  proceedings,  §§  2140-1. 

PROCEEDINGS  IN  REVIEW. 

I.  Motion  foe  a  New  Triali. 

A.  On  the  judge's  minutes,  §§  999,  1-007. 

B.  On  exceptions,  §§  1000-1. 

C.  On  facts  not  appearing  in  the  record,  g  1002. 

D.  When  necessary  to  make  a  case,  |§  997-8. 
II.  Appeal. 

A.  To  Appellate  Division,  in  what  cases,  §§  1346-7. 

B.  To  Court  of  Appeals,  in  what  cases,  §§  190,  191,  1324. 

C.  How  taken,  §§  1300,  1351. 

D.  Record  on,  how  prepared,  §§  1315,  997,  1279,  1353,  rules  34,  41. 

E.  Hearing;  questions  reviewed. 

1.  On  appeal  from  judgment,  §§  993,  996,  1316-7,  1346. 

2.  On  appeal  from  order,  §§  1347-8. 


FORMS. 


1.    On  Procuring^  Order  of  Arrest. 

SUPREME  COURT  —  County  of  New  York. 


Felix  Lamb, 

against 

Alexander  Shae.p  and  Alfred 

Skinner. 


Affidavit. 


County  of  New  York,  ss. : 

Felix  Lamb,  being  duly  swoni,  says  that  he  is  a  resident  of  the  City 
of  New  York  and  is  the  plaintiiS  in  this  action.  That  at  the  times  herein- 
after mentioned  the  defendants,  Alexander  Sharp  and  Alfred  Skinner, 
did  business  at  No.  30  Broad  street,  in  the  City  of  New  York,  ostensibly 
as  stock  brokers,  under  the  firm  name  and  style  of  Sharp  &  Skinner.  That 
on  the  1st  day  of  December,  1898,  deponent  called  at  the  said  offlce  of  said 
defendants,  where  he  saw  both  of  them  and  had  an  interview  with  them; 
that  he  asked  the  said  defendants  if  they  would  undertake  for  him  the 
purchase  of  500  shares  of  stock  of  the  Air  Line  and  Moon  Railroad 
company  upon  a  margin  and  hold  the  same  for  plaintiff's  account.  That 
the  said  defendants  told  deponent  that  they  would  make  such  purchase 
and  hold  such  securities  for  deponent's  account,  provided  he  would  ad- 
vance One  Thousand  Dollars  on  account  of  the  purchase'  price  thereof, 
as  soon  as  the  same  was  reported  to  him;  and  in  the  event  of  the  market 
price  of  said  securities  going  down  after  their  purchase,  then  to  make 
further  payments  on  account  thereof  as  required  by  the  defendants,  and 
to  pay  the  defendants  their  commissions  for  such  purchase  and  interest 
on  the  amounts  advanced  by  them;  to  which  terms  the  plaintiff  acceded 
and  signed  a  memorandum  to  that  effect  prepared  and  retained  by  the 
defendants. 

That  on  the  day  following  such  interview  the  plaintiff  received  from 
the  defendants  a  written  communication  signed  with  their  firm  name  to 
the  effect  that  they  had  purchased  for  plaintiff's  account  from  Snap  & 
Co.,  50O  shares  of  the  capital  stock  of  the  Air  Line  and  Moon  Railroad 
company  at  the  rate  of  $50  per  share,  and  had  paid  and  advanced  there- 
for Twenty-flve  Thousand  Dollars,  for  plaintiff's  account,  and  requested 
of  plaintiff  the  payment  on  account  of  One  Thousand  Dollars  under  his 
said  agreement,  and  that  in  answer  to  such  request  plaintiff  on  the  same 
day  paid  to  said  defendants  on  account  of  such  purchase  the  sum  of 
One  Thousand  Dollars. 
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That  from  the  time  of  said  reported  purchase  iintil  after  the  15th  of 
December,  1898,  the  capital  stock  of  said  Air  Lme  and  Moon  Railroad 
company  gradually  increased  in  market  value,  and  that  at  no  time  after 
such  reported  purchase  was  said  stock  in  the  market  worth  less  than 
Fifty-one  Dollars  per  share. 

That  on  the  10th  day  of  December,  1898,  deponent  read  in  the  news- 
papers a  statement  to  the  effect  that  the  said  defendants  had  failed  in 
business,  and  thereupon  visited  their  said  office  and  asked  of  the  clerk  in 
charge  thereof  to  see  said  defendants.  That  said  clerk  informed  deponent 
that  neither  of  said  defendants  had  been  present  at  their  office  since  the 
morning  of  the  preceding  day.  That  deponent  then  inquired  at  1  Fourth 
street,  the  directory  residence  address  of  the  said  defendant  Sharp,  and 
was  informed  by  a  servant  in  charge  of  said  premises  that  Mr.  Sharp 
had  left  town.  That  according  to  the  city  directory  the  residence  of  the 
defendant   Skinner  is  at  Fairfield,   Connecticut. 

That  deponent  examined  the  cheek  book  of  said  firm  of  Sharp  & 
Skinner  and  the  stubs  thereof  for  checks  made  in  December,  1898,  and 
that  there  is  no  note  thereupon  of  any  payments  during  said  month  to 
any  person  in  payment  of  the  purchase  price  of  any  of  the  stock  of  the 
Air  Line  and  Moon  Railroad  company.  That  it  appears  therefrom  that 
deponent's  check  for  One  Thousand  Dollars,  paid  to  said  defendants  on 
December  2,  1898,  was  deposited  to  the  credit  of  said  firm  on  that  day, 
and  on  the  same  day  each  of  said  defendants  drew  from  said  bank  account 
in  checks  to  their  personal  order  respectively  the  sum  of  Five  Hundred 
Dollars  each,  leaving  a  balance  then  to  the  credit  of  said  firm  in  said 
bank  account  of  less  than  Two  Hundred  Dollars.  That  although  search 
has  been  made  therefor  in  the  safe,  and  in  the  safe  deposit  vault  of  said 
defendants,  no  stock  of  the  Air  Line  and  Moon  Railroad  company  has 
been  found  therein.  That  deponent  has  inquired  of  the  firm  of  Snap  & 
Co.  whether  any  stock  of  the  said  railroad  company  was  purchased  of 
them  by  said  defendants,  and  is  informed  by  Theodore  Snap,  Esq.,  of 
said  firm  of  Snap  &  Co.,  that  no  purchase  of  any  such  stock  was  ever 
made  of  them  by  the  defendants.  That  on  the  day  that  deponent  heard 
of  said  defendants'  failure  in  business,  deponent  wrote  a  note  addressed 
to  them  at  their  place  of  business,  and  duplicates  thereof  addressed  to 
their  respective  places  of  residence,  demanding  said  stock  so  reputed  to 
have  been  purchased  for  his  account  and  ofiEering  to  pay  any  balance 
due  thereon,  and  mailed  said  notices  to  the  defendants,  but  has  never 
received  any  reply  thereto.  That  no  other  application  for  this  Order 
has  been  made. 

FELIX  LAMB. 
Sworn  to  before  me 
November    1,    1898. 

BENJAMIN  McGUIRE, 

Notary  Public,  New  York  County. 
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SUPREME  COURT  —  City  and  County  of  New  Yoek. 


Felix  Lamb, 

Plaintiff, 
against 
Alexander      Sharp      and      Alfred 
Skinner, 

Defendants. 


>  Undertaking  on  Order  to  Arrest. 


Whereas,  Felix  Lamb,  the  plaintiff  above  named,  has  made  applica- 
tion to  one  of  the  Justices  of  the  above-named  Court  to  arrest  the  above- 
named  defendants  in  an  action  for  damages  for  fraud  and  deceit. 

Now  THEREFORE,  we,  John  Doe,  of  No.  2  West  Twentieth  street,  in 
the  City  of  New  York,  and  Richard  Roe,  of  No.  3  West  Thirtieth  street, 
in  said  city,  do  hereby,  pursuant  to  the  Statute  in  such  ease  made  and 
provided,  jointly  and  severally  undertake,  that  if  the  defendants  in  the 
action  do  recover  judgment  therein,  or,  if  it  is  finally  decided  that  the 
plaintiff  is  not  entitled  to  the  Order  of  Arrest,  the  plaintiff  in  said  action 
will  pay  all  costs  which  may  be  awarded  to  the  defendants  and  all  dam- 
ages which  they  may  sustain  by  reason  of  the  arrest  in  said  action,  and 
not  exceeding  the  sum  of  Five  Hundred  Dollars. 

Dated,  New  York,  November  1,  1898. 

JOHN  DOE, 
RICHARD  ROE. 

City  and  County  of  New  York,  ss.  : 

John  Doe,  being  sworn  says,  that  he  is  a  resident  and  a  householder 
within  the  State  of  New  York,  and  worth  twice  the  sum  specified  in  the 
above  undertaking,  over  all  the  debts  and  liabilities  which  he  owes  or 
has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution. 

JOHN  DOE. 

Sworn  to  before  me,  this  1st  day 
of  November,  1898. 

BENJAMIN  McGUIRE, 

Notary  Public,  New  York  County. 

City  and  County  of  New  York,  ss. : 

Richard  Roe,  being  sworn  says,  that  he  is  a  resident  and  a  free- 
holder within  the  State  of  New  York,  and  worth  twice  the  sum  specified 
in   the   above  undertaking,   over   all   the   debts   and  liabilities   which  he 
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owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  an  execution. 

EICHARD  ROE. 
Sworn  to  before  me,  this  1st  day 
of  November,  1898. 

BENJAMIN  McGUIRB, 

Notary  Public,  New  York  County. 

County  of  New  York,  ss.: 

I  CEETIFY,  that  on  this  1st  day  of  November,  1898,  before  me  personally 
appeared  the  above-named  John  Doe  and  Richard  Roe,  known  to  me  to 
be  the  individuals  described  in,  and  who  executed  the  above  undertaking, 
and  severally  acknowledged  that  they  executed  the  same. 

BENJAMIN  McGUIRE, 
Notary  Public,  New  York  County. 

SUPREME  COURT  —  County  of  New  York. 


Felix  Lamb, 

Plaintiff, 
against 
Alexander      Sharp      and      Alfred 
Skinner, 

Defendants. 


*  Order  to  Arrest  and  hold  to  Bail. 


To  the  Sheriff  of  the  County  of  New  York: 

It  having  been  made  to  appear  to  me  by  the  affidavit  of  Felix  Lamb, 
that  a  sufficient  cause  of  action  exists  against  the  defendants  above 
named,  and  that  the  case  is  one  of  those  mentioned  in  article  1,  chapter  7, 
title  1,  of  the  New  York  Code  of  Civil  Procedure,  and  that  the  ground 
of  arrest  is  an  action  for  damages  for  fraud  and  deceit. 

You  ARE  required  forthwith  to  arrest  Alexander  Sharp  and  Alfred 
Skinner,  the  defendmhts  in  this  action,  if  they  are  found  within  your 
county,  and  to  hold  each  of  them  to  bail  in  the  sum  of  Five  Thousand 
Dollars  and  to  return  this  order,  with  your  proceedings  thereunder,  as 
prescribed  by  law. 

Dated,  New  York,  November  1,  1898. 

Wji.  N.  COHEN, 

Justice  Supreme  Court. 
JAMES  MONROE, 

Plaintiff's  Attorney, 

1  WaU  Street. 
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2.    On  Attachment. 

SUPREME  COURT  — City  and  County  of  New  Yoek. 


James  Lewis 

against 

John  Robinson. 


*  Affidavit. 


State  of  New  Jersey,  County  of  Mercer,  ss. : 

James  Lewis,  being  duly  sworn,  says  that  lie  is  the  plaintiff  in  this 
action. 

That  he  is  informed  and  believes  John  Robinson,  the  defendant  in 
this  action,  on  or  about  the  1st  day  of  October,  1898,  made  and  executed 
his  certain  promissory  note  in  writing  dated  on  that  day,  whereby  he 
promised  to  pay  three  months  after  the  date  thereof,  to  the  order  of 
Hatch  &  Brown,  a  firm  in  Chicago,  Illinois,  composed  of  John  Hatch  and 
George  Brown,  the  sum  of  Two  Hundred  Dollars,  and  that  he  thereupon 
delivered  said  note  to  said  last  named  firm. 

That  thereafter  the  said  firm  of  Hatch  &  Brown  duly  endorsed  said 
note  and  delivered  the  same  to  the  plaintiff,  who  is  now  the  lawful 
holder  and  owner  thereof,  and  that  no  part  thereof  has  been  paid. 

That  deponent's  information  as  to  the  matters  above  stated  upon  in- 
formation and  belief  is  derived  from  a  letter  to  deponent  from  said 
firm  of  Hatch  &  Brown,  dated  Chicago,  January  18,  1899,  whereof  .a 
copy  is  hereto  annexed,  and  from  the  possession  of  the  said  original 
promissory  note  whereof  a  copy  is  hereto  annexed. 

That  the  plaintiff  is  entitled  to  recover  in  this  action  the  amount  of 
said  note,  namely  the  sum  of  Two  Hundred  Dollars,  with  interest  thereon 
from  January  1,  1899,  over  and  above  all  counterclaims  known  to  him. 

That  the  defendant  is  not  a  resident  of  this  State,  but  resides  at  Green- 
wich in  the  State  of  Connecticut. 

That  no  previous  application  for  a  warrant  of  attachment  in  this 
action  has  been  made. 

JAMES  LEWIS. 
Sworn  to  before  me,  at  Trenton,  N.  J., 
January  21,  1899. 

ASA  VREELAND, 

Master  in  Chancery. 

State  of  New  Jersey,  County  of  Mercer,  ss.: 

I,  John  Jones,  Clerk  of  the  County  of  Mercer  and  Clerk  of  the  Cir- 
cuit Court,  the  same  being  a  Court  of  Record,  do  hereby  certify  that  Asa 
Vreeland,  who  subscribed  the  jurat  to  the  annexed  affidavit,  was  at  the 
time  of  taking  said  affidavit  a  resident  of  said  County  and  a  Master  in 
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Chancery  of  New  Jersey,  duly  authorized  to  take  acknowledgments  of 
deeds  to  be  recorded  in  said  State,  and  that  I  am  acquainted  with  the 
handwriting  of  said  Master  in  Chancery,  and  verily  believe  his  signature 
to  said  jurat  to  be  genuine. 

In  witness  wheeeop  I  have  hereunto  set  my  hand  and  affixed 
[seal]     the   Seal  of  said  Court  and  County  this  21st  day  of  Janu- 
ary, 1899. 

JOHN  JONES, 
Clerk  of  Mercer  County. 

Chicago,  III.,  January  18,  1899. 
James  Lewis,  Esq.,  New  York  City: 

Dear  Sir. —  We  send  you  herewith  enclosed  a  promissory  note  by  John 
Robinson  to  our  Order  for  Two  Hundred  Dollars,  dated  October  1,  1898, 
payable  in  three  months,  which  we  have  endorsed  to  you.  This  note  was 
given  for  merchandise  purchased  of  us  by  Robinson.  It  was  not  paid  at 
maturity,  and  remains  unpaid.  We  are  informed  that  Robinson  has 
sustained  a  fire  loss,  covered  by  a  policy  in  the  Niagara  Fire  Insurance 
company  of  New  York.  We  wish  that  you  would  employ  counsel  and 
see  what  you  can  do  in  the  way  of  collecting  the  claim. 

Truly  yours, 

HATCH  &  BROWN. 

New  York,  October  1,  1898. 

Three  months  after  date  I  promise  to  pay  to  the  Order  of  Hatch  & 
Brown  Two  Hundred  Dollars  at  the  First  National  Bank,  in  the  City  of 
New  York,  value  received. 

JOHN  ROBINSON. 
Endorsed.     Pay  to  the  Order  of  James  Lewis. 

HATCH  &  BROWN. 

SUPREME  COURT  —  County  op  New  York. 


James  Lewis, 

Plaintiff, 
against 

JoH-N"  Robinson, 

Defendant. 


Undertaking  on  Attachment. 


The  above-named  plaintiff  having  applied  to  one  of  the  Justices  of 
this  Court,  for  a  warrant  of  attachment  against  the  property  of  the 
above-named  defendant,  John  Robinson,  as  a  nonresident,  in  an  action 
to  recover  damages  for  -a  breach  of  contract,  other  than  a  contract  to 
marry, 
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We,  John  Doe,  of  No.  1  West  Fourth  street,  in  the  City  of  New  York, 
and  Richard  Roe,  of  No.  2  Fifth  street,  in  the  City  of  New  York,  do 
jointly  and  severally  undertake,  pursuant  to  the  Statute  in  such  case 
made  and  provided,  in  the  sum  of  Two  Hundred  and  Fifty  Dollars,  that 
if  the  defendant  recover  judgment  in  this  action,  or  if  the  warrant  of 
attachment  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant  and  all  damages  which  the  def end-ant  may  sus- 
tain by  reason  of  the  attachment,  not  exceeding  the  sum  above  mentioned. 

Dated,  New  York,  January  23,  1899. 

JOHN  DOE, 
RICHARD  ROE. 
Coimty  of  New  York,  ss.  .• 

John  Doe,  being  sworn  says,  that  he  is  a  resident  and  a  freeholder 
within  the  State  of  New  York,  and  worth  twice  the  sum  specified  in  the 
above  undertaking,  over  all  the  debts  and  liabilities  which  he  owes  or 
has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution. 

JOHN  DOE. 
Sworn  to  before  me,  this  23d  day 
of  January,  1899. 

BENJAMIN  McGUIRE, 

Notary  Public,  New  York  County. 

County  of  New  York,  <ss.  : 

Richard  Roe,  being  sworn  says,  that  he  is  a  resident  and  a  house- 
holder within  the  State  of  New  York,  and  worth  twice  the  sum  specified 
in  the  above  undertaking,  over  all  the  debts  and  liabilities  which  he  owes 
or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution. 

RICHARD  ROE. 
Sworn  to  before  me',  this  23d  day 
of  January,  1899. 

BENJAMIN  McGUIRE, 

Notary  Public,  New  York  County. 

City  and  County  of  New  York,  ss.  ; 

I  CERTIFY,  that  on  this  23d  day  of  Janitary,  1899,  before  me  personally 
appeared  the  above-named  John  Doe  and  Richard  Roe,  known  to  me, 
and  to  me  known  to  be  the  indi\dduals  described  in,  and  who  executed 
the  above  undertaking,  and  severally  acknowledged  that  they  executed 
the  same. 

BENJAMIN  McGUIRE, 
Notary  Public,  New  York  County. 
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Warrant  of  Attachment. 
THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK, 
To  the  Sheriff  of  the  County  of  New  York,  Greeting: 

Whekeias,  an  application  has  been  made  to  the  Judge  granting  this 
warrant  by  James  Lewis,  Plaintiff,  for  a  Wan-ant  of  Attachment  against 
the  property  of  John  Robinson,  Defendant,  in  an  action  in  the  Supreme 
Court,  and  it  appearing  by  affidavit,  to  the  satisfaction  of  the  Judge 
granting  this  warrant  that  one  of  the  causes  of  action  specified  in  sec- 
tion 635  of  the  Code  of  Civil  Procedure  exists  against  the  defendant  to 
recover  a  sum  of  money  only,  to  wit :  the  sum  of  Two  Hundred  Dollai's, 
as  damages  for  breach  of  a  contract  other  than  a  contract  to  marry; 
and  the  affidavit  showing  that  the  said  defendant  is  not  a  resident  of  the 
State  of  New  York,  and  the  plaintiff  having  also  given  the  undertaking- 
required  by  law: 

Now  YOU  AEE  HEREBY  COMMANDED,  to  attach  and  Safely  keep  so  much 
of  the  property  within  your  County  which  the  defendant,  John  Kobinson, 
has,  or  which  he  may  have  at  any  time  before  final  judg-ment  in  the  action, 
as  will  satisfy  plaintiff's  demand  of  Two  Hundred  Dollars,  together  with 
costs  and  expenses,  and  that  you  proceed  hereon  in  the  manner  recjuired 
of  you  by  law. 

Witness,  Hon.  William  N.  Cohen,  one  of  the  Justices  of  our  Su- 
preme Court,  at  the  Court  House  in  the  County  of  New  York, 
this  twenty-third  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  ninety-nine. 

W.  N.  COHEN, 

Justice  Supreme  Court. 
JOSEPH  STORY, 

Attorney  for  Plaintiff. 


3.  Offer  to  Allow  Judgment. 

SUPREME  COURT  —  County  op  Ne-w  York. 


John  Allen, 

against 
Richard  Barsto-w, 


Plaintiff, 


Defendant. 


Take  notice  that  Richard  Barstow,  the  defendant  in  this  action,  offers 
to  allow  judgment  to  be  taken  against  him  by  the  plaintiff  in  the  above 
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action,  for  the  sum  of  One  Hundred  Dollars,  with  interest  thereon  from 
June  1,  1898,  with  costs. 

Dated,  New  York,  October  15,  1898. 

RICHARD  BARSTOW, 

Defendant. 
City  and  County  of  New  York,  ss.: 

On  this  15th  day  of  October,  1898,  before  me  personally  came  Richard 
Barstow,  to  me  known  to  be  the  individual  described  in,  and  who  exe- 
cuted the  foregoing  instrument,  and  acknowledged  to  me  that  he  executed 
the  same. 

JAMES  MASON, 
Notary  Public,  New  York  County. 


4.    Acceptance  of  Offer  to  Allow  Judgment. 

SUPREME  COURT  — County  op  New  York. 


John  Allen, 

against 
Richard  Barstow, 


Plaintiff, 


Defendant. 


J 


Take  notice  that  John  Allen,  the  plaintiff  in  the  above-entitled  action, 
accepts  the  offer  of  the  defendant  therein,  dated  October  15,  1898,  to 
allow  judgment  to  be  taken  against  him  in  this  action,  for  the  sum  of 
One  Hundred  Dollars,  with  interest  thereon  from  June  1,  1898,  with  costs. 

Dated,  New  York,  October  24,  1898. 

JOHN  MARSHALL, 

Plaintiff's  Attorney, 

1  Wall  street,  New  York  (Manhattan). 
City  and  County  of  New  York,  ss.: 

John  Marshall,  being  duly  sworn,  says  that  he  is  the  attorney  for 
the  plaintiff  in  the  above-entitled  action,  and  that  he  is  duly  authorized 
to  make  the  above  acceptance,  by  and  in  behalf  of  the  plaintiff  in  said 
action. 

JOHN  MARSHALL. 
Sworn  to  before  me, 
October  24,  1898. 

ROBERT  JAMES, 

Notary  Public,  New  York  County. 
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5.  Affidavits  and  Order  to  Show  Cause. 

SUPREME  COURT  —  County  of  New  York. 


John  Allison, 

against 
Richard  Baker. 


Order  to  Show  Cause. 


Upon  the  pleadings  and  proceedings  herein,  and  the  affidavits  of  William 
Blaekstone  and  Andrew  Orton,  verified  October  5,  1898,  and  on  motion 
of  William  Blaekstone,  defendant's  attorney. 

It  is  ordered,  That  the  plaintiff  or  his  attorney  show  cause  at  a  Special 
Term  of  this  Court,  Part  I,  to  be  held  at  the  Court  House,  in  the  Borough 
of  Manhattan,  on  the  10th  day  of  October,  1898,  at  10 :30  o'clock  in  the 
forenoon,  why  an  order  should  not  be  entered  in  the  above-entitled  action 
vacating  and  setting  aside  the  judgment  entered  therein  in  the  office  of  the 
Clerk  of  the  County  of  New  York,  on  .the  5th  day  of  October  instant; 
opening  the  defendant's  default  upon  the  trial  of  said  action;  and  re- 
storing the  cause  to  the  calendar  of  the  Trial  Term  for  trial;  and  why 
such  other  order  in  the  premises  as  may  be  just  should  not  be  made. 

It  j'e  further  ordered,  That  all  proceedings  under  said  judgTnent  and 
the  execution  issued  thereupon  be  and  they  are  hereby  stayed  until  the 
hearing  and  entry  of  an  order  upon  this  motion;  such  stay,  however,  not 
to  exceed  twenty  days  from  date. 

Service  of  this  order  made  on  or  before  October  6,  1898,  shall  be 
sufficient. 

Dated,  New  York,  October  5,  1898. 

HENRY  R.  BEEKMAN, 

Justice  Supreme  Court. 

SUPREME  COURT  —  County  op  New  York. 


John  Allison,  [ 

against  I  Affidavit. 

Richard  Baker.  I 


City  and  County  of  New  York,  ss.: 

William  Blackstone,  being  duly  sworn,  says  that  he  is  attorney  for 
the  defendant  in  this  action,  which  was  commenced  on  the  21st  day  of 
July,  1896,  by  the  service  of  the  summons  and  complaint  on  the  defendant. 
That  the  action  was  brought  to  recover  damages  for  the  alleged  breach  of 
an  executory  contract  for  the  sale  of  certain  goods.  That  an  answer 
puttmg  in  issue  certain  of  the  material  allegations  of  the  complaint  was 
served  on  September  1,  1896,  and  thereafter  the  cause  was  noticed  for 
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trial  by  both  parties  and  put  upon  the  Trial  Term  calendar.  That  said 
cause  appeared  on  the  call  calendar  of  the  Trial  Term  of  this  Court  on 
the  23d  day  of  September,  1898.  That  deponent  instructed  his  clerk, 
Andrew  Orton,  to  attend  said  call  and  to  move  to  have  this  cause  set  down 
for  trial  for  October  11th.  That  on  said  23d  day  of  September  the  said 
Orton  reported  to  deponent  that  he  had  attended  the  call  calendar  and 
had  the  cause  marked,  for  October  11th  instant  for  trial. 

That  deponent  caused  preparations  for  the  trial  to  be  made  for  said 
last-named  date,  and  drew  subpoenas  for  defendant's  witnesses  for  that 
day. 

That  on  this  present  5th  day  of  October,  1898,  deponent  was  served 
with  a  copy  of  a  judgment  in  favor  of  the  plaintiff  in  this  action  for 
the  amount  demanded  in  his  complaint  with  costs,  with  notice  of  entry 
this  day  in  the  oflace  of  the  Clerk  of  the  County  of  New  York.  That 
upon  inquiry  deponent  ascertains  that  this  cause  was  placed  on  the  Trial 
Term  calendar  of  this  Court  for  trial  on  October  4th  instant,  and  an 
inquest  taken  by  default  against  defendant  and  judgment  thereupon 
entered.  That  deponent  did  not  know  of  the  appearance  of  the  case  on 
the  Trial  Term  calendar  and  did  not,  upon  the  information  received  by 
him,  suppose  that  it  would  appear  for  trial  until  October  11th  instant, 
and  had  no  knowledge  of  such  proceedings  until  the  receipt  by  him  of 
the  copy  judgment  aforesaid. 

That  as  deponent  verily  believes  the  defense  to  this  action  was  inter- 
posed in  entire  good  faith  and  defendant  desires  an  opportunity  to 
present  the  same  upon  the  trial. 

That  as  deponent  is  informed  by  plaintiff's  attorney,  an  execution  upon 
said  judgment  has  been  issued  to  the  Sheriff  of  the  County  of  New  York. 

That  an  order  to  show  cause  is  asked  in  order  to  bring  on  the  hearing 
of  this  motion  promptly,  and  that  a  stay  of  proceeding's  may  be  incor- 
porated therein. 

That  no  other  application  for  this  order  has  been  made. 


WILLIAM  BLACKSTONE. 


Sworn  to  before  me, 
October  5,  1898. 


JAMES  ELIOT, 

Notary  Public,  New  York  County. 
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SUPREME  COURT  — County  op  New  York. 

John  Allison, 

against  ^  Affidavit. 

RiCHABD  Baker. 

City  and  County  of  New  York,  ss.  : 

Andrew  Oeton,  being  duly  sworn,  says  that  lie  is  a  clerk  in  the  office 
of  William  Blackstone,  attorney  for  the  defendant  in  this  action. 

That  on  the  23d  day  of  September  instant,  under  instructions  from 
said  attorney,  deponent  attended  at  the  call  of  the  calendar  for  the 
Trial  Term  of  this  court  held  before  Mr.  Justice  Gildeesleeve.  That 
when  this  case  was  called  in  said  calendar  deponent  in  accordance  with 
his  instructions  answered  for  the  defendant  and  requested  that  the  cause 
be  set  down  for  trial  for  the  second  Tuesday  of  October,  1898.  That 
deponent  heard  no  answer  in  behalf  of  the  plaintiff,  and  that  deponent 
understood  the  clerk  to  announce  that  the  cause  was  set  down  for  trial 
for  the  second  Tuesday  of  October,  and  that  he  so  reported  to  the  de- 
fendant's attorney.  That  deponent  after  being  informed  of  the  judg- 
ment herein  ascertained  that  the  said  cause  upon  the  call  of  the  calendar 
on  September  23d,  had  been  marked  thereon  as  set  down  for  trial  for  the 
first  Tuesday  of  October. 

ANDREW  OETON. 
Sworn  to  before  me, 
October  5,  1898. 

JAMES  ELIOT, 

Notary  Public,  New  York  County. 


6.   Order  Opening  Default. 

At  a  Special  Term  of  the  Supreme  Court, 
held  at  the  Court  House,  in  the  Borough 
of  Manhattan,  on  the  10th  day  of 
October,  1898. 


Present :  Hon.  Frederick  Smyth,  Justice. 


John  Allison, 

against 
Richard  Baker. 


The  defendant  having  moved  upon  order  to  show  cause,  dated  Octo- 
ber 5,  1898,  for  an  order  vacating  and  setting  aside  the  judgment  entered 
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in  this  action  in  the  office  of  the  Clerk  of  the  County  of  New  York,  on 
the  5th  day  of  October,  1898,  opening  the  defendant's  default  upon  the 
trial  of  said  action  and  restoring  the  cause  to  the  calendar  of  the  Trial 
Term  for  trial;  and  such  motion  having  come  on  to  be  heard  on  the 
return  of  the  order  to  show  cause,  now  upon  reading  and  filing  the  said 
order  to  show  cause  and  the  affidavits  of  William  Blackstone  and  Andrew 
Orton,  verified  October  5,  1898,  read  in  support  of  said  motion,  and  the 
affidavit  of  Edward  Jones,  verified  October  7,  1898,  read  in  opposition 
thereto,  and  after  hearing  William  Blackstone,  Esq.,  defendant's  attorney, 
in  support  of  said  motion,  and  Reuben  H.  Walworth,  Esq.,  plaintiff's 
attorney,  in  opposition  thereto,  due  deliberation  having  been  had. 

It  is  ordered,  That  said  motion  be,  and  the  same  hereby  is  granted, 
and  that  the  judgment  entered  in  this  action  in  the  office  of  the  Clerk 
of  the  County  of  New  York  be,  and  the  same  hereby  is  vacated  and  set 
aside,  and  the  Clerk  is  hereby  directed  to  make  the  record  and  docket 
thereof  accordingly. 

It  is  further  ordered,  That  the  defendant's  default  upon  the  trial  of 
this  action  be,  and  the  same  hereby  is  opened,  and  that  defendant  be 
permitted  to  defend  the  same;  and  that  this  cause  be  restored  to  the 
Trial  Term  calendar  of  this  Court  for  Friday,  October  14,  1898. 

It  is  further  ordered.  That  plaintiff  have  Ten  Dollars  costs  of  this 
motion  to  abide  the  event  of  the  action. 

Enter, 
F.  S. 
J.  S.  C. 


7.   Subpoena. 


The  People  of  the  State  of  New  York,  to  John  Jones,  Edward  Robinson 
and  James  Smith,  Greeting: 

We  Command  you,  That  all  and  singular  business  and  excuses  being 
laid  aside,  you  and  each  of  you  appear  and  attend  before  one  of  the 
Justices  of  our  Supreme  Court,  at  a  Special  Term  of  the  said  Court, 
Part  IV.,  to  be  held  in  and  for  the  County  of  New  York,  at  the  County 
Court  House,  in  the  Borough  of  Manhattan,  on  the  20th  day  of  October, 
1898,  at  10  :30  o'clock  in  the  forenoon,  to  testify  and  give  evidence  in  a 
certain  action  now  pending  in  the  Supreme  Court,  then  and  there  to  be 
tried  between  John  Anderson,  Plaintiff,  and  James  Brandon,  Defendant, 
and  for  failure  to  attend,  you  will  be  deemed  guilty  of  a  contempt  of 
Court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby  to  the 
j)arty  aggrieved,  and  forfeit  Fifty  Dollars  in  addition  thereto. 
36 
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Witness,  Abraham  E.  Lawrence,  Esq.,  one  of  the  Justices  of  our 
said  Supreme  Court,  at  the  Court  House  aforesaid,  the  15th 
day  of  October,  in  the  year  one  thousand  eight  hundred  and 
ninety-eight. 

WILLIAM  SOHMEK, 

Clerk. 
JOHN  MARSHALL, 

Attorney  for  Plaintiff. 


8.    Subpoena  Ticket. 

By  Virtue  of  a  Writ  of  Subpoena,  to  you  directed  and  herewith  shoivn, 

You  ABE  COMMANDED,  That  all  business  and  excuses  being  laid  aside, 
you  appear  and  attend  before  one  of  the  Justices  of  the  Supreme  Court, 
at  a  Special  Term  of  the  said  Court,  Part  IV.,  to  be  held  in  and  for  the 
County  of  New  York,  at  the  Court  House  in  the  Borough  of  Manhattan, 
on  the  20th  day  of  October,  1898,  at  10:30  o'clock,  in  the  forenoon,  to 
testify  and  give  evidence  in  a  certain  action  pending  in  the  Supreme 
Court,  then  and  there  to  be  tried  between  John  Anderson,  Plaintiff,  aw] 
James  Brandon,  Defendant,  on  the  part  of  the  plaintiff.  And  for  a 
failure  to  attend  you  will  be  deemed  guilty  of  a  contempt  of  Court,  and 
liable  to  pay  all  loss  and  damages  sustained  thereby,  to  the  party 
aggrieved  and  forfeit  Fifty  Dollars  in  addition  thereto. 

Dated  the  15th  day  of  October,  1898. 

By  the   Court, 

JOHN  MARSHALL, 

Plaintiff's  Attorney. 
To  JOHN  JONES. 

Wm.  SOHMER, 

Clerk. 


9.    Subpoena  Duces  Tecum. 

The  People  of  the  State  of  New  York,  to  James  Appleby,  Greeting  : 

We  command  tou.  That  all  business  and  excuses  being  laid  aside,  you 
appear  and  attend  before  one  of  the  Justices  of  our  Supreme  Court,  at  a 
Special  Term  of  the  said  Court,  Part  IV,  to  be  held  in  and  for  the 
County  of  New  York  at  the  Court  House  in  the  Borough  of  Manhattan 
on  the  20th  day  of  October,  1898,  at  10:30  o'clock  in  the  forenoon,  to 
testify  and  give  evidence  in  a  certain  action  now  pending  undetermined 
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in  the  said  Court,  between  Jolm  Anderson,  plaintiff,  and  James  Brandon, 
defendant,  on  the  part  of  the  plaintiff  and  that  you  bring  with  you  and 
produce,  at  the  time  and  place  aforesaid,  a  certain  letter  addressed  to 
James  Appleby,  dated  November  3,  1896,  and  signed  James  Brandon, 
now  in  your  custody,  and  all  other  deeds,  evidences  and  writings,  which 
you  have  in  your  custody  or  power,  concerning  the  premises.  And  for  a 
failure  to  attend,  you  will  be  deemed  guUty  of  a  contempt  of  Court,  and 
liable  to  pay  all  loss  and  damages  sustained  thereby  to  the  party 
aggrieved,  and  forfeit  Fifty  Dollars  in  addition  thereto. 

Witness,  Hon.  Abraham  R.  Lawrence,  one  of  the  Justices  of  our 
said  Supreme  Court,  at  the  Court  House  in  the  Borough  of 
Manhattan  this  15th  day  of  October,  1898. 

JOHN  MARSHALL, 

Plaintiff's  Attorney. 
WILLIAM  SOHMER, 

Clerk. 


10.   Examination  of  Defendant  before  Service  of  Complaint. 

SUPREME  COURT  —  County  of  New  York. 


Alfred  Robinson, 
against 
Lewis   Armstrong,   as   President    of 
the     New     York     Mutual     Benefit 
Society. 


-  Order. 


Upon  the  proceedings  in  this  action,  and  the  affidavit  of  the  plaintiff 
verified  December  15,  1898,  and  on  motion  ,of  Joseph  Story,  attorney  for 
the  plaintiff, 

7  do  order  and  direct,  That  Lewis  Armstrong  who,  as  President  of  the 
New  York  Mutual  Benefit  Society,  is  the  defendant  in  this  action,  be 
examined  as  to  the  matters  referred  to  in  said  affidavit  and  his  deposition 
taken  before  trial  and  that  for  that  purpose  he  be  and  appear  before  me, 
one  of  the  Justices  of  this  Court,  at  a  Special  Term,  Part  II,  of  this 
Court,  to  be  held  at  the  County  Court  House,  in  the  Borough  of  Man- 
hattan, on  the  22d  day  of  December,  1898,  at  11  o'clock  in  the  forenoon. 
Service  of  a  copy  of  this  order  on  the  defendant  and  his  attorney  shall 
be  made  on  or  before  December  17th  instant. 

Dated,  Nev?  York,  December  15,  1898. 

CHARLES  H.  TRUAX, 

Jwstice  Supreme  Court. 
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SUPEEME  COURT  —  Countt  of  New  York. 


Alfred  Robinson, 
against 
Lewis   ABMSTRONa,   as   President   of 
the     New     York     Mutual     Benefit 
Society. 

City  and  County  of  New  York,  ss.: 


>■  Affidavit. 


Alfred  Robinson,  being  duly  sworn,  says  that  he  is  the  plaintiff  in 
the   above-entitled   action. 

That  the  name  of  the  plaintiff  is  Alfred  Robinson,  and  his  residence 
is  in  the  City  of  Yonkers  in  the  State  of  New  York;  and  he  appears 
in  tiis  action  by  Joseph  Story,  Esq.,  his  attorney,  whose  oflSce  address 
is  1  Wall  street,  in  the  Borough  of  Manhattan  in  the  County  and  State 
of  New  York. 

That  the  name  of  the  defendant  is  Lewis  Armstrong,  and  that  he  is 
sued  and  designated  as  President  of  the  New  York  Mutual  Benefit  Society. 
That  the  residence  of  said  defendant  is  at  999  Fifth  avenue  in  the  said 
Borough  of  Manhattan.  That  the  said  defendant  appears  in  this  action 
by  William  Blackstone,  Esq.,  his  attorney,  whose  office  address  is  1  Broad- 
way, in  the  Borough  of  Manhattan  aforesaid. 

That  the  summons  in  this  action  was  served  on  the  defendant  on  the 
1st  day  of  December  instant,  and  that  upon  the  following  day  a  notice 
of  appearance  for  said  defendant  with  a  demand  for  service  of  the 
complaint  herein  was  served  by  ■  the  said  William  Blackstone.  That  no 
complaint  has  been  served  herein,  and  that  the  time  to  serve  a  complaint 
will  not  expire  until  December  22d  instant. 

That  the  New  York  Mutual  Benefit  Society,  whereof  the  defendant  is 
President,  is  a  voluntary  unincorporated  association  consisting  of  about 
one  thousand  members,  and  that  deponent  was  until  November  15,  1898, 
and  still  claims  to  be,  a  member  thereof. 

That  the  said  society  has  for  its  objects  the  entertainment  and  instruc- 
tion of  its  members,  and  the  accumulation  of  a  fund  for  the  benefit  of 
members  when  ill  and  for  their  families  in  the  event  of  death.  That 
for  that  purpose  its  constitution  and  by-laws  provide  for  the  payment 
by  its  members  into  its  treasury  of  sums  of  money  for  initiation  fees, 
dues  and  assessments.  That  up  to  the  15th  day  of  November,  1898, 
deponent  had  paid  in  fees,  dues  and  assessments  upwards  of  the  sum 
of  one  hundred  and  fifty  dollars,  being  all  that  was  required  of  him  by 
the  provisions  of  said  constitution  and  by-laws.  That  on  said  last  named 
date  deponent  received  from  the  Secretary  of  said  Society  a  notice  to 
the  effect  that  he  had  been  expelled  from  such  Society,  and  that  since 
said   date   deponent  has  been   refused   admission   to   the   rooms   of   said 
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Society  and  to  any  privileges  of  membership  therein.  That  the  by-laws 
of  said  Society  provide  that  the  power  of  expulsion  from  said  Society 
shall  be  exercised  only  at  a  regular  meeting  thereof  after  report  by  the 
Executive  Committee  after  a  hearing  in  said  Committee  at  which  the 
accused  member  shall  be  given  the  opportunity  to  be  present.  That 
deponent  received  notice  of  a  meeting  of  said  Committee  on  November 
14,  1898,  to  consider  the  charges  against  him,  and  was  present  at  the 
hour  named  in  said  notice;  that  deponent's  statement  was  then  taken, 
but  no  other  proceedings  or  statements  were  taken  in  his  presence  and 
further  information  was  refused  him  as  to  the  proceedings  of  such 
Committee,  and  he  was  denied  admission  to  any  such  proceedings. 

That  deponent  is  informed  that  the  resolution  of  expulsion  was  passed 
at  a  meeting  of  said  Society  held  later  in  the  evening  after  a  report 
by  said  Committee,  and  that  there  was  a  dispute  at  such  meeting  as  to 
the  regularity  of  the  proceedings  by  the  Committee  and  its  report;  that 
deponent  was  denied  the  opportunity  of  producing  witnesses  in  his  own 
behalf  or  of  confronting  the  witnesses  produced  against  him,  and  does 
not  know  and  cannot  procure  .  sufficient  information  to  form  a  belief 
as  to  the  proceedings  before  said  Committee  and  its ,  report,  and  that 
he  has  applied  for  such  information  from  the  defendant  who  was  present 
at  such  meeting  of  the  said  Committee,  but  that  they  have  refused  to 
give  any  such  information ;  and  that  deponent  requires  such  information 
before  his  complaint  in  this  action  can  be  drawn,  and  that  the  same 
is  necessary  and  material  to  the  prosecution  of  this  action.  That  the 
action  is  brought  to  restrain  the  said  Society  from  depriving  deponent 
of  his  privileges  of  membership  therein  on  the  ground  that  his  expulsion 
therefrom  was  illegal,  invalid  and  void,  and  that  an  Order  for  the 
examination  of  the  defendant  before  trial  is  asked  for,  in  order  to  pro- 
cure the  required  information. 

That  no  other  application  for  this  Order  has  been  made. 


ALFRED  ROBINSON. 


Sworn  to  before  me 
December  15,  1898. 

JASPER  GRAY, 

Notary  Public,  Neiv  York  County. 
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11.    Notice    of   Trial. 

SUPREME  COURT  —  County  of  New  York. 


John  Dob, 
Richard  Roe, 


Plaintiff, 


Defendant. 


^  Plaintiff 'e  Notice  of  Trial. 


Take  notice,  That  the  issue  of  fact  in  the  above-entitled  action  will 
be  brought  on  for  trial  and  an  inquest  taken  "  therein  at  a  Trial  Term, 
Part  XIV,  of  this  Court,  to  be  held  at  the  Court  House  in  the 
Borough  of  Manhattan  and  County  of  New  York,  on  the  first  Monday 
of  January,  1899,  at  10:30  o'clock  in  the  forenoon. 

Dated  New  York,  Decemher  1,  1898. 

WILLIAM  BLACKSTONE, 

Plaintiff's  Attorney, 
154  Wall  St.,  New  York  City. 
To  Jambs  Kent,  Esq., 

Defendant's  Attorney. 


12.    Note  of  Issue. 

SUPREME  COURT  —  County  of  New  York. 


John  Mix, 


Plaintiff, 


against 


Richard  Roe, 


William  Blackstone, 

Plaintiff's  Attorney, 
154  Wall  St., 
New  York  City, 
j   James  Kent, 
^  „      ,      ,  Defendant's  Attorney, 

^^*^"'^"°*-  !  100  Broadway, 

j  New  York  City. 


Issue  of  Fact  to  be  tried  by  a  jury. 
Date  of  Issue,  November  29,  1912. 
Noticed  for  January  Trial  Term,  1913. 

Action  to  recover  damages  for  breach  of  contract.     To  be  placed  on 
Calendar  No.  2. 


*  Defendant's  notice  of  trial  is  the  same  except  that  the  following  words 
appear  instead  of  those  in  italics:     it  motion  made  to  dismiss  the  complaint. 
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13.    Decision. 

SUPREME  COURT  —  County  op  New  York. 


John  Smith 

against 

Richard  Jones. 


The  issue  of  law  in  this  action  raised  by  the  defendant's  demurrer  to 
the  complaint  therein  having  been  tried  before  me  at  a  Special  Term 
of  this  Court,  held  in  and  for  the  County  of  New  York,  on  the  15th 
day  of  Januai-y,  1899,  and  due  deliberation  had,  I  do  now  decide  as  a 

Conclusion  of  Law 

That  said  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action  and  that  defendant's  demui-rer  thereto  should  be  overruled  with 
costs. 

I  direct  interlocutory  judgment  to  be  entered  accordingly,  with  leave 
to  the  defendant  to  answer  over  on  payment  of  costs,  within  twenty 
days  after  service  of  a  copy  of  such  judgment  with  notice  of  entry. 

If  such  costs  be  not  paid  and  answer  served  within  such  period,  I  direct 
final  judgment  for  the  plaintiff  for  the  amount  demanded  in  the  com- 
plaint with  costs. 

Dated  New  York,  Jammri/  20,  1899. 

FRANCIS  M.  SCOTT, 

/.  S.  G. 


14.  Interlocutory  Judgment. 

SUPREME  COURT  —  County  op  New  York. 


John  Smith 

against 

Richard  Jones. 


The  issues  in  this  action  raised  by  defendant's  demurrer  to  the 
plaintiff's  complaint  having  been  tried  at  a  Special  Term  of  this 
Court,  held  in  and  for  the  County  of  New  York,  on  the  15th 
day  of  January,  1899,  before  the  Honorable  Francis  M.  Scott,  Justice, 
and   such   justice,    after   due    deliberation   having   made   his   decision   in 


568  POEMS. 

writing  overruling  said  demurrer  with  costs,  with  leave  to  the  defendant 
to  answer  over  on  payment  of  costs,  now  on  motion  of  William  Black- 
stone,  attorney  for  the  plaintiff. 

It  is  ordered  and  adjudged,  That  the  complaint  of  the  plaintiff  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  defendant's  de- 
murrer thereto  be  and  the  same  hereby  is  overruled,  with  costs  which 
have  been  taxed  at  the  sum  of  Thirty-five  and  75/100  dollai-s. 

It  is  further  ordered  and  adjudged,  That  defendant  have  leave  to  serve 
an  answer  to  said  complaint  upon  payment  of  such  costs,  within  twenty 
days  after  service  of  a  copy  of  this  judgment  with  notice  of  entry. 

It  is  further  ordered  and  adjudged.  That  if  the  defendant  shall  not 
avail  himself  of  the  privilege  to  plead  over  within  the  time  so  limited, 
that  final  judgment  be  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  amount  demanded  in  the  complaint  with  costs. 

Dated  Nev7  York,  January  20,  1899. 

WILLIAM  SOHMER, 

Clerk. 


15.    Final  Judgment  After  Verdict. 

SUPREME  COURT  —  County  op  New  York. 


John  Doe, 

Plaintiff, 
against 

Richard  Roe, 

Defendant. 


The  issues  in  this  action  having  come  on  to  be  tried  at  a  Trial  Term 
of  this  Court,  held  in  and  for  the  County  of  New  York,  on  the  15th 
day  of  January,  1899,  before  the  Honorable  Abraham  R.  Lawrence, 
Justice,  and  a  jury,  and  the  jury  having  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  one  hundred  and  thirteen  and  50/100 
dollars,  now  on  motion  of  William  Blackstone,  Attorney  for  the  plaintiff. 

It  is  ordered  and  adjudged.  That  John  Doe,  the  plaintiff  above  named, 
recover  of  Richard  Roe,  the  defendant  above  named,  the  said  sum  of 
one  hundred  and  thirteen  and  50/100  dollars,  together  with  his  costs 
which  have  been  taxed  at  the  sum  of  ninety-seven  and  63/100  dollars, 
amounting  together  to  the  sum  of  two  hundred  and  eleven  and  13/100 
dollars,  and  have  execution  therefor. 

Dated  New  York,  Januarg  19,  1899. 

WILLIAM  SOHMER, 

Clerk. 
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16.   Execution  Against  Property. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of 
New  York,  Greeting: 

Whereas  judgment  was  rendered  on  the  1st  day  of  February  one 
thousand  eight  hundred  and  ninety-nine  in  an  action  in  the  Supreme 
Court  between  James  Allen,  plaintiif,  and  Robert  Brown,  defendant,  in 
favor  of  the  said  plaintiff  against  the  said  defendant  for  the  sum  of 
Three  hundred  and  fifteen  and  95/100  dollars  as  appears  to  us  by  the 
Judgment  Roll,  filed  in  the  office  of  the  Clerk  of  the  County  of  New 
York. 

And  whereas  the  said  judgment_was  docketed  in  your  County  on  the 
1st  day  of  February  in  the  year  one  thousand  eight  hundred  and  ninety- 
nine  and  the  sum  of  Three  hundred  and  fifteen  and  95/100'  dollars  is  now 
actually  due  thereon : 

Therefore,  we  Command  you,  that  you  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  said  judgment  debtor  within  your  County; 
or  if  sufficient  personal  property  cannot  be  found,  then  out  of  the  real 
property  in  your  County'  belonging  to  such  judgment  debtor  on  the  day 
when  the  said  Transcript  was  so  docketed  in  your  County,  or  at  any 
time  thereafter,  in  whose  hands  soever  the  same  may  be,  and  return  this 
execution,  within  sixty  days  after  its  receipt  by  you,  to  the  Clerk  of 
the  County  of  New  York. 

Wetness,  Hon.  Frederick  Smyth,  one  of  the  Justices  of  said  Court 
at  the  Court  House  in  the  County  of  New  York  the  2d  day  of 
February  one  thousand  eight  hundred  and  ninety-nine. 

BLACK  &  WHITE, 

Plaintiff's  Altorneye, 

192  Wall  St.,  N.  Y. 


17.    Notice  of  Appeal. 

SUPREME  COURT  —  County  of  New  York. 


Edward  Atkins,- 

against 
Solomon  Peters, 


Plaintiff, 


Defendant. 


Take  notice  that  the  defendant  above  named  appeals  to  the  Appellate 
Division  of  the  Supreme  Court   (First  Department)   from  the  judgment 
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entered  in  the  office  of  the  Clerk  of  the  County  of  New  York  on  the 
23d  day  of  January,  1899,  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  Twelve  Hundred  and  Ninety  and  15/100  Dollars;  and  from 
every  part  thereof. 

And  also  from  an  order  duly  made  at  a  Trial  Term  of  said  Court, 
and  entered  in  said  Clerk's  office  on  the  20th  day  of  January,  1899, 
denying  defendant's  motion  for  a  new  trial  herein;  and  from  every 
part  thereof. 

Dated  Nevf  York,  FeOniary  14,  1899. 

ABNOLD  JASPER, 

Defendant's  Attorney. 
To 

WILLIAM  SOHMER,  Esq., 

Clerk. 

JAMES  MATTHEWS,  Esq., 

Pl'ff's  Att'y. 


18.    Proposed  Case  on  Appeal. 

SUPREME  COURT  —  County  or  New  York. 


Edward  Atkins, 

against 
Solomon  Peters, 


Plaintiff, 


Defendant. 


(Take  in  Statement  required  by  Rule  41.) 
(Take  in  Judgment  Boll.) 

The  issues  in  this  action  came  on  to  be  tried  at  a  Trial  Term  of  this 
Court,  held  in  and  for  the  County  of  New  York,  before  the  Honorable 
David  McAdaji,  Justice,  and  a  jury. 

The  plaintiff  to  maintain  the  issues  upon  his  part  called  as  a  witness 
John  Dob,  who  being  duly  sworn  testified  as  follows : 
(Take  in  testimony  in  narrative  form  as  far  as  possible.) 
(When  a  riding  luae  made  upon  a  question  objected  to,  state  it  thus:) 
The  defendant's  counsel  objected  to  such  question  on  the  ground  that 
it  was  irrelevant,  immaterial  and  incompetent.  The  Court  overruled  the 
objection,  to  which  ruling  the  defendant  then  and  there  duly  excepted. 
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{If  a  writing  is  put  in  evidence,  state  it  thus:) 
Plaintiff  then  put  in  evidence  Letter  dated  December  2,  1896,  signed 
Solomon  Peters  and   addressed  to   Edward   Atkins.      IMarked  Plaintiff's 
Exhibit  A. 

{Take  it  in.) 

{Proceed  thus  with  narrative  of  all  proceedings  at  the  trial,  noting 
especially  every  ruling  which  the  defendant  desires  to  review,  and  taking 
in  the  Judge's  charge,  motions  at  the  trial  and  the  verdict.) 

This  case  contains  all  the  evidence  given  at  the  trial. 

{Take  in  Order  denying  motion  for  neiv  trial.) 

{Take  in  Notice  of  Appeal.) 

ARNOLD  JASPER, 

Defendant's  Attorney. 


The  foregoing  forms,  except  number  12,  were  prepared  by  the  late 
Professor  George  A.  Miller. 
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Attachment  —  Continued.  page. 
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Table  of  Code  Sections 541-8 


580 


INDEX. 


PAGE. 

Tender 148-57 

must  be  by  debtor  or  his  agent 151 

must  be  unconditional 148-51 

admits  the  cause  of  action 154-157 

how  kept  good 154 

Time,  how  computed 191-3,  399 

Trial,  mode   276-80 

where  both  equitable  and  legal  relief  demanded 276-8 

where  counterclaim  interposed 278-80 

notice  of   283-4 

place  of   286-95 

by  jury,  selecting  the  jury 295-9 

opening  address    299-308 

taking  evidence    309-20 

nonsuit  and  directed  verdict 321-36 

summing  up  and  charge 336^5 

rendition   of  verdict 347-50 

by  the  court  or  referee 350-7 

of  issues  in  mandamus  proceeding 497-500 

Undertaking,  action  on,  after  order  of  arrest  vacated 30-35 

to   procure  attachment .- 117-8 

form  and  suiBciency 208-13 

Unincorporated  Association,  how  sued 45, 138^0 

Verdict,  effect  on  survivability  of  action 175-9 

direction   of,   when   proper , 326-9 

rendition  of   347-50 

induced  by  coercion 348 

amendment  of  367-70 

setting  aside.     (See  New  Trial.) 

Waiver  of  jury  generally 277-280 

by  moving  to  direct  verdict 333-6 

Warrant  op  Attachment 119-20 

Witness,  how  compelled  to  attend 225-31 

how  compelled  to  bring  book  or  paper 231-5 

compensation   227-31 

liable  for  failing  to  attend 231 

immunity ." .  . .  232 

examination   before   trial 247-8 

cross-examination   of    318 

credibility  of,  for  jury 329-36 

habeas  corpus  to  bring  up  prisoner  as 470-1 

Writ.     (See  State  Writs.) 
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